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OF 
THE DECISIONS 
IN THE 
SUPREME COURT OF THE UNITED STATES, 


JANUARY TERM, 1827. 


|Prize. Piratican Aceression. Lawrun Commission. 
PropaBLe CavuseE.] 


The Patmyra, Escurra, Master. 


A question of probable cause of seizure, under the Piracy Acts of 
the 3d March, 1819, ch. 75. and the 15th of May, 1820, ch. 112. 
In such a case, although the crew may be protected by a commission 
bona fide received, and acted under, from the consequences attach- 
ing to the offence of piracy, by the general law of nations, although 
such commission was irregularly issued; yet, if the defects in the 
commission be such as, connected with the insubordination and 
predatory spirit of the crew, to excite a justly founded suspicion, 
it is sufficient, under the act of Congress, to justify the captors for 
bringing in the vessel for adjudication, and to exempt them from 

costs and damages. 

Although probable cause of seizure will not exempt from costs and 
damages, in seizures under mere municipal statutes, unless ex- 
pressly made a ground of justification by the law itself, this princi- 
ple does not extend to captures jure belli, nor to marine torts ge- 
nerally, nor to acts of Congress authorizing the exercise of belli- 
gerent rights to a Jimited extent, such as the Piracy Acts of the 
3d of March, 1819, c. 75. and the 15th of May, 1820, c. 112. 
Vor. XII. 1 
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APPEAL from the Circuit Court of South Carolina. 

This was a libel of infurmation under the act of Congress 
of the 3d of March, 1819, c. 75. entitled, ** An act to pro- 
tect the commerce of the United States, and punish the 
crime of piracy,” continued in force by the act of the 15th 
of May, 1820, c. 112. ‘The libel was filed by the District 
Attorney, as well in behalf of the United States, as of the 
captors; and alleged that the brig Palmyra, alias the Pan- 
chita, was a vessel, from which a piratical aggression, search, 
depredation, restraint, and seizure, had been attempted and 
made, upon the high seas, in and upon the schooner Co- 
quette, a vessel of the United States, and of the citizens 
thereof, and in and upon the master, officers, and crew of — 
the said schooner Coquette, citizens of the United States ; 
and in and upon the Jeune Eugenie, a vessel of the United 
States, and of the citizens thereof, and in and upon Edward 
L. Coflin, the master, and the officers and crew of the said 
vessel, being citizens of the United States; and also in and 
upon other vessels of the United States, their officers and 
crews, citizens of the United States; and in and upon other 
vessels of various nations, states, and kingdoms, their offi- 
cers and crews, citizens and subjects of the said states and 
kingdoms. The vessel in question was an armed vessel, 
ostensibly cruising as a privateer, under a commission from 
the King of Spain, and was captured on the high seas, on 
the 15th of August, 1822, by the United States’ vessel of 
war the Grampus, commanded by Lieutenant Gregory, af- 
ter a short resistance, and receiving a fire from the Grampus, 
by which one man was killed, and six men were wounded. 
‘The captured vessel was sent into the port of Charleston, 
South Carolina, for adjudication. A libel was filed, anda 
claim interposed; and upon the proceedings in the District 
Court, a decree was pronounced, restoring the brig to the 
claimants, without damages for the capture, injury, or de- 
tention. From this sentence, an appeal was interposed by “ 
both parties to the Circuit Court ; and upon the hearing in 
that Court, a decree was pronounced affirming so much of 
the decree as acquitted the brig, and reversing so much of 
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it as denied damages; and the Circuit Court proceeded 
finally to award damages, to the amount of 10,288 dollars 
and 58 cents. From this decree an appeal was interposed 
in behalf of the United States and the captors, to the Su- 
preme Court. The cause coming on to be heard in this 
Court, at February term, 1825, it not appearing that there 
had been any final decree in the Circuit Court, ascertaining 
the amount of damages, the cause was dismissed.* But at 
the last term, it being discovered that in point of fact there 
had been a final award of damages, which was omitted by 
mistake in the transcript of the record certified by the 
Clerk of the Court below, this Court, on motion of the 
appellants, ordered the cause to be reinstated. 

At the hearingin the Court below, it appeared that the 
commission of the Palmyra was numbered 38, and entitled in 
the margin, “ Real Passaporte de Corso para los Mares de 
Indias ;”? that is, “ 4 royal cruising passport for the Indian 
seas.” The great seal of Spain was affixed to it, and it was 
signed with the royal sign manual with the usual formula : 
“ Yoel Reg.” It was afterwards countersigned by the Se- 
cretary of State and Marine Affairs, and dated at Madrid, 
the 10th of February, 1816. The blanks in the passport or 
commission, were filled up to Don Pablo Lianger, an mha- 
bitant of Cadiz, to arm for war his Spanish schooner (Go- 
leta) called the Palmyra, of ninety-three tons, one twelve 
pound cannon, and eight carronades, ten pounders, with a 
crew of one hundred men. A printed note on the back of 
the commission, signed by Juan Dios Robiou, lieutenant in 
the national navy, and captain of the port of Porto Rico, 
dated on the 5th of February, 1822, renewed the commis- 
sion in favour of Lianger, as captain of the Palmyra, fora 
new cruise of three months, it having been originally grant- 
ed for the term of three months, which had expired. The 
vessel, on board of which the commission was found, was 
in fact a brig of one hundred and sixty tons, commanded by 
Captain Escura. Various testimony was taken as to the 


a $.C.10 Wheat. Rep. 502. 
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acts of piracy committed by the Palmyra upon the Coquette 
and the Jeune Eugenie, as to the insubordination and pre- 
datory spirit of the crew of the Palmyra, and as to the na- 
ture and circumstances attending the encounter between’ 
the Palmyra and the Grampus, which gave rise to a question 
of fact in respect to the justifiableness of the cause of capture. 
But it has not been thought necessary to analyse the testi- 
mony, as the most material facts are stated in the opinion 
of the Court. 


The Attorney General, and Mr. Hayne, for the appellants, 
argued, that the Palmyra was not lawfully and regularly 
commissioned ; and that, admitting the vessel was so com- 
missioned, she had forfeited her character by the miscon- 
duct of the officers and crew, and acquired that of a pirate. 

i. A commission to cruise is a delegated authority, and 
can only proceed from the sovereign.* Subordinate agents 
may be employed to execute the will of the sovereign in 
that respect, but the actual delegation of the power must 
clearly appear. The original commission being issued by 
the King of Spain to Captain Llanger, for a cruise of three 
months, which had expired, the commission was functus 
officio. Its subsequent extension to Captain Escura, by the 
Port Captain of Porto Rico, was without any authority from 
the King for that purpose. 

2. A commission to cruise is given, not to the armed ves- 
sel, but to the officer commanding the vessel; and though 
the officer next in rank may, in his absence, succeed to his 
rights, he does so by becoming captain for the time being. 
It has, therefore, been expressly determined, that if in the 
absence of the master, a privateer makes a capture, it is not 
such a capture as vests a prize interest in the captors, but it 
must be condemned as a droit.’ 


2. It has become an established rule, and made necessary 


a Martens, Privateers, 11—38. 2 Azuni, 353. Mr. Johnson's 
translation. 


b 3 Roh. 195. 224. 5 Rob. 280. 
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by the laws of all nations, that every privateer, before she 
is permitted to cruise, shall give security, and this fact must 
appear on the face of the commission itself.*. Such secu- 
rity is required by the laws of Spain, but was not given in 
this case. 

3. The learned counsel entered into a minute examina- 
tion of the facts, to show that the vessel ought to have been 
condemned as a piratical vessel, under the law of nations, 
er as having committed a piratical aggression under the 
acts of Congress, which were in conformity with the law of 
nations. They then proceeded to argue, that however this 
might be, there was, at all events, probable cause for the 
capture of the Palmyra, and for sending her in for adjudi- 
cation. Probable cause had been defined to be less than 
evidence which would justify condemnation. In its legal 
sense, it means a seizure made under circumstances which 
warrant suspicion.’ The term must receive the same ex- 
position in matters of prize, and is applied to a captor as 
well as a seizor.° In all captures made jure belli, circum- 
stances of strong suspicion will justify the captors, and the 
same circumstances must equally justify a seizure made 
under this act of Congress, which authorizes hostilities 
against those, who, by their conduct, have acquired the 
piratical character, and forfeited the protection of their own 
country. Indeed, this must now be considered as a settled 
principle in this Court, since the decision of the case of the 
Marianna Flora ;4 every circumstance of which would find 
its parallel in the present case. The Court having deter- 
mined that it will not look beyond the act of Congress for 
a description of piratical vessels, and that no damages will 
be given for bringing in for adjudication, after capture of a 
vessel falling within that description, if the seizing officer 


a Wheat. Capt. 41. 320. Martens,4.6. Bynk. Q. J. Pub. Du- 
ponceau’s transl. 147. 2 Bro. Civ. and Adm. Law, 339. Molloy, 
49. 

5 Locke v. The United States, 7 Cranch, 339. 348. 

e 1 Mason’s Rep. 27. 3 Cranch, 458. 491. 

d 11 Wheat. Rep. 1. 
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were the law, and the instructions of the President, although the 
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Court itself might be of opinion that he ought to have te- 
leased the vessel, nothing remains but to apply these prinei- 
ples to the facts of the present case. The same doctrine 
had also been laid down by Sir W. Scott, in a case which 
this Court cite with approbation in the judgment in the Ma- 
rianna Flora.* 

The learned counsel further insisted, that the seizing offi- 
cer was fully justified in capturing, and sending in for adju- 
dication, the Palmyra, upon the following, among other 
grounds. 1. Because the vessel had, in the very words of 
the statute, committed various acts “ ef piratical aggression, 
search, restraint, depredation, and seizure,”” on American, - 
and other vessels. 2. Because the conduct of the vessel, in 
searching American ships, in violation of the treaty between 
the United States and Spain, and all the other circumstances 
of the case, warranted the worst suspicions respectimg her 
character and conduct. 3. Because the conduct of the com- 
mander of the Palmyra, after the capture, and the unsatis- 
factory explanations given by him of the above circum- 
stances, confirmed those suspicions ; and the seizing officer 
not being, according to his instructions, “ satisfied that she 
was acting under a regular commission, and not piratically,”’ 
he was bound to send her in for adjudication. 


Mr. Tazewell, for the respondents, argued, (1.) That the 
Court had no authority to reinstate the cause, after it was 
dismissed at a former term: 1. Because it might operate to 
the prejudice of the sureties, to whom the property had 
been delivered, on bail, in the Court below ; and, 2. Be- 
cause the cause might be heard in this Court upon the a 
peal, in respect to the sentence of restitution, that being the 
only decree in which the United States had any interest as a 
party; and that, as to damages, the captors were the only 
persons responsible for damages, and they alone had a right 


a The Louis, 2 Dodson’s Adm. Rep. 210. 
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of appeal respecting that subject ; so that the origmal cause 897, 
had thus become divided into two causes, in which each Wen, 
party was an actor. nis 
2. The learned counsel also insisted that the libel was 
defective, in not charging with sufficient precision the par- 
~ ticular acts of piratical aggression, and in omitting to allege 
a previous prosecution and conviction of the captured per- 
sons of the crime of piracy, which, it was insisted, was an 
essential prerequisite to the proceeding in rem. 
3. As to the general merits, he argued with great minute- 
ness and ability upon the facts, to show that the vessel had 
not been guilty of a piratical aggression, within the meaning 
of the acts of Congress, and that no such probable cause 
existed as justified the captors in the original seizure, and 
in bringing in the vessel for adjudication. The evidence 
was not sufficient to establish any acts of sea robbery, con- 
stituting a piratical character, or general habit of piracy ; 
and so far from having committed a piratical aggression on 
the Grampus, the Palmyra had merely acted in self defence, 
the avowed purpose of Lieutenant Gregory being to cap- 
ture her upon suspicion. The case presented, was that of 
a hostile attack made by a vessel of war of the United 
States on a foreign vessel, known to be regularly commis- 
sioned, and sent im for adjudication after her character was 
satisfactorily explained. But even supposing there was 
probable cause for the seizure and detention, that would not 
excuse, unless it was followed by an actual condemnation. 
Probable cause will not excuse from remunerative damages, 
in any case, unless of a capture jure belli, or where it is 
expressly provided as a justification by some municipal law. 


This doctrine was clearly recognised by the Court in the 
case of the Apollon.* 


Mr. Justice Srory delivered the opinion of theCourt. Jan. 15th. 
This is the case of a proceeding in rem, by a libel of in- 
formation founded on the act of Congress of the third of 


7 9 Wheat. Rep. 362. 
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March; 1819, ch. 75. as continued in force by the act “ot — 
Congress of the 15th of May, 1820, ch. 112." The second) 
section of the former act authorizes the president “ to in — 
struct the:;commanders of public armed vessels of the Univ — 
ted States, to seize, subdue, and send into any port of the’ 
United States, any armed vessel or boat, or any vessel ‘or — 
boat, the crew whereof shall be armed, and which shall have _ 
attempted or committed any piratical aggression, search, ~ 
restraint, depredation or seizure, upon any vessel of the — 
United States, or of the citizens thereof, or upon any other — 
vessel.” The fourth section declares, “ that whenever any 
vessel or boat from which any piratical aggression, search, 
restraint, depredation, or seizure, shall have been first at- — 
tempted or made, shall be captured and brought into any — 
port of the United States, the same shall and may be ad~ — 
judged and condemned to their use, and that of the captors, 
after due process and trial, in any Court having admiralty” 
jurisdiction, and which shall be holden for the district into ~ 
which such captured vessel shall be brought, and the same — 
Court shall thereupon order a sale and distribution thereof — 
accordingly, and at their discretion.” . 
The brig Palmyra is an armed vessel, asserting herself to 
be a privateer, and acting under a commission of the King | 
of Spain, issued by his authorized officer at the Island of 
Porto Rico. She was captured on the high seas on the 15th 
of August, A. D. 1822, by the United States vessel of war 
Grampus, commanded by Lieutenant Gregory, aftera short _ 
resistance, and receiving a fire from the Grampus, by whichy | 
one man was killed, and six men were wounded. She was 
sent into Charleston, South Carolina, for adjudication. A 
libel was duly filed, and a claim interposed ; and upon the 
proceedings in the District Court. of that district, a decree’ 
was pronounced by the Court, that the brig be acquitted, 
without any damages for the capture, injury, or detention. 
From this decree an appeal was made, by both parties, to the - 
Circuit Court; and upon the hearing in’ that Court, where, 
for the first time, the officers of the privateer were examined 
as witnesses, the Circuit Court pronounced a decree, affirm- 
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ing so much of the decree of the District Court, as acquit- —_g97, 


and proceeded finally to award damages to the claimants, to 
the amount of 10,288 dollars and 58 cents. From this de- 
cree there was an appeal, interposed on behalf the United 
States and the captors, to the Supreme Court. ‘The cause 
came on to be heard upon this appeal, at February term, 
1825, and upon inspection of the record, it did not then ap- 
pear that there had been any final decree, ascertaining the 
amount of damages. The Court were of opinion, that if 
there had been no such decree, the case was not properly 
before the Court upon the appeal, there not being any final . 
decree, within the meaning of the act of Congress. The 
Court considered, that the damages were but an incident to 
ihe principal decree ; that the cause was but a single one; 
and that the cause could not, at the same time, be in the 
Circuit Court for the purpose of assessing damages, and in 
this Court upon appeal, for the purpose of an acquittal or 

condemnation of the vessel. The questions indeed were 
different; but the cause was the same. Upon this ground, 
the appeal was dismissed. But at the last term of the 
Court, it appearing that in point of fact there had been a 
final award of damages, and that the error was a mere mis- 
prision of the clerk of the Circuit Court in transmitting an 
imperfect record, the Court, upon motion of the appellants, 
at the last term, ordered the cause to be reinstated. 

It is now contended, that this Court had no authority to whether this 
reinstate the cause after such a dismissal; 1. Because it may the nal 
operate to the prejudice of the stipulators or sureties, to statethecause. 
whom the privateer was delivered, upon stipulation, in the 
Court below; and, 2. Because the cause was capable of 
being heard in this Court upon the appeal in respect to the 
decree of acquittal, that being the only decree in which the 
United States had any interest as a party ; and that as to the 
damages, the captors were the only persons responsible for 
damages, and they alone had a right of appeal respecting 


the same; so that by operation of law, the cause had be- 
Vor. XT. 2 


_ 
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come divided into two separate and distinct causes, in which 
each party was an actor. 

This Court cannot concur in either objection. When- 
ever a Stipulation is taken in an admiralty suit, for the pro- 
perty subjected to legal process and condemnation, the sti- 
pulation is deemed a mere substitute for the thing itself, and 
the stipulators liable to the exercise of all those authorities 
on the part of the Court, which it could properly exercise, 
if the thing itself were still in its custody. This is the 
known course of the Admiralty. It is quite a different ques- 
tion, whether the Court will, in particular cases, exercise its 
authority, where sureties on the stipulation may be affected 
injuriously. That is a subject addressed to its sound discre- 
tion. In the present case, there was noground for surprise 
or injury to the stipulators, or indeed to any party in inte- 
rest. If there had been no final award of damages, the cause 
would not have been properly before this Court, and the 
appeal itself, being a nullity, would have left the cause still 
in the Circuit Court. But as such an award was made, the 
appeal was rightfully made; and the dismissal, being solely 
for a defect of jurisdiction apparent on the record, and 
founded on a mistake, constituted no bar to a new appeal, 
even if a general dismissal might. The appeal then might, 
at any time within five years, have been lawfully made, and 
have bound the parties to the stipulation, to all its conse- 
quences’ The difference between a new appeal, and a rein- 
statement of the old appeal, after a dismissal from a mispri- 
sion of the clerk, is not admitted by this Court justly to in- 
volve any difference of right as to the stipulators. Every 
Court must be presumed to exercise those powers belonging 
to it, which are necessary for the promotion of public jus- 
tice ; and we do not doubt that this Court possesses the 
power to reinstate any cause dismissed by mistake. The 
reinstatement of the cause was founded, in the opinion oi 
this Court, upon the plain principles of justice, and is ac- 
cording to the known practice of other judicial tribunals in 
like cases. 

The other objection has not, in our opinion. a more solid 
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foundation. The libel was filed by the District Attorney, as 
well in behalf of the United States, as of the captors, and 
prayed, as usual, a condemnation of the vessel, and distribu- 
tionof the proceeds. This fact is noticed for the purpose of an- 
swering the observation made at the bar, as to the parties to 
the libel. Ithas been supposed, that the United States, and 
the captors, are to be deemed severally libellants, having 
distinct rights, both of prosecution and appeal. But this 
proceeds upou a mistake. In every case of a proceeding 
for condemnation, upon captures made by the public ships 
of war of the United States, whether the same be cases of 
prize, strictly jure belli, or upon public acts in the nature 
of captures jure belli, the proceedings are in the name and 
authority of the United States, who prosecute for them- 
selves as well as for the captors. The captors cannot, 
without the authority of the government, proceed to en- 
force condemnation. The suit is, in form and substance, a 
proceeding by and in the name of the United States, for 
the benefit of all concerned. And whether the question 
respect the point of condemnation, or of damages, the Uni- 
ted States have a right of appeal coextensive with the 
whole matter in litigation, and may interpose their protec- 
tion to guard their agents and officers against injury and 
damages. These agents and oflicers are, indeed, in a cer- 
tain sense, parties to the suit, as the seizing officer is in 
cases of mere municipal seizures ; and when the claimant 
makes himself, by a demand of damages, an actor in the 
suit, no doubt exists that the Court may proceed to decree 
damages against them, and thus entitle them to a separate 
right of appeal, if the government should feel that it had no 
further interest to pursue the suit. But still the right to 
damages must always be dependant upon the question of 
condemnation or acquittal, for it can never be successfully 
contended, that if a condemnation is finally adjudged, a 
decree for damages can be maintained. And, on the other 
hand, in a case of acquittal, the whole circumstances of the 
case must be taken into consideration, in order to ascertain 
that the case is one which justifies an award of damages. 
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1827, In the present case, there was an appeal entered by the Dis- 
wry trict Attorney for the United States, and also for the cap- 
The tors, from the decree of the Circuit Court. If this decree 
Palmyra. 
was final, such an appeal brought up the whole cause as to 
all he parties ; and would, in point of law, have produced 
the same effect, if in form the appeal had only been in the 
name of the United States. If the decree was not final, 
(as upon the original record it appeared to this Court not to 
be,) then it was void as to all parties. Either way, then, 
there never was any separation of the parties libellants, so 
as to give rise to the point of separate independent causes. 
We are, then, of opinion, that the whole cause is now right- 
fully before us. 
Objections to It is contended on behalf of the appellees, that the pre- 
nang sent suit cannot be maintained, because the libel itself is 
fatally defective in its averments. It is said to be too loose, 
inartificial and general in its structure, to give a just foun- 
dation for any judgment of condemnation. If this were 
admitted to be true, the only effect would be, supposing the 
merits on the evidence appeared to be in favour of the 
libellants, that the Court would, according to its known 
course of practice, remand the cause to the Circuit Court, 
with directions to allow an amendment of the libel, and ul- 
terior proceedings consequent thereon. But there is assert- 
ed to be another fatal defect in the averments of the libel, 
which is incapable of being cured, because it cannot be es- 
tablished in point of fact ; and that is, that the offenders are 
not alleged to have been convicted upon any prosecution in 
personam, of the offence charged in the libel. The argu- 
ment is, that there must be a due conviction upon a prose- 
cution and indictment for the offence in personam, averred 
and proved, in order to maintain the libel in rem. 
How farthe In respect to the first objection, it must be admitted, that 
strict rules of . . ° ° oe ° 
the common the libel is drawn in an inartificial, inaccurate, and loose 
a ;omanner. ‘The strict rales of the common law as to crimi- 
criminal eases, Dal prosecutions, have never been supposed by this Court 
are applicable : a. ° ° ° . 
to informa- CO be required in informations of seizure in the Admiralty 
tonsinrem. for forfeitures, which are deemed to be civil proceedings in 
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rem. Even on indictments at the common law, it is often 4397, 
sufficient to state the offence in the very terms.of the prohi- we yw 
bitory statute ; and the cases cited by the Attorney General m...& 
are directly in point. In informations in the Exchequer for 
seizures, general allegations bringing the case within the 

words of the statute, have been often held sufficient. And 

in this Court it has been repeatedly held, that in libels in 

rem, less certainty than what belongs to proceedings at the 

common law, will sustain a decree of condemnation, if the 

words of the statute are pursued, and the allegations point 

out the facts, so as to give reasonable notice to the party to 

enable him to shape his defence. There is, indeed, in Ad- 

miralty proceedings, little ground to insist upon much strict- 

ness of averment, because, in however general terms the 

offence may be articulated, it is always in the power of the 

Court to prevent surprise, by compelling more particular 

charges as to the matters intended to be brought forward by 

the proofs. Ingeneral, it may be said, that itis sufficient in General rule 
libels in rem, for forfeitures, to allege the offence in the terms nog _ 
of the statute creating the forfeitures. There may be ex- 

ceptions to this rule, where the terms of the statute are so 

general as naturally to cal! for more distinct specifications. 

Witbout pretending to enumerate such exceptions, let us 

look at the allegations in the amended libel in the present 

case. Itcharges, “that the said brig, called the Palmyra, 

&c. was, and is, a vessel from which a piratical aggression, 

search, depredation, restraint, and seizure, has been first 
attempted and made, to wit, upon the high seas, in and upon 

the schooner Coquette, a vessel of the United States, and 

of the citizens thereof, and in and upon the master, officers, 

and crew of the said schooner Coquette, citizens of the 

United States; and also in and upon the Jeune Eugenie, a 

vessel of the United States, and of the citizens thereof, and 

in and upon Edward L. Coffin, the master, and the officers 

and crew of the said vessel, being citizens of the United 

States, and also in and upon other vessels of the United 

States, their officers and crews, citizens of the United States, 

and in and upon other vessels of various nations. states and 
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1827, ‘ingdoms, their officers and crews, citizens and subjects of 
worn said states and kingdoms.”” Now, whatever may be said as 
dl to the looseness and generality, and consequent insufliciency 
of the latter clauses of this allegation, the former specify- 
ing the Coquette and Jeune Eugenie, (upon which alone 
the proofs mainly rely for condemnation,) have, in our opi- 
nion, reasonable and sufficient certainty. It was not neces- 
sary to state in detail the particular acts constituting the pi- 
ratical aggression, search, depredation, restraint, or seizure. 
The general words of the statute are sufficiently descrip- 
tive of the nature of the offence; and the particular acts 
are matters proper in the proofs. We may, then, dismiss 

this part of the objection. 
Howfarapre- ‘The other point of objection is of a far more important 
vious prosecu- and difficult nature. It is well known, that at the common 


tion in perso- 
nam is neces- Jaw, in many cases of felonies, the party forfeited his goods 


the. pene and chattels to the crown. The forfeiture did not, strictly 

inginrem. — speaking, attach in rem ; but it was a part, or at least a con- 
sequence, of the judgment of conviction. It is plain from 
this statement, that no right to the goods and chattels of the 
felon could be acquired by the crown by the mere commis- - 
sion of the offence; but the right attached only by the con- 
viction of the offender. ‘The necessary result was, that in 
every case where the crown sought to recover such goods 
and chattels, it was indispensable to establish its right by 
producing the record of the judgment of conviction. Inthe 
contemplation of the common law, the offender’s right was 
not devested until the conviction. But this doctrine never 
was applied to seizures and forfeitures, created by statute, in 
rem, cognizable on the revenue side of the Exchequer. 
The thing is here primarily considered as the offender, or 
rather the offence is attached primarily to the thing; and 
this, whether the offence be malum prohibitum, or malum in 
se. The same principle applies to proceedings in rem, on 
seizures in the Admiralty. Many cases exist, where the for- 
feiture for acts done attaches solely in rem, and there is no 
accompanying penalty im personam. Many cases exist, 
where there is both a forfeiture in rem and a personal pe- 
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f nalty. But in neither class of cases has it ever beende- 497, 
8 cided that the prosecutions were dependent upon each other. Gena 
y But the practice has been, and so this Court understand the Palaaea. 
: law to be, that the proceeding in rem stands independent of, 
- and wholly unaffected by any criminal proceeding in perso- 
- nam. ‘This doctrine is deduced from a fair interpretation 
. of the legislative intention apparent upon its enactments. 
- Both in England and America, the jurisdiction over pro- 
. ceedings in rem, is usually vested in different Courts from 
those exercising criminal jurisdiction.- If the argument 
at the bar were well founded, there could never be a judg- 


ment of condemnation pronounced against any vessel coming 
within the prohibitions of the acts on which the present 

libel is founded; for there is no act of Congress which pro- 

vides for the personal punishment of offenders, who commit 
! “ any piratical aggression, search, restraint, depredation or 
seizure,” within the meaning of those acts. Such a con- 
struction of the enactments, which gnes wholly to defeat 
their operation, and violates their plain import, is utterly 
inadmissible. In the judgment of this Court, no personal 
conviction of the offender is necessary to enforce a for- 
feiture in rem in cases of this nature. 

Having disposed of these questions, which are prelimi- 
nary in their nature, we may now advance to the considera- 
tion of those which turn upon the merits of the cause. 
These questions are, 1. Whether the present be, upon the 
facts, a case for condemnation; and, if not, 2. Whether it 
be a case for remunerative damages, for vindictive damages 
are. and must be disclaimed. 

Upon the first point, it is unnecessary to go into any ex- 
amination at large of the various facts preceding and ac- 
companying the capture, because the Judges are divided in 
opinion; and consequently, according to the known prac- 
tice of the Court, the decree of the Circuit Court, so far as 
it pronounced a decrce of acquittal, must be affirmed. 

In respect to the second point, we are all of opinion that Question o! 
the case is clearly not a case for damages. The whole cir- a 
cumstances present such we!l founded grounds for suspicion 
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of the piratical character and conduct of the privateer, as 
required Lieutenant Gregory, in the just exercise of his in- 
structions from the President, under the acts of Congress, 
to subdue and send her in for adjudication. That her crew 
were guilty of plunder from the Coquette and the Jeune 
Eugenie, is established by proofs entirely competent and sa- 
tisfactory. Her exercise of the right of search on these 
vessels was irregular and unjustifiable, and indicated on 
the part of the boarding officers no disinclination to petty 
thefts, if they avoided forcible robbery. Her commission 
is itself liable to much suspicion and criticism. It varies 
essentially in the description of the rig, the size, and the de- 
nomination of the vessel from that on board of which it is 
found. It purports to be for a schooner of 93 tons, under 
the command of Don Pablo Llanger; it is found on board 
of a brig of 160 tons, commanded by Captain Escurra. It 
was originally granted for a three months’ cruise, which had 
expired ; and it purports to be renewed by the Port Captain 
of Porto Rico, a subordinate agent of the King of Spain, 
for a new cruise, by an endorsement on it, without any 
known authority. We do not advert to these circumstances 
to establish the position that the commission was utterly 
void, or rendered the exercise of belligerent rights pirati- 
cal. Whatever may be the irregularities in the granting of 
such commissions, or the validity of them, so far as respects 
the King of Spain, to found an interest of prize in the cap- 
tors, if the Palmyra bona fide received it, and her crew acted 
bona fide under it, it ought, at all events, in the Courts of 
neutral nations, to be held a complete protection against the 
imputation of general piracy. But the defects of the com- 
mission, connected with the almost total want of order and 
command on board of the privateer, and the manifest insub- 
ordination, and predatory spirit of the crew, could not but 
inflame to a high degree every other just suspicion. In 
short, taking the circumstances together, the Court think 
that they presented, prima facie, a case of piratical agyres- 
sion, search, restraint, and depredation, within the acts of 
Congress, open to explanation indeed, but if unexplained. 
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pressing heavily on the vessel for the purpose of forfeiture. 


for adjudication, and has been guilty of no wrong calling , 


for compensation. 
It has been argued at the bar, that probable cause of 
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Probable 


cause of sei- 


seizure in this case constitutes no ground of defence against zure a bar to 
the claim of damages. It has been truly stated as the set- ‘he Claim for 


tled doctrine of this Court, that in cases of seizures under 
mere municipal laws, probable cause, unless so made by 
statute, constitutes no ground for denying damages, or justi- 
fying the seizure. But it is supposed, that probable cause 
is not an excuse or justification of any seizure or capture, 
except in cases jure belli ; and the case of The Apollon, in 
this Court, (9 Wheat. Rep. 362.) is relied on to establish 
this position. That case contains no doctrine leading justly 
to any such conclusion. It was a case of seizure under our 
revenue laws, and, in the opinion of the Court, the point is 
examined how far probable cause constituted, in that case, 
a ground to exempt from damages. On that occasion the 
Court said, that the argument had not distinguished between 
probable cause as applied to tases of capture jure belli, and 
as applied to cases of municipal seizures; and’ then pro- 
ceeded to state the distinction. There was no intimation, 
that in cases of marine torts generally, or under laws au- 
thorizing the exercise to a limited extent of belligerent 
rights, or quasi belligerent rights, probable cause might not 
be a sufficient excuse. In the case of the Marianna Flora, 
at the last term, (11 Wheat. Rep. 1.) the very point was be- 
fore the Court, and it was in that case held, that probable 
cause was a sufficient excuse fora capture under circum- 
stances of hostile aggression at sea. Indeed, in cases of 
marine torts arising under the general maritime law, proba- 
ble cause often is a complete excuse for the act, and always 
goes in mitization of damages. In the Admiralty, the award 
of damages always rests in the sound discretion of the Court, 
under all the circumstances. The case of the St. Louwis, im 
2 Dods. Rep. 210. isa strong illustration of the doctrine 
But, in cases like the present, where the public armed ships 
Vou. XII. 3 
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damages. 
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of the United States are authorized to make captures to a 


\rv~w limited extent, the authority so exercised by them must be 


The 
Palmyra. 


Objection to 
the testimony 


deemed to stand upon the same analogy as captures strictly 
jure belli. And the doctrine of the prize courts as to the 
denial of damages, where there is probable cause for the 
capture, furnishes the proper rule to govern the discretion 
of the Court. We are then of opinion, that in the present 
case there was strong probable cause for the capture, and 
that the decree of the Circuit Court, so far as it awards 
damages to the claimants, ought to be reversed. 

It remains only to remark upon one or two points made 


of the seizing against the competency of some of the testimony in the 
officer waived 
in the Court 
below. 





cause. It is objected, that Lieutenant Gregory is not a 
competent witness, because he is, notwithstanding his re- 
lease of his interest as captor, interested to defeat the claim 
for damages. However well founded this objection may be 
as to his competency on the point of damages, having been 
admitted both in the District and Circuit Courts, as a wit- 
ness, without objection, we think there was a waiver of the 
objection, and it cannot now be insisied on. As to the de- 
positions of Captains Souther and Coffin, they were taken 
under commissions duly issued from the Circuit Court ac- 
cording to the rule of this Court, and are, therefore, admis- 
sible upon the strictest principles. 


Decree. This cause came on, &c. On consideration 
whereof, it is ADJUDGED, ORDERED, and DECREED, that so 
much of the decree of the Circuit Court as decrees restitu- 
tion of the brig Palmyra to the claimants, be, and the same 
is, hereby affirmed: and that so much of the decree of the 
said Circuit Court as awards damages to the claimants, be, 
and the same is, hereby Reversed and ANNULLED; and it 
is further onpDERED, that said cause be remanded to said 
Circuit Court for further proceedings according to law. 
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Martin, Plaintiff’ in Error, v. Mort, Defendant in Error. 


{[ConstituTionaL Law.] 


The authority to decide whether the exigencies contemplated in the 
Constitution of the United States, and the act of Congress of 
1795, ch. 101. in which the President has authority to call forth 
the militia, ‘‘ to execute the laws of the Union, suppress insurreé- 
tions, and repel invasions,” have arisen, is exclusively vested in the 
President, and his decision is conclusive upon all other persons. 

Although a militia man, who refused to obey the orders of the Pre- 
sident, calling him into the public service under the act of 1795, is 
not, in the sense of that act, *‘ employed in the service of the Uni- 
ted States,”’ so as to be subject to the rules and articles of war; 
yet he is liable to be tried for the offence under the 5th section of 
the same act, by a Court Martial called under the authority of the 
United States. 

Where, in an action of replevin, the defendant, being a Deputy Mar- 
shal of the United States, avowed and justified the taking the 
plaintiff’s goods, by virtue of a warrant issued to the Marshal of 
the District, to collect a fine imposed on him by the judgment of a 
Court Martial, described as a General Court Martial composed of 
officers of the militia of the State of New-York, in the service of 
the United States, (six in number, and naming them,) duly orga- 
nized and convened, by general orders, issued pursuant to the act 
of Congress of February 28, 1795, ch. 101., for the trial of those 
of the militia of the State of New-York, ordered into the service 
of the United States in the third military district, who had refused 
to rendezvous and enter into the service of the United States, in 
obedience to the orders of the Commander in Chief of the State 
of New-York, of the 4th and 29th of August, 1814, issued in 
compliance with the requisition of the President made in pursu- 
ance of the same act of Congress, and alleging that the plaintiff, 
being a private in the militia, neglected and refused to rendezvous, 
&c., and was regularly tried by the said General Court Martial, 
and duly convicted of the said delinquency : Held, that the avowry 

was good. 


ERROR to the Court for the Trial of Impeachments and 
Correction of Errors of the State of New-York. — 






































19 


1827. 


aad 
Martin 


v. 
Mott. 





20 


1827. 


CASES IN THE SUPREME COURT 


This was an action of replevin, originally brought in the 


\wen~w Supreme Court of New-York by the defendant in error, 


Martin 


v. 
Mott. 





Mott, against the plaintiff in error, Martin, to which an 

avowry was filed, containing, substantially, the following al- 

legations: That on the 18th of June, 1812, and from 

thence until the 25th of December, 1814, there was pub- 

lic and open war between the United States of America, 

and the United Kingdom of Great Britain and Ireland, and 
its dependencies, dnd the citizens and subjects of the said 
countries respectively ; and that during the continuance of 
the said war, to wit, on the 4th day of August, 1814; and 
also, on the 29th day of the same month, in the same year, 
at the city of New-York, to wit, at Poughkeepsie, in the 
county of Dutchess, his Excellency Daniel D. Tompkins, 

Esq. was then and there Governor of the State of New- 
York, and Commander in Chief of the militia thereof, and 
being so Governor and Commander in Chief, he, the said 
Daniel D. Tompkins, as such Governor and Commander in 
Chief, on the several days last aforesaid, and in the year 
aforesaid, and at the place aforesaid, upon the previous re- 
quisitions of the President of the United States, for that pur- 
pose made, and to him directed, as such Governor and Com- 
mander in Chief, did issue two several general orders, bear- 
ing date respectively on the said 4th and 29th days of August, 
in the year aforesaid, in and by which said. two general 
orders, among other things, the said Daniel D. Tompkins, 
as Governor and Commander in Chief as aforesaid, pursuant 
io such requisitions, and in compliance therewith, did detail 
certain parts and portions of the militia of the State, as he 
was required to do, in and by the requisitions of the Presi-’ 
dent of the United States, as aforesaid, and did order the 
militia so detailed into the service of the United States of 
America, at the city of New-York, within the third military 
district of the said United States, as in and by the said two 
general orders may more fully appear. That the said Jacoh 
KE. Mott, on the several days, and in the year aforesaid, and 
until the 25th day of December, in the same year, being a 
white citizen of the said State of New-York, inhabiting and 


resiting within the same, and between the ages of eighteen 
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and forty-five years, was liable to do military duty in the mi- 





1827. 


litia of the said State, and was a private-in the militia of the —Y 


said State that was so detailed and ordered into the service 

of the United States-aforesaid, and as such private in said 
militia was bound todo military duty in the militia of the 
said State so detailed and ordered into the service of the 
United States. in the third military district of the United 
States. That on the 24th of September, 1814, Morgan 
Lewis, Esq. was a Major General, commanding the army 
of the United States, of the third military district of the 
said United States, in which district the militia of the State 
of New-York, detailed and ordered into the service of the 
United States as aforesaid, had been ordered to do military 
duty in the service of the United States. And the said 
Morgan Lewis, so being a Major General, and commanding 
as aforesaid, did, on the day, and in the year last aforesaid, 
as such Major General and commander, issue general orders 
to convene a general Court Martial for the purpose in the 
said orders expressed, composed of so many, and such mi- 
litia officers in the service of the United States, in the said 
third military district, as in the said orders are mentioned ; 
it having been then and there considered and adjudged by 
the said Morgan Lewis, that a greater number of officers 
than those detailed on the said Court Martial, could not be 
spared from the service of the United States without mani- 
fest injury to the said service ;-which said general orders 
are in the words and figures following, to wit: “ Adjutant 
General’s Office, 34 M. D. New-York, 24th September, 
1814. General Orders.- A Genera] Court Martial, under 
the act of Congress of the 28th of February, 1795, for the 
trial of those of the militia of the State of New-York, or- 
dered into the service of the United States, in the third 
military district, who have failed to rendezvous pursuant to 
orders, will convene on Monday, the 26th instant, at Har- 
mony Hall, and will consist of the following members,” 
(enumerating them, being six in number,) which General 
Court Martial was continued (although varied as to its 
members) by various general orders set out in the avowry, 


—_ 


_ Mott. 
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until the 13th of May, 1818. That the said J. E. Mott, 


\v~" being so liable, &c. did fail, neglect, and refuse to rendezvous 


Martin 
v. 
Mott. 


and enter inte the service of the United States, in obe. 
dience to the orders issued by the Governor of the State, 
on the requisition of the President of the United States, 
and in compliance therewith. That on the 30th of May, 
1818, the said Court Martial convened at Poughkeepsie, 
within the said third military district, at which time and 
place, the said Jacob E. Mott was duly summoned to appear 
before the said Court Martial; and did then and there ap- 
pear before the said Court Martial, and make his defence 
to the charges alleged against him as aforesaid. That the 
said General Court Martial then and there tried the said 
Jacob E. Mott for having failed, neglected, and refused to 
rendezvous, and enter into the service of the United States, 
in obedience to the orders aforesaid, issued in compliance 
with the requisition aforesaid ; and after hearing the proofs 
and allegations, as well on the part of the United States, as 
on the part of the said Jacob E. Mott, then and there con- 
victed the said Jacob E. Mott of the said delinquency ; and 
thereupon the said General Court Martiai imposed the sum 
of 96 dollars asa fine on the said Jacob EK. Mott, for having 
thus failed, neglected, and refused to rendezvous, and enter 
into the service of the United States, when thereto required 
as aforesaid. That before the said last mentioned day, to 
wit, on the 25th of December, 1814, a treaty of peace was 
made and concluded between the United States and the 
United Kingdom. of Great Britain and Ireland and its de- 
pendencies; and that the said Morgan Lewis, and Daniel 
D. Tompkins, the Major Generals who issued the orders 
organizing, convening, and continuing the said Genera! 
Court Martial as aforesaid, were not continued as such Ma- 
jor Generals as aforesaid, in the service of the United States 
aforesaid, at the time herein next afterwards mentioned, nor 
was there any other officer of equal grade with the said 
last mentioned Major Generals in the service of the United 
States, commanding in the military district aforesaid, at the 
time the said Court imposed the fine and sentence aforesaid, 
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on the said plaintiff as aforesaid, by whom the said sentence 
could be approved; but that the said fine, sentence, and 
proceedings of the said Court Martial, so far as they re- 
lated to the case of the said Jacob E. Mott, were duly ap- 
proved by the President of the United States, before the 
same were certified by the President of the Court Martial 
aforesaid, to the Marshal of the Southern District of the 
State of New-York, as hereinafter mentioned, and before 
‘the 4th day of June, 1814. That the President of the said 
General Court Martial, afterwards, to wit, on the day and 
year, and at the place last aforesaid, in pursuance to the 
statute of the United States, in such case made and pro- 
vided, did make a certificate in writing, whereby he did, 
under his hand, certify to the Marshal of the Southern Dis- 
trict of New-York, that the sum of 96 dollars was imposed 
as a fine on said Jacob E. Mott, for having thus failed, ne- 
glected, and refused, to enter the service of the United 
States, when hereunto required as aforesaid, and that the 
said Jacob E. Mott was sentenced by the said General Court 
Martial, on failure of the payment of said fine imposed on 
him, to twelve months imprisonment. 

The avowry then proceeded to state the authority of the 
plaintiff in error, Martin, as Deputy Marshal, to execute 
such certificate, and that, in the execution thereof, he took 
the said gooa:, &c. 

To this avowry the plaintiff in replevin demurred, and 
assigned the following causes of demurrer: 

1. The said defendant, in his said avowry, does not allege 
that the President of the United States had adjudged that 
there was an invasion, or imminent danger of an invasion ; or 
that any of the exigencies had‘occurred, in which the Presi- 
dent is empowered to call out the militia by the Constitution 
of the United States. 

2. The said defendant in the said avowry does not aver 
that any such previous requisition upon the Governor was, 
in fact, made by the President of the United States ; no such 

requisition is set forth, nor is the date or substance thereof, 
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or the number of militia thereby required, stated in the said 
avowry. 

3. The said avowry does not state that the said militia 
were ordered into actual service, in compliance with such 
requisition; nor does it appear that the militia were required 
by said requisition to rendezvous or act within the territory 
of the United States. ' | 

4. The said avowry does not sufficiently show or set forth 
either the particulars or substance of the said orders of the* 
Governor of the State of New-York. in the said avowry 
mentioned, in such manner that it can appear whether the 
said orders. or either of them, directed all those of the mi- 
litia called out thereby, to rendezvous or enter the service 
of the United States upon the requisition of the said Presi- 
dent, solely, or whether the said orders also called out a 
part of the same militia, by, under, and pursuant to the au- 
thority and laws of the State of New-York, without the re- 
quisition of the said President, and without designating 
which were ordered to rendezvous and enter the service by 
the said respective authorities. 

5. The said avowry does not show that the two said seve- 
ral orders of the Governor were cumulative, explanatory 
of, auxiliary to, or in any way connected with each other; 
nor whether both of the said orders embraced the same or 
different persons, and required the same or different duties ; 
nor with such certainty that it can appear whether a disobe- 
dience of the other or both of the said orders would be the 
same, a different, or an additional offence, subject to the 
same or different jurisdiction; nor does it state the number 
of the militia called out by the said orders, so that it can 
appear whether in that respect the said orders were in com- 
pliance with the requisitions of the President, nor by which 
of the said orders the said plaintiff was called forth into the 
service of the United States ; in all which the said avowry 
is uncertain and insufficient. 

6. The said avowry is double and uncertain, inasmuch as 
therein the said plaintiff is charged with having committed 
two severat offences in the disobedience of the two said se- 
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veral orders of the Governor, without showing that both of- 4 g97, 
fences were necessary for the trial and conviction of the w~-—ey 
said plaintiff; or any reason why the said orders should be Martin 
so blended together; and because the said orders are sO Mott. 
blended together without showing any dependence upon 
each other, or any connexion between them. 
7. The general orders in the said avowry set forth, 
under and by virtue of which the said Court Martial was 
convened, and tried, convicted, and fined the said plaintiff, 
are deficient, uncertain, vague, inoperative, void, and of no 
effect, and conferred upon the said Court Martial, or the 
members thereof, no jurisdiction over the said plaintiff, or 
the offence with which he is charged in the said avowry, in- 
asmuch as the said last mentioned general orders convened 
said Court Martial for the trial of those of the militia of the 
State of New-York, ordered into the service of the United 
States, in the third military district, who had failed to ren- 
dezvous pursuant to orders, without specifying in any man- 
ner when, by whom, to whom, or by whit authority, or in 
what manner such orders should have been issued in regard 
to the said militia, or when such militia had failed to rendez- 
vous, or whether the orders pursuant to which said militia 
should have failed to rendezvous, were the same orders call- 
ing said militia into service in said third military district, or 
required them to rendezvous elsewhere or otherwise. 
8. The said defendant in his said avowry states, that the 
said Court Martial was duly convened in pursuance of the 
said several general orders, in the said avowry set forth, on 
the 24th day of October, 1814; a day long before the last of 
the said general orders, by which the said Court is stated to 
have been duly convened, was issued, as appears by the said 
avowry, all which is repugnant and contradictory. 
9. The orders for convening the said Court Martial, as in 
the said avowry set forth, are further uncertain, because by 
the said orders, the said’‘Court Martial is stated to have been 
convened under the act of Congress of the 28th day of Feb- 
ruary, 1795, without showing which of the acts of Congress 
of that date is intended. 
Vor. XI A 
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10. The trial of the said plaintiff by the said Court Mar. 


wv tial, as appears by the said avowry, was in a time of pro- 


Martin 


v. 
Mott. 





found peace. 

11. The said Court Martial had no power or authority 
under the said general orders by which they were convened, _ 
to try, convict, and fine the said plaintiff, for having failed, 
neglected, and refused to rendezvous and enter the service 
of the United States, in obedience to the orders aforesaid, 
issued in compliance with the requisitions aforesaid. 

12. The said Court Martial, consisting of less than thir- 
teen members, had no power nor authority to try, convict, 
and fine the said plaintiff, at the time said trial was had, it 
being a time of peace, without showing that thirteen militia 
officers could not at that time be spared without manifest 
injury to the service. 

13. By the said avowry it doth not appear whether all or 
how many of the persons detailed by the said general orders 
as members of the said Court Martial, coutinued to remain 
in the service of the United States at the time when the said 
plaintiff was tried; or that the places of such as had re- 
signed were supplied by others appointed in their stead; 
or in what manner the said Court was duly convened; or of 
how many members it was then composed ; and whether all 
the persons who acted as members of the said Court Mar- 
tial, at the time when the said plaintiff was tried, were then 
commissioned officers of the militia, of competent rank, and 
in the service of the United States. 

14. The said avowry does not allege that the orders by 
which the said Court Martial was continued in service until 
further orders, remained still unrevoked at the time when 
the said plaintiff was tried. 

15. The said avowry does not show in what manner, 
when, or by whom the said plaintiff was duly summoned to 
appear before the said Court Martial. 

16. The said avowry dces not show at what time the 
said Morgan Lewis and Daniel D. Tompkins were discon- 
tinued; nor but that they were such major generals com- 
mranding as aforesaid, on the said 13th day of May, 1818; nor 
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but that at the time of the said trial there was a major gene- 
ral, of equal rank with the said Morgan Lewis and Daniel 
D. Tompkins, commanding an army in the service of the 
United States, or some other officer of competent authority, 
in some military division of territory comprising the said 
third military district, by whom the sentence of said Court 
Martial could have been approved. 

17. By the said sentence of the said Court Martial, as 
the same is in the said avowry set forth, the said Gerard 
Steddiford, president of the said Court, had no power or 
authority to issue such a certificate as is in the said avowry 
mentioned, inasmuch as the said cestificate is variant from 
the said sentence. 

18. ‘The said defendant does not in his said avowry allege 
that the said plaintiff ever was in the service of the United 
States before, at the time when, or after, the said orders of 
the Governor, of the 4th and 29th days of August, 1814, 
were issued, or at the time when the said orders for detail- 


ing the said Court Martial were issued, when said Court — 


Martial convened, or when the said trial took place, and the 
said fine was imposed. 

19. The said certificate of the said Gerard Steddiford, as 
in the said avowry set forth, does not show with sufficient 
certainty by what Court, or by whom, or by what authority 
the said fine was imposed; nor does it appear that the said 
Gerard Steddiford made the said certificate, as such presi- 
dent of the said Court Martial, or signed the same in his of- 
ficial capacity. 

And also, that the said avowry is, in other respects,.uu- 
certain, informal, and insufficient, &c. 

The defendant in replevin (now plaintiff in error) joined 
in demurrer; and judgment was rendered in behalf of the 
plaintiff in replevin,.in the Supreme Court, which was af- 
firmed by the Court for the Trial of en and Cor- 
rection of Errors. 

The cause was then brought before this Court, by writ 


of error, under the 25th section of the Judiciary Act of 


3789. c. 20. 
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The cause was argued by the Attorney General, and Mr. 


wen $Core, for the plaintiff in error, and by Mr. D. B. Ogden, 


Martin 
Mott. 


Jan. 17th. 


Feb. 2d. 


for the defendant in error. But as the grounds of argu- 
ment are fully stated in the opinion of the Court, it has not 
been thought necessary to insert it. 


Mr. Justice Story delivered the opinion of the Court. 

This is a writ of error to the judgment of the Court for 
the Trial of Impeachments and the Correction of Errors 
of the State of New-York, being the highest Court of that 
State, and is brought here in virtue of the 25th section of 
the Judiciary Act of 1789, ch. 20. The original action 
was a replevin for certain goods and chattels, to which the 
original defendant put in an avowry, and to that avowry 
there was a demurrer, assigning nineteen distinct and spe- 
cial causes of demurrer. Upon a joinder in demurrer, the 
Supreme Court of the State gave judgment against the 
avowant; and that judgment was affirmed by the high Court 
to which the present writ of error is addressed. 

The avowry, in substance, asserts a justification of the 
taking of the goods and chattels to satisfy a fine and for- 
feiture imposed upon the original plaintiff by a Court Mar- 
tial, for a failure to enter the service of the United States as 
a militia-man, when thereto required by the President of 
the United States, in pursuance of the act of the 28th of 
February, 1795, c. 101. It is argued that this avowry is 
defective, both in substance and form; and it will be our 
business to discuss the most material of these objections ; 
and as to others, of which no particular notice is taken, itis 
to be understood that the Court are of opinion, that they 
are either unfounded in fact or in law, and do not require 
any separate examination. 

For the more clear and exact consideration of the sub- 
ject, it may be necessary to refer to the constitution of the 
United States, and some of the provisions of the act of 
1795. The constitution declares that Congress shall have 
power “to provide for calling forth the militia, to execute 
the laws of the Union, suppress insurrections, and repel in- 
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vasions:”” and also “to provide for organizing, arming, and = 1897, 
' disciplining the militia, and for governing such part of them ~~ 
as may be employed in the service of the United States.” Martin - 
In pursuance of this authority, the act of 1795 has provided, = Mott. 
“that whenever the United States shall be invaded, or be 
in imminent danger of invasion frem any foreign nation or - 
Indian tribe, it shall be lawful for the President of the Uni- 
ted States to call forth such number of the militia of the 
State or States most convenient to the place of danger, or 
scene of action, as he may judge necessary to repel such 
invasion, and to issue his order for that purpose to such offi- 
cer or officers of the militia as he shall think proper.”” And 
like provisions are made for the other cases stated in the 
constitution. It has not been denied here, that the act of The act of 
1795 is within the constitutional authority of Congress, or _ when ns 
that Congress may not lawfully provide for cases of immi- oad ‘<< 
nent danger of invasion, as well as for cases where an invasion gress over the 
has actually taken place. In our opinion there is no ground _— 
for a doubt on this point, even if it had been relied on, for 
the power to provide for repelling invasions includes the 
power to provide against the attempt and danger of inva- 
sion, as the necessary and proper means to effectuate the 
object. One of the best means to repel invasion is to pro- 
vide the requisite force for action before the invader him- 
self has reached the soil. 

The power thus confided by Congress to the President, The President 
is, doubtless, of a very high and delicate nature. A free a 


© States is the 


people are naturally jealous of the exercise of military ——— 
power ; and the power to call the militia into actual service exigencies 
is certainly felt to be one of no ordinary magnitude. But D4ve,orisen in 


it is not a power which can be executed without a corres- —— Pa 
pondent responsibility. It is, in its terms, a limited power, militia of the 
confined to cases of actual invasion, or of imminent danger "'°"- 

of invasion. If it be a limited power. the question arises, 
by whom is the exigency to be judged of and decided? Is 
the President the sole and exclusive judge whether the exi- 
gency has arisen, or is it to be considered as an open ques- 

fion, upon which every officer to whom the orders of the 
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President are addressed, may decide for himself, and equally 


wry~ws open to be contested by every militia-man who shall refuse 


Martin 


v. 
Mott. 


to obey the orders of the President? We are all of opi- 
nion, that the authority to decide whether the exigency hag 
arisen, belonys exclusively to the President, and that his de- 
cision ig Conclusive upon all other persons. We think that 
this construction necessarily results from the nature of the 
power itself, and from the manifest object contemplated by 
the act of Congress. The power itself is to be exercised 
upon sudden emergencies, upon great occasions of state, 
and under circumstances which may be vital to the existence 
of the Union. A prompt and unhesitating’ obedience to 
orders is indispensable to the complete attainment of the 
object. The service is a military service, and the com- 
mand of a military nature; and in such cases, every delay, 
and every obstacle to an efficient and immediate compli- 
ance, necessarily tend to jeopard the public interests. 
While subordinate officers or soldiers are pausing to consider 
whether they ought to obey, or are scrupulously weighing 
the evidence of the facts upon which the commander in 
chief exercises the right to demand their services, the hostile 
enterprise may be accomplished without the means of resis- 
tance. If “the power of regulating the militia, and of 
commanding its services in times of insurrection and inva- 
sion, are (as it has heen emphatically said they are) natural 
incidents to the duties of superintending the common defence, 
and of watching over the internal peace of the confedera- 
cy,’’* these powers must be so construed as to the modes of 
their exercise as not to defeat the great end in view. If a 
superior officer has a right to contest the orders of the Pre- 
sident upon his own doubts as to the exigency having arisen, 
it must be equally the right of every inferior officer and 
soldier; and any act done by any person in furtherance of 
such orders would subject him to responsibility in a civil ' 
suit, in which his defence must finally rest upon his ability 
to establish the facts by competent proofs. Such a course 


a The Federalist, No. 29. 
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would be subversive of all discipline, and expose the best 4997, 
disposed officers to the chances of ruinous litigation. Be- And 
sides, in many instances, the evidence upon which the Pre- mame 
sident might decide that there is imminent danger of inva- Mott. 
sion, might be of a nature not constituting strict technical 
proof, or the disclosure of the evidence might reveal impor- 
tant secrets of state, which the public interest, and even 

safety, might imperiously demand to be kept in conceal- 

ment. 

If we look at the language of the act of 1795, every con- 

clusion drawn from the nature of the power itself, is strongly 
fortified. ‘The words are, ‘“ whenever the United States 

shall be invaded, or be in imminent danger of invasion, &c, 

it shall be lawful for the President, &c. to call forth such 
number of the militia, &c. as he may judge necessary to 

repel such invasion.” The power itself is confided to the 
Executive of the Union, to him who is, by the constitution, 

“ the commander in chief of the militia, when called into 

the actual service of the United States,” whose duty it is to 

“ take care that the laws be faithfully executed,” and whose 
responsibility for an honest discharge of his official obliga- 

tions is secured by the highest sanctions. He is necessarily 
constituted the judge of the existence of the exigency in 

the first instance, and is bound to act according to his belief 

of the facts. If he does so act, and decides to call forth the 
militia, his orders for this purpose are in strict conformity 

with the provisions of the law ; and it would seem:to follow 

as a necessary consequence, that every act done by a subor- 

dinate officer, in obedience to such orders, is equally justi- 

fiable. The law contemplates that, under such circum- 
stances, orders shall be given to carry the power into effect; 

and it cannot therefore be a correct inference that any other 

person has a just right to disobey them. The law does not 
provide for any appeal from the judgment of the President, 

or for any right in subordinate officers to review his decision, 

and in effect defeat it. Whenever a statute gives a discre- 
tionary power to any person, to be exercised by him upon 
his own opinion of certain facts, it is a sound rule of con- 
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1827. struction, that the statute constitutes him the sole and exclu. 

\ar me sive judge of the existence of those facts. And, in the pre- 

— sent case, we are all of opinion that such is the true con- 

Mott. struction of the act of 1795. Itis no answer that sucha 

power may be abused, for there is no power which is not 

susceptible of abuse. The remedy for this, as well as for 

all other official misconduct, if it should occur, is to be 

found in the constitution itself. In a free government, the 

danger must be remote, since in addition to the high quali- 

ties which the Executive must be presumed to possess, of 

public virtue, and honest devotion to the public interests, 

the frequency of elections, and the watchfulness of the re- 

presentatives of the nation, carry with them all the checks 

which can be useful to guard against usurpation or wanton 
tyranny. 

This doctrine has not been seriously contested upon the 
present occasion. It was indeed maintained and approved 
by the Supreme Court of New-York, in the case of Vander- 
heyden v. Young, (11 Johns. Rep. 150.) where the reasons 
in support of it were most ably expounded by Mr. Justice 
Spencer, in delivering the opinion of the Court. 

But it is now contended, as it was contended in that case, 
that notwithstanding the judgment of the President is con- 
clusive as to the existence of the exigency, and may be 
given in evidence as conclusive proof thereof, yet that the 
avowry is fatally defective, because it omits to aver that the 
fact did exist. ‘The argument is, that the power confided to 
the President is a limited power, and can be exercised only 

itis not neces- in the cases pointed out in the statute, and therefore it is 
oak — “ necessary to aver the facts which bring the exercise within 
should appear, the purview of the statute. In short, the same principles 


in point of 


fact, that the are sought to be applied to the delegation and exercise of 

seman 4 this power intrusted to the Executive of the nation for 
isted. It is iti 

ee an political purposes, as might be applied to the humblest 


the President officer in the government, acting upon the most narrow and 
has determin- 


ed it, and ali Special authority. It is the opinion of the Court, that this 


other persons objection cannot be maintained. When the President ex- 
are bound by ~ 


sisdecision. ercises an authority confided to him by law, the presump- 
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tion is,that it is exercised in pursuance of law. Every pub- 197, 
lic officer is presumed to act in obedience to his duty, until www 
the contrary is shown; and, a fortiori, this presumption — 
ought to be favourably applied to the chief magistrate of Mott. 
the Union. It is not necessary to aver, that the act which 
he may rightfully do, was so done. — If the fact of the ex- 
istence of the exigency were averred, it would be traversa- 
ble, and of course might be passed upon by a jury; and thus 
the legality of the orders of the President would depend, 
not on his own judgment of the facts, but upon the finding 
of those facts upon the proofs submitted to a jury. This 
view of the objection is precisely the same which was acted 
upon by the Supreme Court of New-York, in the case al- 
ready referred to, and, in the opinion of this Court, with 
entire legal correctness. ; 

Another objection is, that the orders of the President are 1 is unneces: 
not set forth; nor is it averred that he issued any orders, 7), .° 07 


but only that the Governor of New-York called out the of the Presi- 
militia upon the requisition of the President. The objec- Santeria 
tion, so far as it proceeds upon a supposed difference be- ‘thst the A 
tween a requisition and an order, is untenable ; for a requisi- State called 


tion calling forth the militia is, in legal intendment, an or- a an 
der, and must be so interpreted in this avowry. The ma- — 
jority of the Court understood and acted upon this sense, 

which is one of the acknowledged senses of the word, in 

Houston v. Moore, (5 Wheat. Rep. 1.) 1t was unnecessary 

to set forth the orders of the President at large; it was 

quite sufficient to state that the call was in obedience to 

them. No private citizen is presumed to be conversant of 

the particulars of those orders ; and if he were, he is not 

bound to set them forth in hec verba. 

The next objection is, that it does not sufficiently appear Examination 
in the avowry that the Court Martial was a lawfully consti- oe ee 
tuted Court Martial, having jurisdiction of the offence at avowry, upon 
the time of passing its sentence against the original plaintiff. ic cteee 

Various grounds have been assigned in support of this 
objection. In the first place, it is said, that the original 
plaintiff was never employed in the service of the United 
States, but refused to enter that service, and that, conse- 


quently, he was not liable to the rules and articles of war, 
Vor. XII. 5 
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1827. orto be tried for the offence by any Court Martial organi- _ 
\eer~e zed under the authority of the United States. The case 

are of Houston v. Moore, (5 Wheat. Rep. 1.) affords a conclu. > 
Mott. sive answer to this suggestion. It was decided in that case, — 
i altitensen that although a militiaman, who refused to obey the orders 
who refuses to of the President calling him into the public service, was 
‘ereofthe Pre, not, in the sense of the act of 1795, “ employed in the 
sident calling service of the United States” so 2s to be subject to the 


gents easton, rules and articles of war; yet that he was liable to be tried 

is. Liable ‘0 be for the offence under the 5th section of the same act, by a 

——— _inder Court Martial called under the authority of the United 

of the act of States. ‘The great doubt in that case was, whether the de- 

— linquent was liable to be tried for the offence by a Court 
Martial organized under State authority. 

Objectionto Ip the next place, it is said, the Court Martial was not 
mol Py ae composed of the proper number of officers required by 
ot amend law. In order to understand the force of this objection, it 
of the number ig necessary to advert to the terms of the act of 1795, and 


aakeeeed the rules and articles of war. The act of 1795 (s..5.) pro- 
vides, “ that every officer, non-commissioned officer, or pri- 
vate of the militia, who shall fail to obey the orders of the 
President of the United States,”’ &c. shall forfeit a‘sum not 
exceeding one year’s pay, and not less than one month’s pay, 
to be determined and adjudged by a Court Martial.” And 
it further provides, (s. 6.) “ that Courts Martial for the 
trial of militia shall be composed of militia officers only.” 
These are the only provisions in the act on this subject. It 
is not stated-by whom the Courts Martial shall be called, 
nor in what manner, nor of what number they shall be 
composed. But the Court is referred to the 64th and 65th 
of the rules and articles of war, enacted by the act of 10th 
of April, 1806, ch. 20., which provide, “ that General 
Courts Martial may consist of any number of commission- 
ed officers from five to thirteen inclusively ; but they shall 
not consist of less than thirteen, where that number can be 
convened without manifest injury to the service :”’ and that 
‘* any general officer commanding an army, or colonel com- 
manding a separate department, may appoint General 
Courts Martial when necessary.”? Supposing these clauses 
applicable to the Court Martial in question, it is very clear, 
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that the act is merely directory to the officer appointing the = 4g97, 
Court, and that his decision as to the number which can be Wey 
convened without manifest injury to the service, being in a ey 
matter submitted to his sound discretion, must be conclu- = Matt. 
sive. But the present avowry goes further, and alleges, 

not only that the Court Martial was appointed by a general 

officer commanding an army, that it was composed of mili- 

tia officers, naming them, but it goes on to assign the reason 

why a number short of thirteen composed the Court, in the 

very terms of the 64th article; and the truth of this allega- 

tion is admitted by the demurrer. Tried, therefore, by the 

very test which has been resorted to in support of the ob- 

jection, it utterly fails. 

But, in strictness of law, the propriety of this resort may _ }t is uot ne- 
admit of question. The rules and articles of war, by the — a 
very terms of the statute of 1806, are those “ by which Martialfor the 
the armies of the United States shall be governed ;” and quents, under 
the act of 1795 has only provided, “ that the militia em- owe nb 
ployed in the service of the United States (not the militia well. 
ordered into the service of the United States) shall be sub- ber of officers 
. : ; required by 
ject to the same rules and articles of war as the troops the ;ules and 
of the United States ;”? and this is, in substance, re-enacted orien 
by the 97th of the rules and articles of war. It is not, sition of Ge- 
therefore, admitted, that any express authority is given nisialis the 
by either statute, that such a Court Martial as is contem- ®™™y- 
plated for the trial of delinquents under the 5th section of 
the act of 1795, isto be composed of the same number of 
officers, organized in the same manner as these rules and 
articles contemplate for persons in actual service. If any 
resort is to be had to them, it can only be to guide the dis- 
cretion of the officer ordering the Court, as matter of 
usage, and not as matter of positive institution. If, then, 
there be no mode pointed out for the formation of the Court 
Martial in these cases, it may be asked, in what manner is 
such Court to be appointed? The answer is, according to 

the general usage of the military service, or what may not 
unfitly be called the customary military law. It is by the 
same law that Courts Martial, when duly organized, are 
bound to execute their duties, and regulate their modes of 


proceeding, in the absence of positive enactments. Upor 
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1827, any other principle, Courts Martial would be left withont 

v~~ any adequate means to exercise the authority confided to 

- them: for there could scarcely be framed a positive code 

Mott. _ to provide for the infinite variety of incidents applicable to 
thera. 

The act of the 18th of April, 1814, ch. 141. which ex- 
pired at the end of the late war, was, in a great measure, in- 
tended to obviate difficulties arising from the imperfection 
of the provisions of the act of 1795, and especially to aid 
Courts Martial in exercising jurisdiction over cases like the 
present. But whatever may have been the legislative in- 
tention, its terms do not extend to the declaration of the 
number of which such Courts Martial shall be composed. 
The first section provides, “ that Courts Martial to be com- 
posed of militia officers alone, for the trial of militia drafted, — 
detached, and called forth, (not or called forth,) for the ser- 
vice of the United States, whether acting in conjunction 
with the regular forces or otherwise, shall, when necessary, 
be appointed, held, and conducted, in the manner prescribed 
by the rules and articles of war, for appointing, holding, 
and conducting, Courts Martial for the trial of delinquents 
in the army of the United States.” This language is ob- 
viously confined to the militia in the actual service of the 
United States, and does not extend to such as are drafted 
and refuse to obey the call. So that the Court are driven 
back to the act of 1795 as the legitimate source for the as- 
certainment of ihe organization and jurisdiction of the 
Court Martial in the present case. And we are of opinion, 
that nothing appears on the face of the avowry to lead to 
any doubt that it was a legal Court Martial, organized ac- 
cording to military usage, and entitled to take cognizance 
of the delinquencies stated in the avowry. 

Vie sentence ‘This view of the case affords an answer to another ob- 
af the Cout ‘ection which has been urged at the bar, viz. that the sen- 


Martial, ap-J 


| the fe tence has not been approved by the commanding officer, 
sufficient, sup- in the manner pointed out in the 65th of the rules and ar- 
i sal ticles of war. That article cannot, for the reasons already 
2necessary. stated, be drawn in aid of the’ argument; and the avowry 
. itself shows that the sentence has been approved by the 


President of the United States, who is the commander in 
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chief, and that there was not any other officer of equal 4997, 
grade with the major generals by whom the Court Martial Yom 
had been organized and continued within the military dis- Martin 
trict, by whom the same could be approved. If, therefore, Mott. 


_ an approval of the sentence were necessary, that approval 


has been given by the highest, and indeed only, military 
authority competent to give it. 
But it is by no means clear that the act of 1795 meant to _ Butitis not 
‘ ; ° clear that any 
require any approval of the sentences imposing fines for approval was 
delinquencies of this nature. The act does not require it "°¢°"Y- 
either expressly or by necessary implication. It directs 
(s. 7.) that the fines assessed shall be certified by the pre- 
siding officer of the Court Martial to the marshal, for him 
to levy the same, without referring to any prior act to be 
done, to give validity to the sentences. The natural in- 
ference from such an omission is, that the Legislature did 
not intend, in cases of this subordinate nature, to require 
any farther sanction of the sentences. And if such an ap- 
proval is to be deemed essential, it, must be upon the gene- 
ral military usage, and not from positive institution. Either 
way, we think that all has been done, which the act re- 
quired. 

Another objection to the proceedings of the Court Mar- A Court Mar- 
tial is, that they took place, and the sentence was given, ine yond 
three years and more after the war was concluded, and in a > ya 
time of profound peace. But the opinion of this Court is, expire with 
that a Court Martial, regularly called under the act of 1795, aoe aa 
does not expire with the end of a war then existing, nor is then existing. 
its jurisdiction to try these offences in any shape dependent 
upon the fact of war or peace. The act of 1795 is not 
confined in its operation to cases of refusal to obey the or- 
ders of the President in times of public war. On the con- 
trary, that act authorizes the President to call forth the mi- 
litia to suppress insurrections, and to enforce the laws of 
the United States, in times of peace. And Courts Mar- 
tial are, under the 5th section of the act, entitled to take 
cognizance of, and to punish delinquencies in such cases, 
as well as in cases where the object is to repel invasion in 
times of war. It would be a strained construction of the 


act, to limit the authority of the Court to the mere time of 
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1927. the existence of the particular exigency, when it might be 
wor thereby unable to take cognizance of, and decide upona 
Martin single offence. It is sufficient for us to say, that there is no 
Mott. such limitation in the act itself. 
iene The next objection to the avowry is, that the certificate 
in setting forth Of the President of the Court Martial is materially variant 
the sentences from the sentence itself, as set forth in a prior allegation. 
The sentence as there set forth is, “ and thereupon the said 
General Court Martial imposed the sum of 96 dollars as a 
fine on the said Jacob, for having thus failed, neglected, and 
refused to rendezvous and enter in the service of the United 
States of America, when thereto required as aforesaid.” 
The certificate adds, “‘ and that the.said Jacob E. Mott was 
sentenced by the said General Court Martial, on failure of 
the payment of said fine imposed on him, to twelve months 
imprisonment.” It is material to state that the averment 
does not purport to set forth the sentence in hec verba ; nor 
was it necessary in this avowry to allege any thing more 
than that part of the sentence which imposed the fine, since 
that was the sole ground of the justification of taking the 
goods and chattels in controversy. But there is nothing re- 
pugnant in this averment to that which relates to the certi- 
ficate. The latter properly adds the fact which respects 
the imprisonment, because the certificate constitutes the 
warrant to the marshal for his proceedings. The act of 
1795 expressly declares, that the delinquents “ shall be lia- 
ble to be imprisoned by a like sentence, on failure of pay- 
ment of the fines adjudged against them, for one calendar 
month for every five dollars of such fine.” If indeed it had 
been necessary to set forth the whole sentence at large, the 
first omission would be helped by the certainty of the sub- 
sequent averment There is, then, no variance or repug- 
nance in these allegations; but they may well stand to- 
gether. 

Of the remaining causes of special demurrer, some are 
properly matters of defence before the Court Martial, and 
its sentence being upon a subject within its jurisdiction, is 
conclusive; and others turn upon niceties of pleading, to 
which no separate answers are deemed necessary. In ge- 
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neral it may be said of them, that the Courtdonotdeem 1997, 
them well-founded objections to the avowry. Bnd 
Upon the whole, it is the opinion of the Court, that the > 
judgment of the Court for the Trial of Impeachments and — Mott, 
the Correction of Errors ought to be reversed, and that the | 

cause be remanded to the same. Court, with directions to 
cause a judgment to be entered upon the pleadings in fa- 
vour of the avowant. 


Jupement. This cause came on, &c. On consideration 
whereof, it is CONSIDERED and apJuDGED, that there is error 
in the judgment of the said Court for the Trial of Impeach- 
ments and the Correction of Errors, in this, that upon the 
pleadings in the cause, judgment ought to have been render- 
ed in favour of the avowant, whereas it was rendered in 
favour of the original plaintiff; and it is, therefore, further 
CONSIDERED and apJupGeED, that the same judgment be, 
and the same hereby is, REVERSED and ANNULLED; andalso, 
that the judgment of the Supreme Court of Judicature of 
the State of New-York, which was affirmed by the said 
Court for the Trial of Impeachments and the Correction of 
Errors, be REVERSED and ANNULLED; and that judgment be 
rendered, that the said avowry is good and sufficient in law 
to bar the plaintiff’s action, and that the plaintiff take no- 
thing by his writ; and that the cause be remanded to the 
said Court for the Trial of Impeachments and the Correc- 
tion of Errors, if the record be now in the said Court, and 
if not, then to the Supreme Court of Judicature of the 
State aforesaid, to which the same has been remitted, with 
directions to cause judgment to be entered upon the plead- 
ings in favour of the avowant. 
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Clark 
“g (Corporations. ] 


Vv. 
Corporation 

f . 
Washington. Crark against Tue Mayor, Atpermen, and Common 


Councit or THE City or Wasuinoton. 


Municipal corporations, acting within the limits of the powers con- 
ferred upon them by the Legislature, in the exercise of a special 
franchise granted to them, and the performance of a special duty 
imposed upon them, are responsible for the acts and contracts of 
their agents, duly appointed and authorized, within the scope of 
the authority of such agents, in the same manner as other corpo- 
rations and private individuals are responsible on their promises, 
express and implied. 

Where, by the charter granted by Congress to the city of Washing- 
ton, the corporation was empowered “to authorize the drawing 
of lotteries,” for effecting certain improvements in the city, and 
upon certain terms and conditions: Held, that the corporation was 
liable to the holder of a ticket in such a lottery for a prize drawn 
against its number, although the managers appointed by the cor- 
poration to superintend such lottery were empowered to sell, and 
had sold the entire lottery to a lottery dealer for a gross sum, who 
was, by his agreement with them, to execute the details of the 
scheme as to the sale of the tickets, the drawings, and the pay- 
ment of the prizes. 

It seems, that the power granted in the charter “to authorize the 
drawing of lotteries,” cannot be exercised so as to discharge the 
corporation from its liability, either by granting the lottery, or sell- 
ing the privilege to others, or in any other manner ; but the lotte- 
ries to be authorized by the corporation must be drawn under its 
superintendence, for its own account, and on its own responsibility. 


ERROR to the Circuit Court for the District of Co- 
lumbia. 

This was an action of assumpsit, brought by the plaintiff 
in error, to recover of the defendants the amount of a prize 
drawn in a lottery called “the fifth class of the National 
Lottery.” A verdict was found for the plaintiff in the Court 
below, subject to the opinion of the Court, on a case agreed, 
on which judgment was rendered for the defendants, and the 
cause was brought by writ of error to this Court. 

By the constitution of the United States, Congress has 
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power to exercise exclusive legislation in:all casés whatso- 


ever over the district, which being ceded by particular States, 
may become the seat of the government.of the Unions. The 


District of Columbia having been ceded: for that purpose, Corporation 


Congress passed an act, creating a municipal corporation for. 
the city of Washington; and by the act of the,4th May, 


1812, for amending the charter, gave the corporation 
“¢ full power and authority to authorize the drawing of lot- 
teries for effecting any important mmprovemenutin the city, 
which the ordinary funds or revenue thereof will notaccom- 
plish ; provided, that the amount to be raised in each year 
shall not exceed the sum of 10,000 dollars; and provided 
also, that the object for which the moiiey is intended to be 
raised, chall be first submitted to the Président of the United 
States, and shall be approved by him.” For the purpose 
of carrying this power into execution, ten successive reso- 
lutions were passed by the corporation, the.fitst of which 
was approved by the President of the United States on the 
23d of November, 1812, and the last on the 2ist of May, 
1821, each of them for raising 10,000 dollars by lottery, for 
the several objects of endowing two public. school houses, 
on the Lancasterian system ; of building a work house and 
penitentiary, and a town house or city hall... On:the/24th 
of July, 1815, the corporation passéd an orditiance for car- 
rying into effect the three firstof the above resolutions, and 
appointed certain managers by name, viz. John Davidson, 
Thomas H. Gillis, Andrew Way, Jt. Moses Young, William 
Brent, Daniel Rapine, and Samuel N. Smallwood, whose duty 
it was made to agree on and propose a scheme or schemes 
of a lottery or lotteries, to raise the sum of 30,000 dollars, 
(clear of all expenses,) and to sell and dispose of the tickets 
therein to the best advantage, with the least possible delay, 
and diligently to attend the drawing of the said lottery or 
lotteries, which should be in the city of Washington ; and 
within 60 days after the drawings of the same, respectively, 
(the time of each drawing not to exceéd two years,) to pay 
and satisfy the fortunate adventurers for prizes ; and, within 
70 days, to pay over the balance, after deducting all necés- 

sary expenses, into the city treasury; and giving to said 
managers full power and si ie to appoint all necessary 
Vor. XI. 
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agents, clerks, and servants, to do and perform all such acts 
and things as might be necessary to carry into effect the pro- 
visions of the ordinance. Another ordinance was passed on 
the 17th of November, 1818, for the purpose of carrying 
into effect the 4th, 5th, 6th, and 7th, of the aforesaid resolu- 
tions, by which (inter alia) the mayor was authorized to ap- 
point seven citizens to act as managers for the purpose afore- 
said, whose duty was declared to be to agree on a scheme of 
a lottery to raise the sum of 40,000 dollars, (clear of ex- 
penses,) and to sell the said lottery, or dispose of the tickets 
therein to the best advantage, with the least possible delay, 
and diligently to attend the drawing of the said lottery, 
which should be in the city of Washington: Provided, how- 
ever, that if the said managers, or a majority of them, should 
sell the said lottery, the individual or individuals purchasing 
the same, should have the power of making a scheme for the 
aforesaid lottery, and within 60 days after the drawing, (the 
time of drawing not to exceed one year,) to pay and satisfy 
the fortunate adventurers for prizes; and within 70 days, to 
pay over the balance, after deducting al! necessary expenses, 
into the city treasury, with the like power and authority to 
the managers, as in the former act, to appoint all necessary 
agents, clerks, and servants, &c. The mayor appointed, 
under the authority of the last mentioned act, seven citizens 
to act as managers for the purposes aforesaid, the same as 
those appointed by name in the former act, except that, in 
the last, Roger C. Weightman takes the place of Samuel 
N. Smallwood. 

On the 25th of October, 1819, another ordinance was 
passed, by which the managers appointed under the ordi- 
nance of 1815, were empowered to sell and dispose of the 
lotteries to which that ordinance refers, or so much thereof 
as yet remains to be drawn, in such classes, and on such 
terms and conditions, as should appear to them right and 
expedient. 

In pursuance of the ordinances of 1815 and 1819, the 
managers sold to David Gillespie, of New-York, a lottery 
called the “ Fifth Class of the Grand National Lottery,” for 
the sum of 10,000 dollars, to be paid before the commence- 
ment of the drawing thereof; and the following articles of 
agreement were entered into for that purpose. 
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on: ‘*‘ Memorandum of an agreement, made and entered into 1 g97, 
mr this 14th day of May, 1821, between Roger C. Weightman, ~~ 
eo 4 John Davidson, Thomas H. Gillis, Andrew Way, jun., Moses — 
Sa Young, William Brent, and Daniel Rapine, as managers of Corporation 
la- the lotteries authorized by an act of the Board of Aldermen m.. 

'P> ~~} and Board of Common Council of the city of Washington, — 
= for the purposes therein mentioned, approved July 24, 1815, 

of of the one part, and David Gillespie, of the city of New- 

wi York, in the State of New-York, of the other part: Whereas, 

ats by an act of the Board of Aldermen and Board of Common 

ys Council of the said city of Washington, approved October 


J 25, 1819, supplementary to the act aforesaid, the said 
me managers are authorized and empowered to sell and dispose 
ld of the said lotteries, in such classes, and on such terms and 
1 conditions, as shall appear to them right and expedient, and 
according to the true intent and meaning of the act afore- 


- said; and that the said managers, for the purpose of raising 
ly the sumof 10,000 dollars, in conformity with the provisions 
fo of the said first mentioned act, and in pursuance of the 
8; power and authority in them vested by the said supplemen- 
io tary act, have agreed to sel] and dispose of, to the said Da- 
y vid Gillespie, a lottery, denominated the Fifth Class of the 
, Grand National Lottery, to be drawn according to the scheme 
is hereunto annexed; and the said David Gillespie, in consi- 
Ss deration thereof, hereby agrees to pay to the said managers 
n the sum of 10,000 dollars, before the commencement of the 
l drawing the said lottery, or class, at his own proper. cost, 


charge and expense ; to pay and defray all, andall manner 
of costs, charges, and expenses of the said lottery, or class, 
excepting the expense of drawing the same, and to draw 
the same in the city of Washington, in the presence of the 
said managers, and to finish and conclude the said drawing 
within two years from the date hereof, and to pay all the 
prizes within sixty days from the completion of the said 
drawing. It is further understood and agreed, by and be- 
tween the said parties, that the said David Gillespie is to 
provide, at his own cost and expense, two competent clerks, 
to assist in the drawing of the said lottery, or class; and to 
execute and deliver, before the commencement of the draw- 
ing of the said lottery, or class, and within thirty days from 
the date hereof, to the said managers, a bond, with such se- 
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1827. curity as may be approved by them, im the penal sum of 
were 35,000 dollars, conditioned for the true, fair, and faithful 
— drawing of the said lottery or class, and according to the 
Guapenction said scheme; for the punctual payment of all prizes, and 
w wpnantd for conducting the said lottery or class fairly and honestly, 
and according to this agreement, and the true intent and 
meaning of the said acts of the said Board of Aldermen 
and Board of Common Council.” 
The bond with security, as required by the above agree- 
ment, was' given by Gillespie on the 28th of May, 1821. 
On the 22d of the same month, an ordinance of the cor- 
poration was passed, authorizing the managers to appoint a 
president, whose duty it should be, in addition to the duties 
imposed by the ordinances of 1815 and 1819, to sign all.con- 
tracts with the concurrence of a majority of the managers, 
if and to sign all the lottery tickets, in every scheme or schemes 
a, sold by them. The 2d section of the ordinance allowed 
a each of the managers of the city lotteries 3 dollars each 
day he had been, or should be employed ; and the 7th sec- 
tion enacts that this compensation, “ except for the class 
now contracted for,’ should be provided for and paid out of 
the proceeds of lotteries thereafter contracted for. 

Under this authority, Thomas H. Gillis was appointed 
president, who signed the following ticket, No. 2929, on 
which the suit was brought, and which was endorsed, “ Un- 
drawn 29th day over. D. Gillespie, per J. James.” The 
ticket was purchased by the plaintiff, from an agent of Gil- 
lespie, at Richmond, Virginia, and drew the prize of 100,000 
dollars, in the fifth class of the lottery. 


$100,000 Highest Prize. 


William Brent, 
John Davidson, 
‘Thomas H. Gillis, 
Andrew Way, Jun. 
Moses Young, 
Daniel Rapine, 

R. C. Weightman, 


NATIONAL LOTTERY. 


This Ticket will entitle the Possessor to such Prize as may be drawn to its 
Number, if demanded within twelve months after the completion of the 
Drawing : Subject to a deduction of Fifteen per cant. Payable sixty days 
after the Drawing is finished. Washington City, February, 1°21. 


By Authority of — Thee. KH Gills, Manager. 
.4.. Congress. . ss 23 
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The drawing of the lottery was advertised in two news- 


completion of the lottery. ‘These advertisements exhibited 
the scheme agreed upon between the managers and Gilles- 
pie, and annexed to their contract, gave notice of the time 
when the drawing would take place, of the number of days 
to be employed in the drawings, and that they would be 
completed as soon as possible, under the superintendance of 
the managers, whose names were annexed. To each of 
these advertisements was appended an advertisement signed 
by Gillespie as “ agent for the managers,” for the sale of 
tickets at his “ Fortunate office, Pennsylvania Avenue, 
Washington City.”” The lottery was drawn in pursuance of 
the advertisements, and the managers superintended the 
drawing. In its progress a postponement took place; and 
an advertisement appeared, purporting to be signed by 
three of the managers, giving notice of the postponement, 
and its cause. Another advertisement soon afterwards fol- 
lowed, purporting to be signed by the President, by order of 
the board, giving notice when the drawing would recom- 
mence. 

As soon as the scheme was agreed on, all the tickets, 
amounting to 50,000 in number, were delivered by the ma- 
nagers to Gillespie, some of them signed, and others un. 
signed, by the President, the latter of which it was necessary 
to take to him to be signed before they could be sold. Some 
time after the drawing commenced, the president refused to 
sign tickets unless an equivalent in prize tickets, either paid 
or taken in by Gillespie, or drawn on hand, or unless the 
notes of individuals which Gillespie had taken, payable. to 
himeelf, for tickets sold, were deposited with them. When 
Gillespie’s clerk and ageut, Webb, presented tickets to be 
signed, he was obliged, at the same time, to deposit such 
prize tickets or promissory notes ; and, on some occasions, 
when tickets were called for, and wanted, the managers re- 
fused to'sign the same for want of such equivalent. The 
amount of the prize tickets so deposited with the managers 
was about 141.779 dollars. The managers, on such occa- 
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papers printed in the city of Washington; in the National ~~ 


Intelligencer from the 18th of May, 1821, and in the Wash- last 
ington City Gazette from the 17th of July, 1821, until the Corporation 
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sions, objected to trusting Gillespie with the disposal of the 
tickets much beyond the penalty of his bond, and Webb, 
who was a witness in the cause, understood, from the con- 
versations and transactions between the parties at the time, 
that this precaution arose from doubts which had been cir- 
culated respecting Gillespie’s solvency. 


This cause was argued by the Attorney General and Mr. 
Webster, for the plaintiff, and by Mr. Jones, for the defend- 
ants. . 

On the part of the plaintiff, it was insisted, that the power 
of authorizing the drawing of lotteries, was a franchise, 
which the city corporation could not sell so as to avoid their 
liability for the abuse of the trust and confidence reposed in 
them by the legislature. It was admitted, that, in general, 
municipal corporations are not liable to be sued on con- 
tracts made by their agents. The suit must be brought 
against the agents. But that proceeds on the grounds that 
these quasi corporations have no funds ; but where a grant 
is made, conferring a special franchise, and imposing special 
duties, there is the same responsibility in them as in any in- 
corporated banking or insurance company. Here the con- 
tract was with the managers, as the agents of the corpora- 
tion, acting within the scope of their authority.¢ Where 
special duties are imposed upon corporations, which can 
only be performed through the instrumentality of their 
agents, the law will raise an implied assumpsit under the 
same circumstances as in dealings with private individuals. 
it is enough to show a ratification of the acts of the agent, 
by receiving the benefit of the act, or otherwise. In short, 
they are responsible, under these circumstances, for their 
promises, whether express or implied, in writing or by pa- 
rol. And,it was contended, that the fact of their contract 


@ 15 Johns. Rep. 1. 
352. 

b 7 Mass. Rep. 169. 16 East’s Rep.6. 3 Mass. Rep. 364. 7 
Cranch, 299. 2 Liverm. Ag.198. 1 Bro.Ch. 469. 18 Mass. Rep. 
372. 15 Johns. Rep. 1. 10 Mass. Rep. 397. 15 Mass. Rep. 125. 


7 Cranch, 299. 2 Taunt. 595. 12 Ves. 


Fowle v. Corporation of Alexandria, 11 Wheat. Rep. 320. 2 Taunt. 
595. 15 East’s Rep. 408. 3P. Wms. 428. Cowp. 86. 4 Taunt. 576. 
3 Stark. Ev. 1621. 


in note. 2 Vern. 146. Paley, Ag. 143—145. 
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being cloathed with the forms of a legislative or political 


act of the corporation, or the authority being conferred on wore 


their agents by such an act, could make no difference in re- 


spect to their liability. But as the principal grounds of Corporation 


argument on the part of the plaintiff are fully stated in the 
opinion of the Court, it has been deemed superfluous to 
enlarge upon them. 

On the part of the defendants, it was argued, that the 
documentary evidence given by the plaintiff was inadmissi- 
ble, and incompetent to charge the defendants in the pre- 
sent action. Ist. Because, if the papers given in evidence 
imported any contract chargeable on the corporation through 
their supposed agents, the managers, or through their sup- 
posed agent Gillespie, no foundation was laid for their ad- 
mission by any preliminary evidence to authenticate them 
as the acts either of the managers or of Gillespie, far less 
of the corporation ; but the papers (all that are any wise es- 
sential, being taken from newspapers, or other printed pa- 
pers) were left to their own internal and unvouched evidence 
of their authenticity, as the acts of the persons whom they 
purport to implicate. 2d. Because, if authenticated as 
the acts of Gillespie, there is nothing to connect him with 
the managers in the relation of principal and agent; but 
that relation is assumed from the mere acts of the supposed 
agent himself. 3d. Because, whatever privity may be in- 
ferred, as between those persons, there is nothing to connect 
the corporation with the supposed managers, in the relation 
of principal and agent. The authority of the mayor to ap- 
point seven managers of a certain lottery described in the 
law which gives him that authority, is shown ; seven persons 
are afterwards found professing to act as managers of a lot- 
tery, in the terms and description of which no reference 
whatever is made to any lottery authorized by the corpora- 
tion; and from these premises alone are inferred, (1.) the 
actual appointment by the mayor of these same managers ; 
and (2.) the identity of the lottery contemplated by the cor- 
poration law, and that promulgated in the scheme of the 
managers, and their alleged agent, Gillespie. 4th. Because, 
setting aside all the preceding objections, the alleged agency 
of the managers, or of any agents, clerks, or servants, of 
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their appointment, purports not, from the terms of their — 
authority as shown by the plaintiff himself, to have extended _ 
to the making of contracts for and in behalf of the corpo. 
ration, or in any manner to bind the corporation as the gua- 
ranty or insurer of the due payment of prizes; far less of 
the solvency or punctuality of any iottery contractor or un- 
dertaker; but such agency is plainly and necessarily ex- 
cluded by the nature of the official relation between them, 
and by the terms of the only authority for predicating the 
existence of any kind of agency. The authority of the 
managers is Clearly limited to the performance of certain 
public duties, and to the exercise of certain ministerial 
functions prescribed by law to the officers or ministers of 
the law; the true and only relation between them and the 
corporation, is that which subsists between the legislative 
or paramount authority that enacts the law, and the minis- 
terial functionaries who execute it; not that of principal and 
agent in a commercial sense. 5th. The same objection lies 
to the nature and extent of the alleged agency of Gillespie 
for the managers ; which must be presumed to have been 
limited to the official and prescribed daties of the latter, as 
ministerial functionaries of the law. 

No privity of contract, as between the plaintiff and 
the corporation, could be inferred from the evidence; but 
such privity was clearly and positively excluded: Ist. By 
the nature and objects of the power commanicated to the 
corporation by the amended charter ; a power to authorize, 
not to exhibit and draw lotteries, at the risk and charge of 
their constituents ; and for important objects of public im- 
provement, to which the ordinary revenues were made- 
quate ; not as a source of revenue, or fiscal aggrandizement, 
far less as a gulf to swallow up all the subsisting sources of 
revenue in lottery speculations. 2d. By the terms, intent, 
and spirit of all the corporate acts in execution of the pow- 
er; all of which strictly conform to the scope and policy 
of the paramount law, by which the authority was vested. 
3d. By the fact that Gillespie had purchased the privilege, 
in integro, to exhibit and draw the lottery, at his own risk 
and charge, and for his own exclusive emolument ; for 
which he had paid a gross sum, neither to be enlarged or 
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diminished by, nor in any manner dependent upon the 1997, 
event of the lottery. The entire scheme wasthis, and at we~~wy 
his disposal; subject merely to a superintending vigilance Clark 
and control of municipal police, intended to protect the Corporation 
public from frauds and impositions in the conduct of the of 
Washinetor. 
lottery; but, by no means, to guaranty the payment of 
prizes, or, in other words, the solvency and punctuality of 
Gillespie. 4th. By another fact, that the plaintiff pur- 
chased his ticket of one James, the keeper of a misceila- 
neous lottery office in Richmond, for Gillespie, and having 
no sort of connexion with the corporation or its managers. 
nor with any lottery authorized by the one, and conducted 
by the other, but as a general vender of lottery tickets. 
who might, in the course of his trade, occasionally buy o: 
sell tickets in this as in other lotteries; and so the contrac! 
was solely between the plaintiff and James, who sold tiv 
ticket and received the price, not as the agent of the corpo- 
ration or its managers, but as the agent of Gillespie indivi- 
dually. The lottery ticket, on which the plaintiff founds his 
claim, imports, in termints, no contract whatever between 
the corporation and the possessor; nor any assurance or 
invitation to the ticket-buying public to trust to the corpo- 
rate funds or credit for the payment of “ such prize as may 
be drawn to its number ;” nor, indeed, the remotest allu- 
sion to any interest or concern of the corporation in the 
scheme. If any such contract, invitation, or allusion, be 
involved in the terms, it must be completely latent, and 
only to be developed by extrinsic facts and circumstances. 
All the facts and circumstances adduced to explain the 
relations and bearings of those terms, concur in fixing 
upon Gillespie the primary obligation to pay the prize, in 
virtue of his contract, express or implied, as the exhibiter 
and proprietor of the lottery, and vender of the ticket. 
Then, if there be any contract, express or implied, between 
the corporation, or the managers and vendee, to see to the 
payment of the prize, it must be as collateral guaranty for 
Gillespie. But no fact is deducible, from the evidence, 
which goes to fix either upon the managers, or, through their 
agency, upon the corporation, the relative duties and obli- 


vation of such collateral guaranty. 
Vor. XI. 7 
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As to the managers; if they be under any obligation 


was one of the official duties prescribed to them by the 
rms of their appeintment under the law from whieh 

» derive their authority, or because they voluntarily ag- 
umes iLu addction to the duties devolved on them vertute 


Phen ‘st. No such duty is imposed upon them by the 
wtumQyol then office and functions; 2d. If it be, it is not 
Th ne » of an absolute obligation or duty, that makes 
‘h@fA Whb'c. io all events, for any failure to fulfil its end and 
sige, pili of a relative duty, which, by the express terms of 
Yeetey that creates it, exacts of them nothing but “ that 
ae || diligently and impartially exercise and perform the 

sties and authority vested in them.” 3d. No breach of 

> doty, arising either from negligence or design, is im- 


puted to them ; but, on the contrary, by the plaintiff’s own 
showing, they exerted great care, zeal, and diligence, (if, 
indeed, they did not take upon themselves gratuitous labour 
and trouble,) in order to secure the rights and interests of 
adventurers in the lottery; all that is imputed to them is, 
the mere failure to accomplish the end and aim of their ex- 
ertions. 4th. But if the grossest breach of this duty, in 
act and intent, were imputed to them, they would be ame- 
nable for their official misdemeanour to the corporation 
only ; or,if atall responsible to third persons, it could not be 
as collateral guaranties of Gillespie’s contract, nor for any 
other duty ex contractu, but ex delicto, for consequential 
damage, unless in possession of the fund out of which the 
prizes should have been paid; and then they might have 
been liable, jointly or severally, according to the nature of 
their possession, to an action for money had and received 
for the use of the persons entitled to prizes. But this can- 
not be pretended in the present case. 5th. No voluntary 
assumption of any obligation upon themselves, beyond the 
limits of their prescribed authority and duties, can be pre- 
sumed; and any express contract, beyond those limits, is 
not pretended. 

As to the corporation; if there be any contract in 
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the case, it must impose an obligation, either primary and 
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absolute, to pay the prize, or secondary and contingent, as wen~ 


collateral guaranty for Gillespie. The plaintiff’s declara- 


tion lays a contract of the first description only, and ties Corporation 


him down to the proof of such a contract, made through 
the agency of these managers, and in no other form; while 


: his actual proof, and every circumstance in the case, ex’ ~ 
clude and repudiate it, by fixing upon Gillespie the primary .");,..-., 


\ 





and absolute obligation; and, indeed, equally exclude.and’ 


repudiate any contract of the second description. the. : 
managers held out any assurance or invitation to the ticket- © 


buying public, or otherwise contracted any obligatiogs,. ab- 
solute or contingent, to see to the payment of prizes, it must 


Washington. 


have been either virtute officti, as one of the specific duties . 


prescribed to them by the law of their appointment, or as 
one gratuitously undertaken by them, and not inherent to 
the nature of their office and functions; either way, it was 
an obligation contracted, proprio jure, and attaching respon- 
sibility to them personally and individually. 

Then, ist. For the due performance of the prescribed 
duties, inherent to the nature of their office, they are direct- 
ly responsible, on their bond, to the corporation, from which 
it is impossible to infer such an inversion in the order of re- 
sponsibility, as that the managers should have made that 
very corporation, to which they are themselves amenable, 
liable for their own transgressions of such duties. 2dly. If 
(as is quite clear from the plaintiff's own showing) no action 
lay against the managers, either because the seeing to the 
payment of prizes was no part of their prescribed duties, or 
because they “ diligently and impartially exercised and per- 
formed the duties and authority vested in them,”’ it follows, 
necessarily, that no action lies against the corporation. 
Though the converse of the proposition be utterly untena- 
ble, since they may have contracted an obligation either in- 
herent to the nature of their office, or voluntarily superin- 
duced, the violation of which was either an official misde- 
meanour, or a breach of contract; for neither of which 
could the corporation have been held anywise responsible. 
3dly. If the corporation were chargeable, under any circum- 
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stances, or in any form of action, for the misconduct of the 
managers, in the course of their official or ministerial duties, 
it could only be ex delicto, or quasi ex contractu, in an action 
for consequential damages, and not in «n action, like the 
present, purely ex contractu. 4thly. But no action could be 
conceived, to make the corporation responsible to third per- 
sons for a wrong done to itself; for a transgression by its 
own officers against its own authority, in the breach of a po- 
sitive duty to itself, voluntarily prescribed, in the exercise 
of its own legislative discretion, to its own officers, and en- 


. forced by adequate sanctions of its own institution. 5thly. 


Feb. 7th. 


Nature of the 
power vested 
in the corpora- 


tion. 


As an obligation not strictly imposed upon the managers, 
virtute offictt, it is impossible to contend that the corporation 
cay be responsible, in this or any other conceivable form of 
action, for that or any other act of its officers, without the 
prescribed limits and sphere of their duties and authority. 


Mr. Chief Justice Marsuanu delivered the opinion of 
the Court. 

This cause depends on the liability of the corporation to 
pay the ticket on which the suit was instituted. In consi- 
dering this question, that part of the charter which contains 
a grant of power on the subject of lotteries, the ordinances 
of the corporate body in execution of the power, and the 
proceedings of its agents, must be reviewed. 

The charter enacts, ‘that the corporation shall have full 
power and authority” “ to authorize the drawing of lotteries, 
for effecting any important improvement in the city, which 
the ordinary funds or revenue thereof will not accomplish ; 
provided, that the amount to be raised in each year shall 
not exceed the sum of 10,000 dollars. And provided also, 
that the object for which the money is intended to be raised, 
shall be first submitted to the President of the United States, 
and shall be approved of by him.” 

Some doubt has been expressed whether this power is to - 
be exercised by drawing the lottery, on account and at the 
risk of the corporation, or by selling the privilege to indi- 
viduals, and authorizing them to draw it on their own ac- 
count. ‘This doubt is founded on the word “ authorize.” 
Congress, we are told, has not granted the power to draw lot- 
‘teries, but to “authorize” their being drawn. 
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We cannot admit the. correctness of this criticism. We 
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do not admit the justice of that construction, which denies to wemvrey 


the corporation the power of causing the lottery to be drawn 


Clark 


on its own account. A corporation aggregate can legislate Corporation. 


within its prescribed limits, but can carry its laws into exe- 
cution only by its agents. Any legislative act directing a 
lottery to ‘be drawn, is literally an act * to authorize the 
drawing of lotteries.” 

The object for which the lottery may be authorized, is 
‘any important improvement in the city.” Its produce is 
to come in aid of the ordinary funds or revenue thereof; and 
‘‘ the amount to be raised in each year shall not exceed the 
sum of 10,000 dollars.”?> The language of the charter is 
not that the sum to be brought into the treasury of the city 
shall not exceed the sum of 10,000 dollars, but that “ the 
amount to be raised shall not exceed that sum.” This lan- 
guage, it is admitted, comprehends the net proceeds of the 
lottery, but it comprehends all those net proceeds, and does 
not allow a partition of profit, so as to retain 10,000 dollars 
for the treasury, and reserve a residue for others. The sin- 
gle object, for which the lottery can be drawn, is “ any im- 
portant improvement in the city,’ not the emolument of in- 
dividuals. The motive with Congress for this restriction on 
the amount is, not to limit the sum to come into the city 
treasury, but to limit the extent of gaming, which the cor- 
poration may authorize. Congress must have perceived, 
that to bring 10,000 dollars into the treasury, either “ the 
amount raised must exceed that sum,” or the lottery must be 
drawn on account of the city; for no man will purchase a 

lottery from which he can make nothing. 

The counsel of the plaintiff in error have remarked, and 
the remark is certainly entitled to attention, that, in descri- 
bing the power, Congress has used no words indicating the 
idea, that the corporation might grant or sell lotteries. ‘To 
authorize the drawing of lotteries,” is, as has been said, an 
appropriate term for a corporate act, instituting a lottery for 
the benefit of the city; but if the granting a lottery to others, 
or a sale of the privilege to others, had been in the mind of 
Congress, it is to be presumed that some words would have 

been used, indicating the idea. wanes 


» 


Washington. 
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There is great weight, too, in the argument, that it is, 
trust, and an important trust, confided to the corporation it. 
self, for the purpose of “ effecting important improvements 
in the city,” and ought, therefore, to be executed under the 
immediate authority and inspection of the corporation. It 
is reasonable to suppose that Congress, when granting a 
power to authorize gaming, would feel some solicitude re- 
specting the fairness with which the power should be used; 
and would take as many precautions against its abuse, as was 
compatible with its beneficial exercise. Accordingly, we 
find a limitation on the amount to be raised, and on the ob- 
ject for which the lottery may be authorized. It is to be for 
“ any important improvement in the city, which the ordinary 
funds or revenue thereof will not accomplish ;”’ and is sub- 
jected to the judgment of the President of the United States. 
The power thus cautiously granted, is deposited with the 
corporation itself, without an indication that it is assignable: 
It is tobe exercised, like other corporate powers, by the agents 
of the corporation, under its control. While it remains where 
Congress has placed it, the character of the corporation af- 
fords some security against its abuse ; some security that 
no other mischief will result from it, than is inseparable 
from the thing itself. But if the management, control, and 
responsibility, may be transferred to any adventurer who 
will purchase, all the security for fairness, which is furnished 
by character and responsibility, is lost. 

We think, then, that the most obvious, if not the exclusive 
construction of the charter, is, that the lotteries to be autho- 
rized by the corporation, are to be drawn under its super- 
intendence and on its own account. 

We will next advert to the measures which have been 
adopted for carrying this power into execution. 

Ten successive resolutions were passed, the first ap- 
proved on the 23d of November, 1812, and the last on the 
2tst of May, 1821, each of them for raising the sum of 
10,000 dollars, by lottery, for particular improvements men- 
tioned in the resolution. 

The ordinance of the 24th of July, 1815, which was 
passed for carrying the three first of these resolutions into 
effect, contemplates and authorizes lotteries to be drawn 
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entirely under the management, for the benefit, and.on the 4g97, 
responsibility of the corporation. Seven managers are ap ae 
poiated by the ordinance,and they, or a majority, are autho- “tan 
rized to employ agents, fill up vacancies in their own body, Corporation 
and to do every act which may be necessary for carrying its 
provisions into effect. Weare 
The ordinance passed on the 17th of November, 1818, 
forcarrying the 4th, 5th, 6th and 7th resolutions into effect, 
authorizes the mayor to appoint seven managers, whose duty 
it was to agree on ascheme, to sell the said lottery, or dis- 
pose of the tickets to the best advantage. A proviso is in- 
serted, that, should the lottery be sold, the purchasers may 
make the scheme ; but the ordinaace enacts generally, (and 
the enactment makes no distinction between a sale of the 
lottery itself, and a disposition of the tickets,) that it shall 
be the duty of the managers to attend diligently to the draw- ¢ 
ing of the lottery, and to pay the fortunate adventurers for 
prizes drawn by them. The ordinance, however, adds the 
farther duty of paying over the balance, after deducting all 
necessary expenses, into the city treasury. From this.it has 
been inferred, that these provisions are made for the con- 
tingency that the tickets should be disposed of for the be- 
nefit of the city, and are entirely inapplicable to the con- 
tingency of an eutire sale. Certainly, in the event of an 
entire sale, the balance, after deducting all necessary ex- 
penses, would not be payable into the treasury, unless we 
suppose it to mean the balance of the sunt for which the 
lottery might be sold. But this is the only part of the 
clause which is inapplicable to a lottery sold out and drawn 
for the benefit of the purchaser. 
In October, 1819, the managers appointed under the act 
of 1815, were empowered to sell and dispose of the lotte- 
ries to which that act refers, or so much thereof as yet re- 
mains to be drawn, in such classes, and on such terms and 
conditions, as shall appear to them right and expedient. 
The duty of the managers to superintend the drawing, and 
to pay the prizes, is not changed by this act, unless the mere 
power to sell implies such change. 
The managers sold to David Gillespie, of New. Kouk; in 
pursuance of the acts of 1815 and 1819, a lottery denomi« 
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nated the 5th class of the Grand National Lottery, forthe 
sum of 10,000 dollars, to be paid before the commencement 
of the drawing the said lottery or class; and articles of 
agreement, in pursuance thereof, were executed on the 14th 
day of May, 1821. The ticket held by the plaintiff is in . 


* this class. 


On the 22d of the same month, an ordinance was passed, 
authorizing the managers to appoint a president, whose duty 
it should be, in addition to the duties imposed by the acts of 
1815 and 1819, to sign all contracts, with the concurrence 
of a majority of the said managers, and to sign all the lot. 
tery tickets in every scheme or schemes sold by them. 

This ordinance recognises the duties prescribed by the 
the acts of 1815 and 1819. Its 2d section allows each of 
the managers of the city lotteries 3 dollars for each dayshe 
has been or shall be employed; and the 7th section enacts 
that this compensation, “ except for the class now con- 
tracted for,” shall be provided for and paid out of the pro- 
ceeds of lotteries hereafter contracted for. 

This act is understood to recognise it as a part of the 
duty of the managers, to continue their superintendence of 
the drawing of the very class which had been sold, and 
which comprehended the ticket that drew the pene for 
which this suit is brought. 

The defendant has excepted to the admissibility, as well 
as sufficiency of the testimony offered by the plaintiff in the 
Circuit Court, and the objection is made in general terms. 
We presume, however, that it cannot apply to the charter, 
or to the resolutions and ordinances of the corporation. 
Nor do we suppose that any exception was intended to be 
made to the testimony which establishes the ownership of 
the tickets, or to the admissibility of the deposition of Mr. 
Webb. | The first document.on which a question can arise, 
is the ticket itself. Is this admissible in a suit against the 
corporation. 

In considering this question, we must inquire into the con- 
nexion between the ostensible managers and the corpore- 
tion. 

The persons who were held out as managers to superin- 
tend the drawing of the lottery comprehending this ticket, 
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were, with one exception, the same persons who were ap- 


pointed in the ordinance of 1815, as managers for the lotte- we\~~e 


ries established by that act. The name of R. C. Weightman, 


is substituted for that of S. N. Smallwood. No other change Corporation 


appears. It is in proof that S. N. Smallwood was elected 
mayor ; and, as the managers have, by the ordinance, a right 
to fill up vacancies in their own body, their acting uniformly 
with R. C. Weightman, is a proof that they had chosen him 
to fill the vacancy made by Mr. Smallwood. ’ 

But it is contended that this lottery was drawn under the 
actof 1818, and there is no proof that the individuals who 
appeared and acted as managers, had any authority under 
that act. 

There is undoubtedly some confusion in this part of the 
case, and there is not much difficulty in ascribing it to its 
real cause. ‘The mayor was authorized by the ordinance 
of 1818, to appoint managers to carry that act into execu- 
tion, and the probability is, that he appointed the persons 
who were in office under the appointment of the corpora- 
tion.. The fitness of this proceeding renders it probable ; 
and the subsequent proceedings of the corporation itself, 
turn this probability almost into certainty. In a case 
where written evidence of appointment is not in the power 
of the plaintiff, if indeed it exists, circumstances must be 
relied on to prove the fact, should it be deemed necessary. 

The act of 1821 takes no notice of any appointment 
under the act of 1818, and makes it the duty of the mana- 
gers, created under the act of 1815, to elect a president to 
sign all contracts, “and to sign all the lottery tickets, in 
every scheme or schemes sold by the said managers.”? Class 
No. 5, was then sold by these managers. Lotteries, under 
seven resolutions, to raise the sum of 70,000 dollars, were 
either sold, or for sale, either in mass or in detail, under the 
acts of 1815, 1818,and 1819. The language of this ordi- 
nance appears to extend to them all; and if it does, certainly 
admits the authority of the managers appointed under the 
act of 1815, to extend to all. ‘The 7th section of the act 
of 1821, which provides the fand for their compensation, 
expressly excepts “the class now contracted for.” The 
contract for the 5th class was executed a few days before 
Vor. XII 8 
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the passage of this ordinance, and it is difficult to resist the 
conviction that the allusion is to this contract. These pro- 
visions in the ordinance of 1821 go far to establish the au- 
thority of these managers in this very case. The receipt of 
the purchase money under this very contract, is also a strong 
circumstance in support of the authority of those who made 
it. But we think the corporation has waived all exception 
to the authority of the managers, by producing and relying 
on their contract for the sale of this very lottery. That 
body defends. itself from the claim of the plaintiff, by al- 
leging that their managers sold this lottery. Their attorney 
produces the contract in Court, and insists that it exempts 
his clients from all liability. Can heir the same cause deny 
the authority of those who made it? We think the con- 
nexion between the managers and the cerporation is esta- 
blished beyond controversy. 

If the persons who made this contract, are. the persons 
appointed under the authority of the corporation, as. mana- 
gers for class No. 5, no doubt exists whether the ticket has 
emanated from them. The ordinance of the 21st of May, 
1821, authorizes them to appoint a president from their own 
body, whose duty it shall be ‘“ to. sign all the lottery tickets 
in, every scheme or schemes sold by the said managers.” 
The scheme for the 5th class was annexed to the agreement 
between Gillespie and the managers, and has been produced 
in, Court with it. Mr. Webb proves that the ticket 2929, on 
which this suit was brought, was signed by T. H. Gillis, 
whese name is, subscribed to it; and that T. H. Gillis was 
at that time president of the board of managers. 

It is then satisfactorily proved that the ticket was issued 
and sold under the authority of the corporation, and was 
consequently admissible in a suit brought against that body. 
The remaining inquiry is, does it bind the defendants to. pay 
the prize it has drawn in the lottery ? 

Had*the managers, instead of selling the whole scheme 
in mass, sold the tickets in the usual manner, and received 
the purchase money of the several tickets, instead of a sum 
in gross, for the use of the city, this question. could not have 
arisen. No person would have denied the liability of the 
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corporation. The sole inquiry then is, whether the agree-' 197, 
ment of the 14thof May, 1621, has dischasged this liability. wen 
If the exposition of the charter in the early part of this “Clark 
opinion be correct, this question is answered. If the cor- Corporation 


Wasbingten. 


porate body was not empowered to vest in an individual the 
independent right of drawing lotteries for himself, and on 
his own responsibility, uncontrolled by the city government, 
then the agreement with Gillespie can operate only as a sale 
of the profits for a given sum, leaving the responsibility of 
the corporation as if that agreement had never been made. 
The contract would be between the corporation and the 
ticket purchaser ; and, although the price of the ticket was 
paid to Gillespie, yet the corporation had consented that he 
should receive it for the purpose of performing their engage- 
ments to such ticket holders as should draw prizes, and had 
consented to receive from him 10,000 dollars, as full ¢om- 
pensation for that portion of it which would remain after sa- 
tisfying those engagements. 

If the charter did grant the power to the corporation 
which is now claimed, the whole transaction must be consi- 
dered, in order to determine its actual character. We must 
inquire whether the corporation has so acted as to devest 
itself entirely of all connexion with, control over, and res- 
ponsibility for, this lottery, and substituted the purchaser in 
their place. 

In its origin, the lottery was a city lottery. It was to be 
managed by persons appointed by the city, drawn under 
their superintendence, and, so far as the pablic was in- 
formed, for the benefit, and on the responsibility of the city. 
Tickets were prepared under the authority of the corpora- 
tion, bearing on their face the city improvements for which 
the lottery was to be drawn, the names of the managers ap- 
pointed by the city, and the words “ national lottery,” and 
“‘ by authority of Congress.” Before these tickets were 
disposed of in the usual way, the managers entered into an 
agreement with David Gillespie, to sell him a lottery deno- 
minated the fifth class of the Grand National Lottery, to be 
drawn according to the scheme annexed, at the costs of the 
said Gillespie, except the expétise of drawing the same. 
The stipulations of this contract show that it was not in- 
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tended to dissolve the connexion between the city and the 
lottery, and to give the absolute property in it, and control 
over it, to Gillespie; nor to exhibit him to the world as its 
owner, with whom alone the purchasers of tickets: were 
to contract, and to whom the fortunate adventurers were to 
look for the payment of their prizes. He engages to draw 
the lottery in the city of Washington, in the presence of the 
managers; to finish the drawing within two years from the 
date of the contract; to pay all the prizes within sixty days 
from its completion; to provide two clerks to assist at the 
drawing; and to execute, within thirty days, and before 
the drawing should commence, a bond to the managers, with 
such security as they should approve, in the penal sum of 
35,000 dollars, conditioned for the faithful drawing of the 
lottery, according to the scheme, for the punctual payment 
of the prizes, and for conducting the lottery fairly and ho- 
nestly, according to the scheme, and according to the true 
intent and meaning of the acts of the aldermen and board 
of common council. 

A bond was executed in pursuance of this agreement. 

These provisions are in the spirit of a contract made to 
secure the city from the hazard of a continuing responsibi- 
lity; a responsibility whi.h they were induced to continue 
by the consideration of tue 10,000 dollars paid by Gillespie. 
Why else stipulate that the lottery should be drawn in the 
city? Why that it should be completed within a limited 
time, and drawnin the presence of the managers appointed 
by the corporation? Why that the prizes should be paid? 
and why take a bond to the managers, conditioned, among 
other things, for their payment? Had the corporation felt 
no farther interest in the lottery, the purchaser might have 
been permitted to exercise his own discretion with the arti- 
cle he had purchased, and to appear to the world as its 
owner. But the nature of the case justifies the opinion 
that such a sale could not have been made. No. purchaser 
could have been found who would have given 10,000 dol- 
lars for the privilege of drawing a lottery on his own ac- 
count and responsibility, having no connexion with the city. 
The probability is strong, that the aspect which the lottery 
still continued to bear was a necessary part of the contract, 
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without which it would never have been made, and that 
these precautions were used to diminish the hazard of a re- 
sponsibility which was unavoidably continued. We find 
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the appearance of this responsibility carefully preserved Corporation 


by the corporation itself, and by its managers. In the ordi- 
nance of the 22d of May, 1821, it is enacted, that the tickets 
shall be signed by the president of their board of managers, 
and that their managers shall receive a daily allowance for 
attending the drawing of the lottery. The tickets were 
signed in conformity with this ordinance. 

The manner in which the lottery was advertised, confirms 
the opinion that the contract of sale was made with a view 
to the continuing the responsibility of the city. Exception 
is taken to the admission of these advertisements, and we 
will not affirm that their appearance in the city papers, one 
of which was published by a member of the corporate 
body, is evidence that the publication was made by authority 
of the managers; but the advertisements prove the fact that 
the lottery was ushered to the world in the form and charac- 
ter which those advertisements represent. It is proved 
that they were published in two papers in the city, 
in the National Intelligencer from the 18th of May, 1821, 
and in the Washington City Gazette from the 17th of 
July, 1821, until the completion of the lottery. These ad- 
vertisements exhibited the scheme which was agreed on be- 
tween the managers and Gillespie, which was annexed to 
their contract ; gives notice of the time when the drawing 
would take place ; of the number of days to be employed 
in the drawings, and that they would be completed as soon 
as possible, under the superintendence of the managers. 
To this advertisement the names of the managers are an- 
nexed. The lottery is drawn in pursuance of it, and the 
managers superintend the drawing. In its progress, a post- 
ponement takes place. An advertisement purporting to 
be signed by three of the managers appears, giving notice 
_of this postponement, and of its cause. Another advertise- 
ment soon follows, purporting to be signed by the president, 
by order of the board, giving notice when the drawing 
would recommence. It does recommence under the super- 
intendence of the managers. 
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It is not, we think, within the compass of human credu- 


\wr\—= lity, to believe that the managers did not see these adver. 


tisements, or did not believe that they would be received 


pe. aS by the public as being accredited by their names. Not to 


contradict them was to sanction them. To appear in put. 

“suance of them, and superintend the drawings of which 
they had given notice, was to adopt them. It is not to be 
believed that this concurrence of circumstances, all tending 
to assure the public that these advertisements were publish. 
ed by authority of the managers, could have been produced 
by accident. To sit daily superintending the drawing of a 
lottery, in pursuance of notice published every day ‘under 
their names; verifies that publication, and must be consider- 
ed as a ratification of it. 

The proceedings which took place between the mana- 
gers and Gillespie, after the contract, still farther corrobo- 
rates the opinion that this continuing responsibility of the 
corporation which was held out to the public, was not a 
fraudulent representation for the purpose of enabling Gilles- 
pie to sell the tickets, but a representation of the fact as 
then understood. 

It appears, from ti.. deposition of Mr. Webb, that all the 
tickets, amounting to 50,000, were put into the possession 
of Gillespie; but these tickets were not vendible until 
signed by the president of the board of managers. Those 
unsigned could no more be used by him than if they had 
not been in his possession. As soon as the scheme was 
agreed on, three or four thousand tickets were signed, and 
afterwards tickets were occasionally signed, so as to make 
the additional number of 17,208. Why were these tickets 
thus withheld from him, if he had become the absolute and 
unconditional proprietor of them? The conduct of the 
managers, as disclosed in the subsequent part of Webb’s de- 
position, will inform us. He says, that some time after the 
drawing of the lottery commenced, the president of the 
managers refused to sign tickets, unless an equivalent in 
prize tickets, either paid and taken in by Gillespie, or 
drawn on hand, or the notes of individuals which Gillespie 
had taken, payable to himself, for tickets sold, were depo- 

sited with them: and, accordingly, when the witness, as the 
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clerk and agent of Gillespie, presented tickets to be signed, 1g97, 
he was obliged, at the same time, to deposit’ such prize wee 
tickets or promissory notes; and, on some occasions, when 

tickets were called for, and wanted, the managers have re- Corporation 
fused to sign the same for want of such equivalent ; that the 
amount of such prize tickets so deposited with the mana- 
gers was about the sum of 141,779 dollars; that the mana- 
gers on such occasions objected to trusting Gillespie with 
the disposal of tickets much beyond the penalty of his 
bond, and the witness understood, from the conversations 
and transactions between the parties at the time, that this 
precaution arose from doubts which had beem circulated 
respecting Gillespie’s solvency. The whole number of 
tickets actually signed was 39,960. This conduct of the 
managers is explained by the supposition that they consi- 
dered the city as still responsible for prizes, but is irrecon- 
cilable with the idea of an entire transfer of responsibility 
to Gillespie. Such entire transfer would have entitled him 
to the free use of all the tickets. ‘That the parties who | 
made the contract so understood it, would go far in its con- 
struction, were it even in the power of the corporation to 
transfer its responsibility. 

We, think then, that the contract of May, 1821, can be 
considered, only as a sale of the profits of the lottery, and 
could not, under all the circumstances of the case, affect the 
responsibility of the corporation. The ticket was in fact 
what it purports. on its face to be, a ticket in the National 
Lottery, by authority of Congress, sold under the direction 
of the corporation, and signed by the person who. was au- 
thorized by an act of the corporate body to sign it. It as- 
serts that it shall entitle the possessor to-such prize as. may 
be drawn to its number; and this is, we think, in such a case, 
the promise of the corporation, made by its authorized agent, 
to pay such prize. 

The judgment of the Circuit Court, then, on the verdict 
found im the cause, and on the case agreed, to whieh that 
verdict refers, ought to have been for the plaintiff The 
judgment is‘ to be reversed, and the cause remanded to the 
Circuit Court, witl directions. to. enter judgment for the 
plamtiff 


Washington. 
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CASES IN THE SUPREME COURT 


[Corrorarions.] 


HE Presipent, Directors and Company or THE Bank 
or THE Unitep Startss, against Danprivce and Others, 


In a suit brought by the President, Directors and Company of the 
Bank of the United States, upon a bond given to the bank to se- 
cure the faithful performance of the official duties of one of its 
cashiers, evidence of the execution of the bond, and of its ap- 
proval by the board of directors, (according to the rules and regu- 
lations contained in the charter of the bank,) is admissible, not- 
withstanding there was no record of such approval ; and the plain- 
tiff may prove the fact of such approval by the board, by presump- 
tive evidence, in the same manner as such fact might be proved in 
the case of private persons, not acting as a corporation, or as the 
agents of a corporation. 

Where, in such a case, the cashier is duly appointed, and permitted 
to act in his office, for a long time, under the sanction of the di- 
rectors, it is not necessary that his official bond should be accepted 
by the board of directors as satisfactory, according to the terms of 
the charter, in order to enable him to enter legally on the duties of 
his office, or to make his sureties responsible for the non-perform- 
ance of those duties. The charter and the by-laws are to be con- 
sidered, in this respect, as direetory to the board, and not as condi- 
tions precedent. 


Feb. Lg and THIS cause was very elaborately argued by the Attorney 


Feb. 28th. 





General and Mr. Webster, for the plaintiffs, and by Mr. Taze- 
well, for the defendants. But as the arguments are very fully. 
stated, and the authorities cited and commented on, in the 
opinions of the learned judges, it has not been thought ne- 
cessary to insert them. 


Mr. Justice Stony delivered the opinion of the Court: 

This is a writ of error to the Circuit Court for the Dis- 
trict of Virginia. The original action was debt on a bond, 
purporting to be signed by Dandridge, as principal, and 
Carter B. Page, Wilson Allen, James Brown, 'Jr., Thomas 
Taylor, Harry Heth, and Andrew Stevenson, as his sureties, 
and was brought jointly against all the parties. The condi- 
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tion of the bond, after reciting that Dandridge had been ap- —, 997, 
pointed cashier of the office of discount and deposit of the wy—wy 
Bank of the United States at Richmond, Virginia, was, that Bank of the 
if he should well, and truly, and faithfully discharge the du- vw: 

; ties and trust reposed in him as cashier of the said office, Dandridge. 
then the obligation to be void, otherwise to remain in full 

force and virtue. The declaration set forth the condition, 


: and assigned various breaches. Dandridge’ made no de- 
, fence; and the suit was abated as to Heth by his death. 
8 The other defendants severed in their pleas. It is not 
- thought necessary to state the pleadings at large ; it is suffi- 


cient to state, that Stevenson and Allen pleaded, among 
" other pleas, non est factum generally, and also special pleas 
: of non est factum, on which issues were joined 5 and that 
: all the defendants in various forms pleaded, that the instru- 
- ment was not the deed of Stevenson; and further pleaded, 
that the bond had never been approved, according to the 
l provisions of the 30th article of the rules and regulations 
. of the bank. Issues were also taken on these pleas ; and the 
‘ cause came on for trial upon all the issues of fact. 
¢ At the trial, evidence was offered for the purpose of es- 
: tablishing the due execution of the bond by the defendants, 
. and particularly by Stevenson and Allen, and its approval 
: by the plaintiffs. The evidence was objected to on behalf 
of the defendants, as not sufficient to be left to the jury, to 
infer a delivery of the bond, and the acceptance and appro- 
val thereof by tle directors of the bank, according to the 
provisions of their charter ; and the objection was sustained, 
the Court being of opinion, that although the scroll affixed 
by Allen to his name, is in Virginia equivalent toa seal of 
wax, and although proof of the handwriting of Stevenson, 
and the bond. being in ‘possession of the plaintiffs, and put 
in suit by them, and the introduction of Dandridge into the | 
office of cashier, and his continuing to act in that office, 
would, in general, be prima facie evidence, to be submitted 
to the jury, as proof that the bond was fully executed and 
accepted ; yet it was not evidence of that fact, or of the ob- 
ligation of the bond in this case; because, under the act of 
Congress, incorporating the Bauk of the United States, the 
bond ought to be satisfactory to the board of directors, before 
Vor. XII. 9 
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the cashier can legally enter on the duties of. his office, and 
consequently before his sureties can be responsible for his non- 
performance of those duties; and that the evidence in this 
case did not prove such acceptance and approbation of the 
bond, as is required by law for its completion.- This opi- 
nion constitutes the subject matter of the first bill of excep- 
tions. 

Farther evidence was then offered by the plaintiffs for the 
same purpose, the particulars of which are not now neces- 
sary to be enumerated; to which the defendants took va- 
rious objections, and contended, among other things, that 
the whole of the evidence, if legal, was not sufficient to go 
to the jury, upon which to infer the delivery of the paper 
as the act and deed of the defendants, and its acceptance 
and approbation by the directors of the bank, pursuant to 
their charter; which objection was sustained ; and the Court 
excluded the whole, and every part of the said evidence 
from the jury, being of opinion that the board of directors 
keep a record of their proceedings, which record, or a copy 
of it, showing the assent of the directors to this bond, was 
necessary to show that such assent was given; and if such 
assent had not been entered on the record of the proceedings 
of the said directors, the bond was ineffectual, and no claim 
in favour of the plaintiffs could be founded thereon against 
the defendants in these issues. This opinion of the Court 
constitutes the subject matter of the second bill of excep- 
tions. ' . 

It has become the duty of this Court, upon the pre- 
sent writ of error, to decide whether these opinions of the 
Circuit Court, or either of them, can be maintained in point 
of law. 

It is material to state, that the rejection of the evidence 
did not proceed upon the ground that it was of a secondary 
nature, leaving behind, in the possession of the plaintiffs, 
evidence of a higher and more satisfactory nature. On the 
contrary, the whole structure of the case shows, that there 
was in the understanding of both the parties, no record ever 
made of the approval or acceptance of the bond in ques- 
tion; and the principal controversy was, whether it could 
be established by any evidence short of such record proof. 
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67 
The propositions maintained by the Circuit Court were 1897, 
in substance these. First, that the cashier could not le- wee 
gally enter upon the duties of his office, or make his sureties aa of aa 
responsible for his non-performance of those duties, before 
his official bond was accepted as satisfactory by the board 
of directors, according to the terms of the charter. Se- 
condly, that such acceptance could be established only by 
proof drawn from the records of the board of directors ; 
and if no record had been kept of such assent and accep- 
tance, the bond was ineffectual, and no secondary evidence 

could be admitted to establish the fact. 
The last proposition will be first considered. The cor- Distinction as 
- ae to proof of the 
rectness of it in a great measure depends upon the sound- acts of corpo- 
ness of the distinction taken between the acts of private Diivate = 
persons and the acts of corporations. It is admitted in the sons. 
opinion of the Circuit Court, that the evidence offered 
would, in common cases between private persons, have been 
prima facie evidence, to be submitted to the jury, as proof 
that the bond was fully executed and accepted. But it is 
supposed that a different rule prevails in cases of corpora- 
tions ; that their acts must be established by positive record 
proofs; and that no presumptions can be made in their fa- 
vour, of corporate assent or adoption, from other circum; 
stances, though in respect to individuals the same circum- 
stances would be decisive. The doctrine, then, is main- 
tained from the nature of corporations, as distinguished 
from natural persons ; and from the supposed incapacity of 
the former to do any act not evidenced by writing; and if 
done, to prove it, except by writing. 
Little light can be thrown on this subject by considera- Proof of the 
° , a0 acts of aggre- 
tions drawn from corporations existing by the common law, gate corpera- 
or dependent upon prescription. To corporations, how- U0". #1, ine 
ever erected, there are said to be certain incidents attached, 
without any express words or authority for this purpose; 
such as the power to plead and be impleaded, to purchase 
and alien, to make a common seal, and to pass by-laws.* 
In ancient times it was held, that corporations aggregate 
could do nothing but by deed under their common seal. 
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But this principle must always have been understood with 


\ar\-~m ~=many qualifications; and seems inapplicable to acts and 
_ : the votes passed by such corporations at corporate meetings, 


Vv. 
Dandridge. 


Of corpora- 
tions created 
by statute. 





It was probably in its origin applied to aggregate corpora- 
tions at the common law, and limited to such solemn pro- 
ceedings as were usually evidenced under seal, and to be 
done by those persons who had the custody of the common 
seal, and had authority to bind the corporation thereby, as 
their permanent official agents. Be this as it may, the rule 
has been broken in upon in a vast variety of cases, in mo- 
dern times, and cannot now, as a general proposition, be 
supported. Mr. Justice Bayley, in Harper v. Charlesworth, 
(4 Barnw. & Cresw. 575.) said, “ A corporation can only 
grant by deed; yet there are many things which a corpora- 
tion has power to do otherwise than by deed. Jt may ap- 
point a bailiff, and do other acts of a like nature.” And it 
is now firmly established, both in England and America, 
that a corporation may be bound by a promise, express or 
implied, resulting from the acts of its authorized agent, al- 
though such authority be only by virtue of a corporate vote, 
unaccompanied with the corperate seal. 

But whatever may be the implied powers of aggregate 
corporations by the common law, and the modes by which 
those powers are to be carried into operation, corporations 
created by statute must depend, both for their powers, and 
the mode of exercising them, upon the true construction of 
the statute itself. The doctrine of this Court, in Head v. 
The Providence Insurance Company, (2 Cranch. 127.) on this 
subject, is believed to be entirely correct. It was there 
said by the Chief Justice, in delivering the opinion of the 
Court, that “ without ascribing to this body, which in its 
corporate capacity is the mere creature of the act to which 
it owes its existence, all the qualities and disabilities annexed 
by the common law to ancient institutions of this sort, it 
may correctly be said to be precisely what the incorporating 
act has made it; to derive all its powers from that act, and 
to be capable of exerting its faculties only in the manner 
which that act authorizes.” In that case, the act of incor- 
poration prescribed the mode in which contracts should be 
made, in order to bind the corporation, which was not com- 
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plied with; and the Court held, that there was no binding 
contract, for the corporation could only act in the manner 


prescribed by law; and when their agents do not clothe ae 


their proceedings with those solemnities which are required 
by the incorporating act to bind the company, they cannot 
be deemed as more than proposals or preparatory negotia- 
tions. We do not perceive any thing in this doctrine which 
fairly admits of controversy. But this case has been pressed 
upon us, at the present argument, as justifying to its full ex- 
tent the reasoning of the defendants on the present occa- 
sion. The question there was not, whether every corporate 
act must be evidenced by writing; but whether certain acts, 
which by law were to bind only when done and verified in a 
particular manner, ought to bind, although those forms were 
not adopted. 

We do not admit, as a general proposition, that the acts 
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How far the 


law requires 


of a corporation, although in all other respects rightly the acts of cor- 


transacted, are invalid, merely from the omission to have 
them reduced to writing, uniess the statute creating it 
makes such writing indispensable as evidence, or to give 
them an obligatory force. If the statute imposes such a 
restriction, it must be obeyed ; if it does not, then it remains 
for those who assert the doctrine to establish it by the prin- 
ciples of the common law, and by decisive authorities. 
None such have, in our judgment, been produced. 

By the general rules of evidence, presumptions are con- 


porations to 


be in writing. 


Rules of evi- 
dence as 10 


tinually made in cases of private persons of acts even of presumptions 


the most selemn nature, when those acts are the natural re- 
sult or necessary accompaniment of other circumstances. 
In aid of this salutary principle, the law itself, for the pur- 
pose of strengthening the infirmity of evidence, and up- 
holding transactions intimately connected with the public 
peace, and the security of private property, indulges its own 
presumptions. It presumes that every man, in his private 
and official character, does his duty, until the contrary is 
proved ;* it will presume that all things are rightly done, 
unless the circumstances of the case overturn this presump- 


a See Rex v. Hawkins, 10 East’s Rep. 211. Powell vy. Milbourne, 
3 Wilson, 355. Hartwell v. Root, 19 Johns. Rep. $45. 


in the case of 
private indivi- 
duals. 
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tion, according to the maxim, omnia presumuntur rite et so- 
rv lemnilur esse acta, donec probetur in contrarium. Thusyit 


will presume that a man acting in a public office has been 
rightly appointed ; that entries found in public books have 
been made by the proper officer; that, upon proof of title, 
matters collateral to that title shall be deemed to have been 
done ; as, for instance, if a grant or feoffment has been de- 
clared on, attornment will be intended, and that deeds and 
grants have been accepted, which are manifestly for the be- 
nefit of the party. The books on evidence abound with 
instances of this kind, and many of them will be found 
collected in Mr. Starkie’s late valuable Treatise on Evi- 
dence. (3 Starkie’s Evid. part iv. 1234. 1241. 1248. and 
note 1250, &c.) 

The same presumptions are, we think, applicable to cor- 
porations. Persons acting publicly as officers of the corpo- 
ration, are to be presumed rightfully in office ; acts done by 
the corporation, which presuppose the existence of other 
acts to make them legally operative, are presumptive proofs 
of the latter. Grants and proceedings beneficial to the 
corporation are presumed to be accepted; and slight acts 
on their part, which can be reasonably accounted for only 
upon the supposition of such acceptance, are admitted as 
presumptions of the fact. If officers of the corporation 
openly exercise a power which presupposes a delegated 
authority for the purpose, and other corporate acts show 
that the corporation must have contemplated the legal exis- 
tence of such authority, the acts of such officers will be 
deemed rightful, and the delegated authority will be pre- 
sumed. If a person acts notoriously as cashier of a bank, 
and is recognised by the directors, or by the corporation, as 
an existing officer, a regular appoimtment will be presumed; 
and his acts, as cashier, will bind the corporation, although 
no written proof is or can be adduced of his appointment. 
In short, we think, that the acts of artificial persons afford 
the same presumptions as the acts of natural persons. 
Each affords presumptions, from acts done, of what must 
have preceded them, as matters of right, or matters of 
duty. 
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it may not be without use to advert to a few cases where 4997. 
corporate acts have been the subject of presumptions. In weyw, 
the first place, we may advert to the known fact, that a —_—- the 
charter may be presumed to have been given to persons jy. 
who have long acted as a corporation, and assumed the ex- Dandridge. 
ercise of the powers of a corporate body, whether of an Gases where 
ordinary or extraordinary nature. This is the case in os acts 

ave been the 


respect to all corporations existing by presumption. Yet subject of pre- 
the very case supposes that no written proof can be ad- "Pt" 


duced of a charter, or of a vote of the corporators to ac- 


cept the charter. Yet, both a charter and acceptance are 

vital to the existence of the corporation. ‘They are, how- 

ever, presumed, not merely from the lapse of time, but 

from the continued exercise of corporate powers, which 

presuppose their existence. So, in relation to the question 

of acceptance of a particular charter by an existing corpora- 

tion, or by corporators already in the exercise of corporate 
functions, the acts of the corporate officers are admissible 
evidence from which the fact of acceptance may be inferred. 
it is not indispensable to show a written instrument or vote 
of acceptance on the corporation books. It may be infer- 

red from other facts which demonstrate that it must have 
been accepted. Upon this point it is not necessary to do 
more than to refer to the general course of reasoning 
in The King v. Amery, (1 Term Rep. 595. S. C. 2 
Term Rep. 515.) as applied to the circumstances of that 
case.* In Wood v. Tate, (5 Bos. & Pull. 246.) which was 
replevin upon a distress made by the bailiff of the borough 
of Morpeth, for rent, it appeared in evidence that the te- 
nant went into possession under a lease void for not being 
executed under the corporate seal, even if made by proper 
officers ; yet the Court held, that though the lease was void, 
the tenant was to be deemed tenant from year to year under 
the corporation, and his payment of rent from time to time 
to the officers of the corporation, (though not proved to be 
by virtue of any written authority,) was sufficient proof of 
tenancy under the corporation, on which the corporation 


a See also Newling v. Francis, 3 Term Rep. 189. Butler v. 
Palmer, Salk, 191. 
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might distrain-for the rentin arrear. In Doe v. Woodman, 
(8 East’s Rep. 228.) where certain premises had been de: 
the mised by the plaintiff to the corporation, as tenant :from 
year to year, at an annual rent, though it does not appear in 
what manner the demise had been accepted, except by the 
payment of rent by the bailiff, as sach, it seems to have been 
taken for granted that it was proper evidence of a holding 
by the corporation. In- Magill v. Kauffman, (4 Sergug 
Rawle, 317.) which was an ejectment for land claimed bya 
Presbyterian congregation, before incorporation, underia 
purchase by their trustees, and after their incorporatio:. 
claimed in their right as a corporation, the Supreme Court 
of Pennsylvania held, thatevidence of the acts and decla- 
rations of the trustees and agents of the corporation, both 
before and after the incorporation, while transacting the 
business of the corporation, and also evidence by witnesses 
of what passed at the meetings of the congregation when 
assembled on business, were admissible to show their pos- 
session of the land, and the extent of their claim of its 
boundaries. This must necessarily have proceeded upon 
the ground that the acts of corporate agents, and even of 
aggregate bodies corporate or unincorporated, might be ¢s- 
tablished independent of written minutes of their proceed- 
nas 

In respect to grants and deeds beneficial to a corpora- 
tion, there seems to be no particular reason why their assent 
to, and acceptance of the same, may not be inferred from 
their acts, as well as ii the case of individuals... Suppose a 
deed poll granting lands to a corporation, can it.be neces- 
sary to show that there was an acceptance by the corpora- 
tion by an assent under seal, if it be a corporation at the 
common law ; or by a written vote, if the corporation.may 
signify its assent in that manner? Why may not, its occu- 
pation and improvement, and the demise of the land by its 
agents, be justly admitted, by implication, to establish the 
fact in favour and for the benefit of the corporation? Why 
should the omission to record the assent, if. actually given, 
deprive the corporation of the property which, it gained in 
virtue of such actual assent? The validity of such a grant 
depends upon the acceptance, not upon the mode, by which 
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it is proved. It is no implied condition that the corpora- 4997, 
tion shall perpetuate the evidence of itsassent in a particu- «~~. 
lar way. At least, if it be so, we think it is incumbent on bart rt he 
those who maintain the affirmative, to point out the autho- v. 
rities which sustain it. None sueh have been cited at the Dandridge. 
bar. On the contrary, there are highly respectable-deci- 
sions, made upon great consideration, which assert a differ- 
ent doctrine. The case of the Proprietors of the Canal 
Bridge v. Gordon, (1 Pickering’s Rep. 297.) is directly in 
point. There the object was to impose an onerous duty, 
and to discharge or limit the right of toll of the plaintiffs ; 
and the Court held, that the corporation could bind itself, 
and did in fact, in that case, bind itself to a surrender of its 
valuable rights, by implications from corporate acts, with- 
out vote or deed. The learned Chief Justice of Massa- 
chusetts, on that occasion, in delivering the opinion of the 
Court, said, “ it is true that the acts, doings, and declara- 
tions of individual members of the corporation, unsanc- 
tioned by the body, are not binding upon it ; but it is equally 
true that inferences may be drawn from corporate acts, 
tending to prove a contract or promise, as well as in the 
case of an individual; and that a vote is not always neces- 
sary to establish such contract or promise. .This has been 
settled in several cases in this country and in England.” 
And afterwards, addressing himself to the facts of that case, 
he added, “ The question, then, is narrowed to this: Have 
the proprietors of the canal bridge assented to this proposi- 
tion, and acted under it? We find no vote to this effect; 
but we do find that the cross bridge was suffered to unite 
with theirs, pursuant to ‘this proposition, and that for four 
years all were suffered to pass without toll, who came from 
Charlestown to Cambridge, or vice versa. Now, corpora- 
tions can be bound by implication as well as individuals, as 
has been before stated; and no acts could be stronger to 
show an assent to a proposition, an agreement, or bargain, 
than those which have been mentioned.”’ Nor was this doc- 
trine new at that time inthat Court. It may be clearly in- 
ferred from the prior cases of the President, &c. of the Salem 
Bank v. The President, &c. of the Gloucester Bank, (17 Mass. 
Rep. 1.) and Foster v. The President, &c. of the Esse 
Vor. XIV. 1” 
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Bank, (17 Mass. Rep. 479.) Andit has been more recently 
confirmed in The Episcopal Charitable Society v. The Episcopal 


Bank of the Church in Dedham, (1 Pick. Rep. 372.) It may therefore be 
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considered as conclusively settled in Massachusetts. The case 
of The Bank of Columbia v. Patterson’s Adm. in this Court, 
(7 Cranch, 299.) did not call for any expression of opinion 
upon the particular point now under consideration; but 
the Court there held, that from the evidence in that case, 
the jury might legally infer an express or an implied pro- 
mise of the corporation. ‘The Court there said, “ the con- 
tracts were for the exclusive use and benefit of the corpora- 
tion, and made by their agents for purposes authorized by 
the charter. ‘The corporation proceed, on the faith of those 
contracts, to pay money, from time to time, to the intestate. 
Although, then, an action might have lain against the com- 
mittee personally, (for the contract was a personal con- 
tract by them, under their private seals,) upon their express 
contract, yet, as the whole benefit resulted to the corpora- 
tion, it seems to the Court, that from this evidence the jury 
might legally infer that the corporation had adopted the 
contracts of the conimittee, and had voted to pay the whole 
sum which should become due under the contracts, and that 
the intestate had accepted their engagement.” Here, then, 
secondary evidence and presumptive proof was admitted in 
a suit against the corporation to fix its responsibility. A 
vote of the corporation was presumed from other acts, 
though there was no proof of such a vote being on record. 
If the corporation had shown that no such vote had been 
on record, would the presumption have been completely 
repelled? Would the omission of the corporation to record 
its own doings, have prejudiced the rights of the party re- 
lying upon the good faith of an actual vote of the corpora- 
tion? If such omission would not be fatal to the plaintiff 
in suits against the corporation, (as in our opinion it would 
not be,) it establishes the fact, that acts of the corporation, 
not recorded, may be established by parol proofs, and, of 
course, by presumptive proofs. In reason and justice, there 
does not seem any solid ground why a corporation may not, 
in case of the omission of its officers to preserve a written 
record, give such proofs to support its rights, as would be 
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admissible in suits against it to support adverse rights. The 
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true question in such case would seem to be, not which wena 
party was plaintiff or defendant, but whether the evidence aa r the 


was the best the nature of the case admitted of, and left 
nothing behind in the possession or control of the party, 
higher than secondary evidence. The case of Dunn v. St. 
Andrew’s Church, (14 Johns. Rep. 118.) proceeded upon like 
reasoning. There the plaintiff had performed services as 
clerk of the church, for the corporation, for which he had 
received some payments. The records of the corporation 
contained entries of the payment of moneys, at several 
times, to the plaintiff, for his services; but no resolution was 
entered on the minutes or records of the corporation, ap- 
pointing the plaintiff clerk of the church. The Court held 
such vote unnecessary to be shown, and that there was suf- 
ficient evidence of an implied promise of the corporation 
to make the compensation. In the King v. Inhabitants of 
Chipping Norton, (5 East’s Rep. 240.) there was a demise 
by a verbal agreement of the corporation, at a court leet, 
of certain tolls belonging to the corporation. The Court 
held, that the corporation could demise only under seal, and 
that the agreement amounted to a mere license to collect 
the tolls, though it might be a ground to apply to a Court 
of equity to enforce it as an equitable interest. The ground 
there was not that the proceeding being verbal was a nullity, 
but that it did not operate as a demise of the tenement at 
law. It was conceded that the verbal agreement bound the 
corporation as a license. | 

But the present question does not depend upon the point, 
whether the acts of a corporation may be proved otherwise 
than by some written document. The reasoning upon it, 
however, was very ably gone into at the bar, and as it fur- 
nishes very strong illustrations upon the point now in judg- 
ment, it could not be passed over with propriety. 

In the present case, the acts of the corporation itself, done 
at a corporate meeting, are not in controversy. In corpo- 
rations existing at the common law and by charter, there are 
great diversities both of powers and organization. In some 
corporations the whole powers rest in a select body, or in 
select bodies, with powers to perpetuate their own corpo- 
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1927, ‘tate existence, by filling up vacancies in their own body ; 
worn and such body or bodies constitute the corporation itself, 
— * the and the meetings and acts done thereat are the meetings and 

v. acts of the corporation itself. In short, they constitute the 

Dandridge. corporation, so far as it has life or organization exclusively, 

Such are many of the boroughs and other municipal corpo- 

rations in England, familiarly shown by the name of quasi 

corporations. There are corporations of another sort, 

where the aggregate body of corporators meet and assemble 

to discharge corporate functions, and have authority also to © 

perform certain acts and duties, by means of different agents, 

sometimes designated in the statutes creating them, and 

sometimes left to their own choice. Of this nature are the 

townships in New-England, where the inhabitants are corpo- 

rators, and assemble to exercise corporate powers, and have 

authority to appoint various officers to perform public du- 

ties, under the guidance and direction of the corporation. 

Such are the selecimen for the ordinary municipal concerns; 

overseers of the poor, school committees, assessors of taxes, 

and various other functionaries. In these cases, the various 

officers form different boards for the performance of differ- 

ent duties, subordinate to the corporation ; their acts lawfully 

done, bind the corporation; but they do not constitute the 

corporation, nor are their meetings the meetings of the cor- 

poration. In the latter cases, the records of the officers are 

properly records of their own proceedings, and not of the 

proceedings of the corporation itself. 

Nature of the 2t will he at once seen, upon an inspection of the charter 

corporation of creating the Bank of the United States, that it is not a cor- 
the Bank of ‘ mt ‘ 

the U. S. poration of the former description. The charter, in the 

first section, declares, that a bank of the United States of 

America shall be established, with a capital of 35,000,000 of 

dollars, of which 7,000,000 shall be subscribed by the 

United States, and the residue by individuals and corpora- 

tions. It proceeds to enact, in the 7th section, that the sub- 

scribers to the said Bank of the United States, their succes- 

sors and assigns, shall be and hereby are created a corpora- 

tion and body politic, by the name and style of “ the 

President, Directors and Company of the Bank of the United 

States,” and by that name shall be capable in law to have. 
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purchase, receive, &c. lands, &c. goods, chattels and effects, —_ 1 g97, 
&c. to an amount not exceeding 55,000,000 of dollars, in- wee 
cluding their capital stock ; and the same to sell, grant, &c.; 4 of the 
to sue, and be sued, &c.; to make, have, and use a common v. 
seal, and to alter the same at pleasure; to ordain, and esta- Dandridge. 
blish, and put in execution, such by-laws and ordinances as 

they shall deem necessary and convenient for the go- 

vernment of the said corporation ; and generally to do and 

execute all and singular the acts, matters, and things, which 

to them it shall or may appertain to do, subject to the other 
provisions of the act. It proceeds to enact, that for the 
management of the affairs of the corporation, there shal 

annually be chosen twenty-five directors by the stockhold- 

ers ; and the board of directors shall appoint a president of 

the corporation. The directors have further authority given 

to them to appoint such officers, clerks, and servants, as they 

shall deem necessary for executing the business of the cor- 

poration, and to exercise such other powers and authorities 

for the well governing and ordering of the officers of the 
corporation, as shall be prescribed by the laws, regulations, 

and ordinances of the same. The directors have further 
authority given them to establish offices of discount and de- 

posit, wheresoever they shall think fit, within the United 

States, or the territories thereof, and to commit the manage- 

ment of the said offices, and of the business thereof respect- 

ively, to such persons, and under such regulations, as they 

shall deem proper, not being contrary to law or the consti- 

tution of the bank ; and annually to choose the directors of 

such offices. Among the rules, which the act prescribes as 
fundamental articles of the constitution of the corporation, 

are the following: “that not less than seven directors 

shall constitute a board for the transaction of business, of 

whom the president shall always be one, except in case of 

sickness or necessary absence;’’ that sixty stockholders, 

who are proprietors of 1000 shares in the stock, ‘ shall have 

power at any time to call a general meeting of the stock- 

holders, for purposes relative to the institution ;” * that each 

cashier or treasurer, before he enters upon the duties of his 
office, shall be required to give bond, with two or more sure- 
ties, to the satisfaction of the directors, in a sum not less 
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than 50,000 dollars, with condition for his good behaviour, 


wry and the faithful performance of his duties to the corporation;” 
a | the that the total amount of the debts of the corporation shall 
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not exceed a limited sum ; and if it does, the directors shall, 
in their natural and private capacities, be liable to any cre- 
ditor therefor, with the exception that any director, who 
shail have been absent when the excess was contracted or 
created, and who shall have dissented from the resolution 
or act authorizing it, and shall give notice of the fact ina 
particular manner, shall be exonerated ; that the secretary 
of the treasury shall be furnished, from time to time, as often 
as he may require, &c. with statements of the amount of the 
capital stock, of debts due, of moneys deposited, of notes in 
circulation, and of specie on hand; and shall have a right 
to inspect such general accounts of the bank, as shall relate 
to the said statement. The act further provides, that a com- 
mittee of either house of Congress, appointed for that pur- 
pose, shall have a right to inspect the books, and to examine 
into the proceedings of the corporation, and to report 
whether the provisions of the charter have been violated 
or not. 

Such is a summary of the most important provisions of 
the act constituting the charter of the bank, and material to 
the present cause. It is most manifest that the corporation 
is altogether a distinct body from the directors, possessing 
all the general powers and attributes of an aggregate corpo- 
ration, and entitled to direct and superintend the manage- 
ment of its own property, and the government of the insti- 
tution, and to enact by-laws for this purpose. So far as the 
act delegates authority to the directors, the latter possess it, 
and may exercise it, not as constituting the corporation itself, 
but as its express statute agents to act in the ordinary busi- 
ness of the institution. The directors are created a board, 
and not a corporate body. If the authority delegated to 
them can only be exercised by them when assembled as a 
board, with a proper quorum, and not by the separate assent 
of a majority of the whole body, (on which it is unne- 
cessary here to express any opinion,) still it is clear, that 
their meetings and acts are but the meetings and acts of 
a board of agents acting ex officio, and not the meetings and 
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acts of the corporation itself. The whole structure of the 
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charter, and the whole proceedings under it, as well as the Gorn 


by-laws and regulations which have come under our review, 
demonstrate that this has been the uniform construction of 
the corporation itself, and of the directors. Indeed, this is 
believed to be so universally acted upon in all the cases re- 
specting banks, which have been judicially decided, that it 
is not thought necessary to do more than express our opi- 
nion that such is the true interpretation of this charter. 

It is not necessary to consider whether the sixth of the 
fundamental articles of the constitution of the bank, which 
directs that such cashier or treasurer shall be required to 
give bond, &c. to the satisfaction of the directors, might 
have applied, by its own force, to the cashiers of offices es- 
tablished as offices of discount and deposit. In the first 
place, that point is not put in the pleadings; in the next 
place, the directors are, by the charter, authorized to esta- 
blish such offices, subject to such regulations as they shall 
deem proper; and, in virtue of that authority, they have 
prescribed regulations on this very subject in the 30th article 
of the rules and regulations adopted by them for the govern- 
ment of such offices, which are set forth at large in the 
transcript of the record. The fourth of these articles de- 
clares, that the directors of the Bank of the United States 
shall appoint the cashiers of the offices of discount and de- 
posit; the fifth declares the duties of the cashier, and, 
among other things, his duty ‘ to attend all mectings of the 
board” of directors of the office, and “ to keep a fair and 
regular record of its proceedings.””' The sixteenth directs 
that all notes and bills discounted shall be entered in a book 
to be called the credit book, in such manner as to discover 
to the board at one view, on each discount day, the amount 
which any person is discounter, or is indebted to the office, 
either as payer or endorser. The thirteenth directs, that 
‘“‘ the cashier of each office shall give bond to the President, 

Directors and Company of the Bank of the United States, 
with two or more approved securities, with a condition for 
his good behaviour and faithful performance of his duties to 
the corporation.” By whom the approval is to be made, 
whether by the directors of the parent bank, or by the di- 


Bank 


of the 
U. 8. 
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1927; rectors of the office, is not stated. If the directors of the 
wre “parent bank might, by the charter, have committed it to the 
— -y the local directors, being found in a system of by-laws for their 

— regulation, it would seem a natural inference that it was 
Dandridge. their intention to commit it to the latter. When, as in the 
fourth rule, they reserve the appointment of the cashier to 
themselves, the language directly reserves it to “ the direc. 
tors of the Bank of the United States.” If such authority 
could not, by the charter, be delegated, then it must be 
deemed to belong to the directors of the parent bank. It is 
in the latter point of view that it has been argued at the 
bar, and in that view it will be considered by this Court. 
Assuming, then, that the directors of the parent bank 
were, as a board, to approve of the bond, so far as it re- 
spects the securities,in what manner is that approval to be. 
evidenced? Without question, the directors keep a record 
of their proceedings as a board; and it appears by the rules 
and regulations of the parent bank read at the bar, that the 
cashier is bound “to attend all meetings of the board, and 
to-keep a fair and regular record of its proceedings.” If 
he does not keep such a record, are all such proceedings 
void, or is the bank at liberty to establish them by secondary 
evidence? In the present case, (we repeat it,) the whole 
argument has proceeded upon the ground as conceded, that 
no such record exists of the approval of the present bond. 
The charter of the bank does not, in terms, require that 
such an approval shall be by writing, or entered ef record. 
It does not, in terms, require that the proceedings of the 
directors shall generally be recorded, much less that all of 
them shall be recorded. It seems to have left these matters 
to the general discretion of the corporation, and of the di- 
rectors ; and though it obviously contemplates that there 
will be books kept by the corporation which will disclose 
the general state of its affairs, it is not a just inference that 
it meant that every official act of the directors should be — 
recorded, of whatever nature it might be. And if it had, it 
would deserve consideration, whether such provisions ought 
to be deemed conditions precedent, without which the act 
was void, or only directory to the officers in the perform- 
ance of their duty, the omission of which might subject 
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themselves to responsibility, and the corporation itself to 4g97, 
the imputation of a violation. of its charter? There are wry 
many cases where an act is prescribed by law to be done, = 
and record made thereof, and, nevertheless, if left unre- v. 
corded, the act is valid. By the English marriage act, re- Dandridge. 
gisters of marriages are required to be kept in public books _pistinction 
in every parish, and signed by the parties and the minister, pe 
and attested by two witnesses. Yet, it has been decided, by law to be 
that such an entry is not necessary to the validity of the mar- coe ome 
riage, and that an erroneous entry will not vitiate ite So, def, 9 ay 
where a magistrate omits to record an oath of office taken the officers 
before him, parol evidence of the fact is admissible, though "eform it. 
it is an omission of duty.’ That some of the provi- 

sions of the charter and by-laws may well be deemed direc- 

tory to the officers, and not conditions without which their 

acts would be utterly void, will scarcely be disputed. What 

are to be deemed such provisions must depend upon the 

sound construction of the nature and object of each regu- 

lation, and of public convenience, and apparent legislative 

intention. If a regulation be merely directory, then any 

deviation from it, though it may subject the officers to re- 
sponsibility both to the government and the stockholders, 

cannot be taken advantage of by third persons.” In the 

case of The Bank of the Northern Liberties v. Cresson, 

(12 Serg. & Rawle, 306.) the directors were required by 

their own by-laws, to take a bond of the book-keeper with 

sureties, and they took a bond from sureties without joining the 

principal. ‘The Court held the bond valid, notwithstanding 

the by-law, and took notice of the distinction between such 

provisions of a statute as are essential to the validity of an 

act, and such as are merely directory. Mr. Justice Duncan 

said, that it was a matter between the directors and the 
stockholders, and that the obligors, who had voluntarily en- 

tered into the stipulation, could not withdraw themselves 


from their obligation. 


a 1 Phillips’ Evid. ch. 5. s. 2. [326.] 

b Bassett v. Marshall, 9 Mass. Rep. 312. 

c United States v. Kirkpatrick, 9 Wheat. Rep. 720. United States 
v. Van Zandt, 11 Wheat. Rep. 184. 

Vor. XII. 11 
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1827. But, waiving for the present this inquiry, we ask, upon 
wenn $2what ground it can be maintained that the approval of the 
Bank . the bond by the directors must bein writing? Itis not required 
vy. by the terms of the charter, or the by-laws. In each of 
Dandridge. them the language points to the fact of approval, and not to 
Approval of the evidence by which it is to be established, if controvert- 
S oat ed. It isno where said the approval shall be in writing, or 
need not be in Of record. ‘The argument at the bar upon the necessity of 
— its being in writing, must, therefore, depend for its support 
upon the ground that it is a just inference of law from the 
nature and objects of the statute, from the analogy of the 
board of directors to a corporate body, from principles of 
public convenience and necessity, or from the language of 

authorities which ought not to be departed from. 

Upon the best consideration we can give the subject, we 
do not think that the argument can be maintained under any 
of these aspects. 

If the directors had been a board constituted by an unin- 
corporated company, or by a single person, for the like pur- 
poses, and with the like powers, it would scarcely occur to 
any person that the acts of the board must, of necessity, be 
reduced to writing, before they would bind their principal. 
The agents of private persons are not usually in the habit 
of keeping regular minutes of all their joint proceedings, 
and hitherto there has been no adjudication, which requires 
such a verification of their joint acts. Yet, innumerable 
cases must have arisen, in which such a principle might have 
been applied with success, if it had ever been supposed to 
possess a legal existence. The acts of private and public 
trustees, of joint agents for commercial purposes, of com- 
missioners for private objects, and of public boards, must 
have presented many occasions for passing upon such a doc- 
trine. The silence of the books under such circumstances, 
would form no inconsiderable answer to the argument, con- 
nected, as it must be, with the knowledge of the loose and 
inartificial manner in which much of the business of agen- 
cies is generally conducted. ‘There may be, and undoubt- 
edly there is, some convenience in the preservation of mi- 
nutes of proceedings by agents; but their subsequent acts 
are often just as irresistible proof of the existence of prior 
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dependent acts and votes, as if minutes were produced. If 497, 


a board of directors were created to erect a bridge, or make Were 
Bank of the 


ZQeFseaeeeesee Bes 





a canal or turnpike, and they proceeded to do the service, 
and under their superintendence there were persons em- 
ployed who executed the work, and the board proceeded to 
pay them therefor out of funds in their hands, these facts of 
public notoriety would be as irresistible evidence of the 
due execution of their authority, and of due contracts made, 
and proceedings had by the board, as if the proceedings 
were recorded in the most formal and regular manner. Can 
there be a doubt that. in the cases put, many contracts are 
so varied and rescinded, many acts done and assented to by 
the board, which never are reduced to formal votes, and de- 
clarations, and written proofs? We think we may safely 
say, that the sense of the profession, and the course of pri- 
vate business, have never, hitherto, in respect to private 
agencies and boards, recognised the existence of any rule 
which required their acts and proceedings to be justified by 
written votes. ‘ 

What foundation is there for a different rule in relation to 
agencies for corporations? The acts of a single duly au- 
thorized agent of a corporation, within the scope of his au- 
thority, bind the corporation, although he keeps no minutes 
of such acts. ‘They may be, and they are, daily proved 
aliunde. In what respects do the acts of a board of agents 
differ from those of a single agent, in their operation as evi- 
dence? A board may accept a contract, or approve a se- 
curity by vote, or by a tacit and implied assent. The vote 
or assent may be more difficult of proof by parol evidence, 
than if it were reduced to writing. But, surely, this is not 
a sufficient reason for declaring, that the vote or assent is in- 
operative. If a board of directors agree to build a banking 
house, and it is accordingly built, and paid for by their 
cashier, with their assent, is the whole proceeding to be 
deemed void, because, in the progress of the undertaking, 
from accident, or negligence, the votes and the payments 
have not been verified by regular minutes? But, it is said, 
that in the present case, the cashier is required to keep a 
fair and regular record of the proceedings of the directors. 
But if this is admitted, it does not establish the purpose for 
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which it is used. It is a by-law of the corporation, direc- 


\arv~~ tory to its officers, enacted for its own security and benefit, 
_* - the and not for the purpose of restricting the acts of the direc. 
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tors. If the cashier should neglect to keep such records, or 
should omit any single vote, the by-law has not declared 
that the vote shall be void, and the proceedings nugatory, 
Suppose no such by-law had been passed, would not the 
votes of the board have bound the corporation? If they 
had discounted notes, taken mortgages, advanced money, 
and bought stock by faith of viva voce, unrecorded votes, 
and evidence of the existence of these acts and votes neces- 
sarily resulted from the other proceedings of the bank, could 
it be the intention of the legislature that they should be ut- 
terly void? or of the stockholders, that any by-law should 
operate a legal extinguishment of their title to the property ? 
It seems to us difficult to imagine that such could be the 
legislative or corporate intention. If, in ordinary cases, 
such an intention could not be inferred in order to produce 
a very strict and inconvenient construction of the charter, 
there is still less reason to apply it to the cases of approval 
of official bonds. These are taken exclusively for the secu- 
rity and benefit of the bank itself, and not of mere stran- 
gers. ‘The approval is matter of discretion in the directors, 
and that discretion once being exercised, it is of very little 
consequence to the bank whether a written minute of the 
vote be made or not. All that the bank is interested in is, 
that there shall be an approval; and it matters not whether 
the fact is established by a direct record, or by acts of the 
directors, which recognise its prior existence. 

It has been supposed by the defendant’s counsel, that the 
case of Beatty v. The Marine Insurance Company, (2 Johns. 
Rep. 109.) is in point in his favour. Upon an examination 
of the facts of that case, we think it is otherwise. In that 
case, the incorporating act provided that no losses should be 
paid without the approbation of at least four of the direc- 
tors, with the president and his assistants, or a majority of 
them. The attempt was to charge the company with a 
total loss, upon a verbal agreement made by the president 
and assistants, to accept an abandonment, and pay a total 
loss, at a meeting, when it did not appear that a single di- 
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rector was present, The board therefore was not so con- 1897, 
stituted as to bind the company. Mr. Justice Thompson, wmv 
in delivering the opinion of the Court, said, “ no part of the re * the 
case will warrant an inference that any of the directors v. 





were present at the time of the alleged acceptance. When Dandridge. 


the plaintiff’s agent called to know the determination of 
the company in relation to the payment of the loss, he says, 
the secretary went into the room where the president and 
assistants were conven d, and the answer returned was, 
that the president and assistants had agreed to pay a total 
loss ; but no mention is made of any of the directors being 
present, or assenting to it. When the testimony is positive 
as to the persons by whom the acceptance is made, there is 
no room left for presumption. If any of the directors were 
present, so as to make the act binding on the company, the 
plaintiff ought to have shown it affirmatively. We are of 
opinion, therefore, that the acceptance, not having been 
made by the agents constituted by the act of incorporation, 
cannot be binding on the company.” The case, therefore, 
so far as it zoes, is against the defendants. It carries an al- 
most irresistible inference, that the Court did not think a 
written vote of acceptance necessary, and that parol proof 
would have been sufficient. No other authority has been 
produced to sustain the argument ; and it cannot be doubted, 
that if any did exist, the researches of the counsel would 
have brought it before the Court. We may therefore con- 
sider that it is a new doctrine, unsupported by prior cases, 
and to be established now for the first time. We think that 
the reasons of public convenience and individual safety and 
protection, would not be promoted by establishing it. 

On the other hand, every case which has been adduced 
to show that corporate acts need not always be reduced to 
writing, but may be proved by presumptions, is, a fortiori, 
an authority against the argument. There are, however, 
some cases, which confirm in a very clear manner the doc- 
trine for which we contend, and which have not been yet 
particularly adverted to. In the case of Apthorp, Treasurer 
of the Commonwealth, v. North, (14 Mags. Rep. 167.) a suit 
was brought on the official bond of a coroner. By the laws 
of Massachusetts, the bond was required to be approved by 
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the Court of Common Pleas of the county. It was deli- 


wrr~e vered into the Court of Common Pleas by the first Justice 
—= | the thereof, and remained on its files for some time. No record 
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was ever made of its approval by the Court of Common 
Pleas ; and at the trial, contradictory evidence was offered, 
of a presumptive nature, as to its approval and rejection 
by that Court. It was held, that notwithstanding there was 
no record of any approval, the bond might well, upon the 
circumstances, be deemed to have been duly delivered and 
approved. Chief Justice Parker, in delivering the opinion 
of the Court, said, ** A formal act, or certificate of approba- 
tion by the Court, is not made necessary by the statute ;” 


- and after commenting on the terms of the statute, he added, 


* it is not, then, required expressly that any record or certifi- 
cate should be made, that the bond given was approved. 
But if such bond is found upon the files, without any evi- 
dence accompanying it that it has been rejected, and the 
principal has proceeded to execute the duties of his office, 
the presumption is violent, if not conclusive, that the bond 
was received by the Court as the security required by the 
statute.” In Foster v. The Essex Bank, (17 Mass. Rep. 
479.) there was no clause in the charter respecting the re- 
ceipt of special deposits, and no by-law had ever been made 
by the corporation or the directors on the subject. But the 
practice had long prevailed to receive such deposits, and 
was known to the directors, though no vote could be found 
recognising them. The Court held the bank liable for the 
safe keeping of such deposits, like a common bailee, without 
hire, upon the ground that there was a plain adoption of 
them, from the knowledge and acquiescence of the direc- 
tors. The case of The Dedham Bank v. Chickering, (3 Pick. 
Rep. 335.) approaches still nearer the present case, and dis- 
cussed the very point now in judgment. It was the case of 
an official bond, given by the cashier of the bank, with sure- 
ties. The charter required that the cashier, before he en- 
tered upon the duties of his office, should give bond, with 
two sureties, to the satisfaction of the directors. After the 
cashier was elected, the directors passed a vote, that A. B. 
and C. D. be accepted as sureties in a bond to be given by 
the cashier for the faithful discharge of the duties of his 
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ofiice. The bond in question was dated before this vote; 4g97. 
but does not seem to have had but one surety. That cir- wn 
cumstance, however, was not relied on at the argument; ws 4 the 
but the principal ground was, that there had been no ap- v. 
preval of the bond by the board of directors, It was found Dandridge. 
on their files, and the cashier had been frequently re-elec- 
ted. Chief Justice Parker, in delivering the judgment of 
the Court, said, “ We should have supposed that in the case 
as well of a corporation as of an individual, a paper intended 
for their benefit, and found on their files, would be consi- 
dered as accepted by them ;”’ and after alluding to the de- 
cision of the Circuit Court in this case, which required the 
record of a vote of the directors, he added, “ We think, 
however, that the case before us may be decided wi 
touching that principle, for, admitting it to be correc 
are, nevertheless, of opinion, that the vote to accept the 
sureties, and the bond being in possession of the President, 
are a sufficient acceptance of the bond.” It is impossible, 
we think, to doubt, that the real opinion of the Court was, 
that the acceptance might be proved without any record of 
a vote, and that the very facts of the case brought the point 
of implied and presumptive acceptance from other acts of 
the directors completely in judgment. 

So far, then, as authorities entitled to very great respect 
and deference go, we.are of opinion, that they are against 
the reasoning assumed on behalf of the defendants. 

To all the authorities cited at the bar on this point, the 
counsel for the defendants has made one answer, which he 
deems applicable to all of them. It is this, that where no 
particular form for the expression of the corporate will is 
prescribed by law, there it may be inferred from corporate 
acts; but that where such a form is prescribed, it must be 
followed. This distinction, he supposes, will reconcile all - 
the cases. The distinction, if admitted, will not aid the 
argument. It may be, and, indeed, is conceded, that no 
corporate actcan bevalid,if done differently from the manner 
prescribed by law, as essential to its validity. If in the pre- 
sent case the statute had prescribed thatnothing buta written 
vote on record should be deemed an approval of the bond, 
or that the cashier should not be deemed, for any purpose, in 
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1827. Office, until such approval, the consequence contended for 
\arv~~ ~would have followed. His acts would have been utterly 


— . the void, and any unrecorded vote of approval nugatory. But 
v. the very point in controversy is, whether such written re. 


Dandridge. cord be necessary by the charter or by-laws, not as a mat- 
ter of convenience or discreet exercise of authority, but as 
a sine qua non to the validity of the act. The cases which 
have been commented on by the Court, do not deny the dis. 
tinction, but proceed upon the ground, that unless posi- 
tively required by law, a written vote is not to be deemed 
indispensable. The Court then is called upon, not to admi- 
nister a doctrine of strict, and settled, and technical law, but 
to introduce a new rule into the law of evidence; and to 
exclude presumptive evidence, not only of the acts of cor- 
porations, but of their unincorporated agents. If sucha 
rule be fit to be adopted, it must be upon the foundation of 
some clear and unequivocal analogy of law, and public po- 
licy and convenience. We are not prepared to admit that 
it has any such foundation. On the contrary, we are per- 
suaded that the introduction of the rule itself would be at- 
tended with serious public mischiefs, and shake many titles 
and rights, which have been consummated in entire good 
faith, and the confidence that no such written record was 
necessary to their validity. We cannot therefore assent to 
the doctrine decided in the Circuit Court on this point. 

In respect to a collateral argument urged at the bar, upon 
the point whether the terms of the charter and by-laws 
would be complied with, without an express vote that the 
bond was “to the satzsfaction of the directors,” or that the 
sureties of the bond were “ approved” by the directors, we 
are of opinion, that in either case there need not be express 
votes of approval and satisfaction. An acceptance of the 
bond by the directors would, necessarily, in intendment of 
law, include the approval of it, and be conclusive of it. 

Judgment on The remaining point is as to the opinion of the Court de- 
the first excoP- livered in the first bill of exceptions. — If that opinion meant 
to state what it seems to import, that the cashier was not le- 
gally cashier, soas to bind the bank in its rights and interests 
by his acts, if permitted to enter upon the duties of his of- 
fice, before a satisfactory bond was given, we think it cannot 
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be maintained. The cashier was duly appointed, andhe 4397, _ 
was permitted to act in his office, under the express sanc- ervey 
tion of the directors, for several years. If he had never ee + the 
given any bond whatsoever during this period, yet his acts v. 
within the scope of his authority would have bound the Dandridge. 
bank. Notes signed by him would be lawful notes ; moneys Not necessary 
paid by him would be irrecoverable ; records kept by him {hatthe official 
would be bank records. Indeed, it is conceded by the de- cashier should 


fendant’s counse], that the bank would, under such circum- pa - 
stances, be bound by his acts in favour of third persons, act- DY. ‘ie, (vee- 
ing upon the faith of his public character. ‘The same prin- enable him to 
ciple, in our opinion, applies in favour, as against the bank. ng — 
If he could legally perform the duties of the office for any °f b's office. 
purposes, he could forall. He was either an agent, capable 
of binding the bank in all his official acts, or those acts were 
void as to third persons as well as the bank. If he was 
held out as an authorized cashier, that character was equally 
applicable to all who dealt with the bank, in transactions be- 
neficial as well as onerous to the bank. It seems to us, 
that the charter and the by-laws must be considered in this 
respect as directory to the board, and not as conditions pre- 
cedent. The language is not more strong than that of the 
laws which came under the consideration of this Court, in 
the United States v. Kirkpatrick, (9 Wheat. Rep. 720.) and 
the United States v. Van Zandt, (11 Wheat. Rep. 184.) 
Our view of this matter is in exact coincidence with that 
entertained by the Supreme Court of Pennsylvania, in the 
Bank of the Northern Liberties y. Cresson, (12 Serg. & 
Rawle, 306.) The directors might have been responsible 
for their neglect of duty ; but it was a matter wholly be- 
tween themselves and the stockholders, and between the 
latter and the government, as a violation of the charter and 
by-laws. 
So far, indeed, as respects the sureties to the bond, they 
may not be responsible for any breaches of official duty by 
the cashier, before their obligation has been accepted. But 
this is a very different consideration from that which respects 
the legal effects of the acts of the cashier himself upon the 
interests and transactions of the bank itself. 


This is the substance of what we deem it necessary to 
Vor. XW 12 
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say upon the present occasion. We do not go into the con- 
sideration of the admissibility of every part of the docu- 
ments and testimony offered in evidence. Perhaps some of 
them were in a shape not exactly fit to be admitted as formal 
evidence, without farther verification and proofs. But much 
of it was of a nature unexceptionable, as conducing to proof 
of the issues joined, if any thing short of record proof were 
admissible, as competent to establish the approval or ac- 
ceptance of the bond. It is not understood that the Circuit 
Court entertained any doubt as to its‘general competency, 
except upon the ground already stated. Weare of opinion, 
that the evidence was competent, in point of law, to go to 
ihe jury, notwithstanding there was no record of approval 
of the bond, it being in its nature competent ; its sufficiency 
to establish the issues was matter of fact, the decision of 
which belonged to the jury ; and upon which they ought to 
have been allowed to pass their verdict. 

The judgment of the Circuit Court must be reversed, and 
a mandate awarded, with directions to the Circuit Court to 
award a venire facius de novo. 


Mr. Chief Justice Marsuatt dissented. I should now, 
as is my custom, when I have the misfortune to differ from 
this Court, acquiesce silently in its opinion, did I not believe 
ihat the judgment of the Circuit Court of Virginia gave ge- 
neral surprize to the profession, and was generally con- 
demned. A full conviction that the commission of even 
gross error, after a deliberate exercise of the judgment, is 
more excusable than the rash and hasty decision of an im- 
portant question, without dee consideration, will, I trust, 
constitute some apology for the time I consume in stating 
the reasons and the imposing authorities which guided the 
Circuit Court in the judgment that has been reversed. 

The case before that Court depended on the question 
whether the official bond of the cashier, on which the suit 
was brought, bound the defendants. 

As preliminary to the investigation of this question, I 
shall state some propositions belonging to it, which are sup- 
posed to be incontrovertible. All admit that delivery is es- 
sential to the validity of a deed, and that acceptance is es- 
sential fo a complete deliverv. If this be true, they must 





OF THE UNITED STATES. g] 


On- ° yest 

be be proved in every case where they are put in issueby 1997, 
bof the pleadings. This proof varies according to circum- Wer, 
ol stances. If there be subscribing witnesses to the instru- a 4 the 
ich ment, it can be proved only by them, if attainable. If un- v.. 
a attainable, or if there be no subscribing witnesses, other Dandridge 
a proof may be admitted; but, in every case, a delivery and 

oat acceptance must be legally proved. 

ane If, in transactions between individuals, where a deed is 

“uit , - . ; 

“ without a subscribing witness, proof of the signature of the 

Y maker, accompanied with the facts that the instrument has 

on, : a A , 

‘ passed out of his hands, and is in the possession of the per- 

os son for whose benefit it was made, be prima facie evidence 

cy of its delivery, it is because delivery by mere manual tradi- 


of tion, without witnesses, is good; and the assertion of title 
under it is proof of acceptance, because that requires only 


" the assent of the mind, which assent is legally manifested by 
= asserting a claim to it. That a plaintiff may maintain his 
to action by this evidence, does not show that delivery and ac- 
ceptance are unnecessary, or that proof of them can be dis- 
pensed with; but that, in ordinary cases, this evidence 
Wy, amounts to such proof. If, however, a case should occur 
i in which the possession of the instrument by the party 
“lf claiming under it, does not afford legal prima facie evidence 
i? of delivery and acceptance, because such party is incapable 
a of receiving and asseuting to the instrument in a form which 
ae can be legally proved or inferred from those facts, then such 
-. other facts must be shown on the trial as will establish a 
x lawful delivery and acceptance. 
t J state these legal axioms, at the hazard of being thought 
a tedious, because they appear to me to have a direct bearing 
¥ on the case before the Court. 


The plaintiff is a corporation aggregate ; a being created 
by law; itself impersonal, though composed of many indi- 
viduals. These individuals change at will ; and, even while 
members of the corporation, can, in virtue of such mem- 
I bership, perform no corporate act, but are responsible in 
their natural capacities, both while members of the corpo- 
ration, and after they cease to be so, for every thing they 
do, whether in the name of the corporation or otherwise. 
The corporation being one entire impersonal entity, distinct, 
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from the individuls who compose it, must be endowed with 
a mode of action peculiar to itself, which will always distin. 


aa os the guish its transactions from those of its members. This fa. 
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culty must be exercised according to its own nature. 

Can such a being speak, or act otherwise than in wri. 
ting? Being destitute of the natural organs of man, being 
distinct from all its members, can it communicate its resolu. 
tions, or declare its will, without the aid of some adequate 
substitute for those organs? If the answer to this question 
must be in the negative, what is that substitute? I canima- 
gine no other than writing. The will to be announced is 
the aggregate will. The voice which utters it must be the 
aggregate voice. Human organs belong only to individuals, 
The words they utter are the words of individuals. ‘These 
individuals must speak collectively to speak corporately, 
and must use acollective voice. ‘They have no such voice, 
and must communicate this collective will in some other 
mode. That other mode, as it seems to me, must be by 
writing. 

A corporation will generally act by its agents; but those 
agents have no self-existing power. It must be created by 
law, or communicated by the body itself. This can be done 
only by writing. 

If, then, corporations were novelties, and we were re- 
quired now to devise the means by which they should 
transact their affairs, or communicate their will, we should, 
I think, from a consideration of their nature, of their capa- 
cities and disabilities, be compelled to say, that where other 
means were not provided by statute, such will must be ex- 
pressed in writing. 

But they are not novelties. They are institutions of 
very ancient date; and the books abound with cases, in 
which their character, and their means of action, have been 
thoroughly investigated. In Brooke’s Abridgement, (title 
Corporation,) we find many cases, cited chiefly from the 
Year Books, from which the general principle is to be ex- 
tracted, that a corporation aggregate can neither give nor 
receive, nor do any thing of importance, without deed. 
Lord Coke, in his commentary on Littleton, (66 b.) says, 
‘** But no corporation aggregate of many persons capable”’ _ 
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“can do homage.” ‘ And the reason is, because homage 
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must be done in person, and a corporation aggregate of maby \e~yapy 
cannot appear in person; for, albeit, the bodies natural, - ‘ the 


whereupon the body politique consists, may be seen, yet the 
body politique or corporate, itself, cannot be seen, nor, do 
any act, but by attorney.”” So, too, a corporation is incapa- 
ble of attorning otherwise than by deed, (6 Co. 386.) 
or of surrendering a lease for years, (10 Co, 676.) or 
of presenting a clerk to a living, (Br. Corp, 83.) or of ap- 
pointing a person to seize forfeited goods, (1 Vent. 47.) or 
agreeing to a disseisin to their use. (Br. Corp. 34.) These 
incapacities are founded on the impersonal character of a 
corporation aggregate, and the principle must be equally 
applicable to every act of a personal nature. 

Sir William Blackstone, in his Commentaries, (v. 1. p. 
475.) enumerates, among the incidents to a corporation, the 
right ‘ tohave acommon seal.”’ “ For,” he adds, “a corpo- 
ration being an invisible body, cannot manifest its intention 
by any personal act or oral discourse. It therefore acts and 
speaks only by a common seal. For though the particular 
members may express their private consents to any acts, by 
words, or signing their names, yet this does not bind the 
corporation ; it is the fixing of the seal, and that only, 
which unites the several assents of the individuals who com- 
pose the community, and makes one joint assent of the 
whole.” 

Though this general principle, that the assent of a cor- 
poration can appear only by its seal, has been in part over- 
ruled, yet it has been overruled so far only as respects the 
seal. The corporate character remains what Blackstone 
states it to be. The reasons he assigns for requiring their 
seal as the evidence of their acts, are drawn from the na- 
ture of corporations, and must always exist. If the seal 
may be exchanged for something else, that something must 
yet be of the same character, must be equally capable of 
*¢ uniting the several assents of the individuals who compose 
the community, and of making one joint assent of the 
whole.” The declaration, that a seal is indispensable, is 
equally a declaration of the neceasity of writing; for the 
sole purpose of a seal is to give full faith and credit to the 

writing to which it is appended. The seal in itself, not af- 


we 
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fixed to an instrument of writing, is nothing; is meant as 


wre +=nothing, and can operate nothing. The writing is the sub- 
Bank of the stance, and the seal appropriates it to the corporation. 


v. 


Though the rule stated by Blackstone may not be so uni- 


Dandridge. yersal as his language indicates, it is certainly of extensive 


application, and the exceptions prove its extent. Mr. Har- 
grave, in his notes on Co. Litt, (99.) says, “ In general, a 
corporation aggregate cannot take or pass away any interest 
in lands, or do any act of importance, without deed, but there 
are several exceptions to the rule.’’ The question before 
the Court depends very much on the extent of these excep- 
tions, and on the manner in which this invisible impersonal 
being must act and speak, when it may act and speak with- 
out using its seal. 

It is stated in the old books, (Br. Corp. 49.) thata corpo- 
ration may have a ploughman, butler, cook, &c. without re- 
taining them by deed; and, in the same book, (50.) Wood 
says, ‘‘ small things need not be in writing, as to light a can- 
dle, make a fire, and turn cattle off the land.” Fairfax said, 
*“‘ A corporation cannot have a servant bui by deed. Small 
things are admissible on account of custom, and the trouble 
of a deed in such cases, not by strict law.” Some subse- 
quent cases show that officers may be appointed without 
deed, but not that they may be appointed without wri- 
ting. ery instrument under seal was designated asa 
deed, and all writings not under seal were considered as 
acts by parol. Consequently, when the old books say a 
thing may be done without deed, or by parol, nothing more 
is intended than that it may be done without a sealed instru- 
ment. It may still require to be in writing. In2 Bac. Abr. 
13. it is said, ‘“ Aggregate corporations, consisting of a con- 
stant succession of various persons, can regularly do no act 
without writing; therefore, gifts by and to them, must be 
by deed.” In page 340, it is said, “ if a corporation aggregate 
disseise to the use of another, they are disseisors in their — 
natural capacity,” “ as a corporation they can regularly 
do no act without writing.” 

In the case of The King v. Bigg, (Strange, 18.) the pri- 
soner was convicted for erasing an endorsement on a bank 
note. The indictment and verdict are set forth at large by 
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Peere Williams, (v. 3. p. 419.) and it appears that the note 
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was signed by Joshua Adams, who was intrusted and em- wry 
ployed by the Bank of England to sign bank notes, but not — - the 


under their common seal. \t was contended by Peere Wil- 
liams, in an able argument, that the appointment was not 
valid, because not made under their common seal; and his 
argument contains an enumeration of decisions previously 
made, which go far in support of his proposition. The pri- 
soner, however, was condemned, and, consequently, the ap- 
pointment was held valid. But there is no reason to sup- 
pose that it was not made by writing. The verdict finds 
“that he was intrusted and employed by the governor and 
company of the Bank of England, but not under their com- 
mon seal.” Consequently his employment was evidenced by 
writing, if it was necessary; and the negative finding that it 
was not under their common seal, strengthens the presump- 
tion that it was in writing. Peere Williams has reported 
his argument, and would certainly have taken this objection, 
had the case afforded it. 1 consider the appointment of 
Adams, then, as having been made in writing, though not 
under seal. 

Mr. Fonblanque says, (vol. 1. p. 296. note 0,) “ And the 
agreement of the major part of the corporation, being en- 
tered in the corporation books, though not under the corpo- 
rate scal, will be decreed in equity.” The inference is 
strong that it will not be decreed unless it be entered on the 
corporation books. Consequently, unless it be so entered, 
it is not an agreement, for every lawful agreement which is 
in itself equitable, will be decreed in equity. 

In the Mayor of Thetford’s case, (1 Salk. 192.) Lord 
Holt said, that though a corporation cannot do an act in 
pais without their common seal, they may do an act 
on record, and that is the case with the city of London, 
which makes an attorney in Court annually by warrant ; 
and the reason is, they are estopped by the record. 
Upon the same principle, a return to a mandamus is 
good, though not under the common seal. In these excep- 
tions to the general rule, the substitute for the common seal 
must be writing; and the exceptions are stated in terms 


which exclude every idea that the act can be evidenced 
otherwise 
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Yarborough v. The.Bank of England, (16 East, 6.) was 
an action of trover and conversion, in which, after verdict 


= “ the for the plaintiff, it was moved in arrest of judgment, that the 


v. 
Dandridge. 


action would not lie, because a corporation was incapable of 
committing a tort. The action was sustained; and Lord 
Ellenborough, in delivering the opinion of the Court, said, 
that a corporation can act only through the instrumentality 
of others; and wherever they can act, or order any act to 
be done on their behalf, which, as by their common seal 
they may do, they are liable to the consequences of such 
acts. ‘ A corporation cannot be aiding to a trespass, nor 
give a warrant for a trespass, without writing.’ His lord- 
ship cited several old cases, showing the incompetency of a 
corporation to act in important matters otherwise than by 
deed ; and added, “ But many little things require no spe- 
cial command, as to chase cattle out of their land. Those 
things are incident to the appointment.”? Several cases are 
put, in which a corporation may be liable for a trespass ; but 
they are all consistent with his first proposition, that the lia- 
bility of a corporation must be founded on writing. “ If,” he 
says, ‘ the mayor and commonalty disseise me, and I release 
to 20 or 200 of the commonalty, this will not save the cor- 
poration, and the reason is, because the disseisin is in their 
corporate character, and the release to individuals.” So 
in trespass against the mayor and commonalty of York, 
they cannot justify under a right of the inhabitants to com- 
mon, because the right in natural persons gave no right 
to a corporation. Nor could the corporation give a warrant 
without writing, to commit a trespass. ‘I'ue foundation of 
this action is, was the authority in writing given by the cor- 
poration ? It stands on the same principle with the action of 
assumpsit made by an agent acting under a written power. 
The idea that their seal was indispensable to the validity of 
all corporate acts, which is laid down in such strong terms 
by Blackstone, and by others, on whom he relied, probably 
grew out of the state of the times in which it originated ; 
seals were then more frequent and better known than signa- 
tures. An instrument was much more certainly authenti- 
cated by the seal, than by the name of the maker. This 
circumstance would bring seals into common use; and as 
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every corporation possessed a seal of extensive notoriety, 
and any other mode of authenticating its acts would, in those 
simple times, be attended with difficulties and perplexities, 
it is not matter of surprise that,this rule should prevail. As 
writing has become more common, and seals are less dis- 
tinguishable from each other, the good sense of mankind 
gradually receives the writing without the seal, in all the 
less formal and less important transactions of the corporate 
body. All the reasons derived from the corporate charac- 
ter, which have been assigned for requiring the seal, are sa- 
tisfied by the writing without it. 

The English cases on this subject are very well summed 
up by Mr. Kyd, (p. 259.) The result of the whole appears 

to be, that in England the general rule is, that a corporation 
acts and speaks by its common seal, at least so far as re- 
spects the appointment ot officers, whose duties and powers 
are important. In those transactions, where the use of the 
seal would be unnecessary, and extremely inconvenient, it 
is frequently dispensed with; but in all of them, I think, 
writing is indispensable. In almost every case which | can 
imagine, there ought to be, and is, a record in the corpora- 
tion books. With respect to the necessity of a seal, the 
difference is certainly great between ancient and modern 
times ; and between corporations, whose principal transac- 
tions respected land, and those which are commercial in 
their character. This distinction may, and ought to in- 
fluence the use of the seal, but not the use of writing. 
The inability of a corporation aggregate to speak or act 
otherwise than by writing, is constitutional, and must be 
immutable, unless it be endowed by the legislature with 
other qualities than belong to the corporate character. 
The English cases, so far as 1 have had an opportunity of 
examining them, concur in the principle, that a corporation 
aggregate can act only by writing. A case from 4 Barn». 4; 
Cresw. has been cited ai the bar, and undoubtedly deserves 
attention. I regret that it has not been in my power to ex- 
amine it. As far, however, as I could judge of it from the 
statement made at the bar, I did not think that it had over- 


turned what appears to me to be the settled law of England. 
Vor. XI. 1 S$ 
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I will now inquire whether the decisions of this Court 


worn vary in principle from those of England. 
= * the Head & Amory v. The Providence Insurance Company, 


v. 
Dandridge. 





(2 Cranch, 127.) was an action on a policy of insurance, 
which the defendants contended had been vacated bya sub- 
sequent agreement; and the validity of this agreement con- 
stituted the sole question in the cause. 

The plaintiffs had proposed terms for vacating the poli- 
cy, and some communications had taken place through 
Brown & Ives, their correspondents, which showed a mis- 
understanding between the parties, and that mutual propo- 
sitions had been mistaken by the plaintiffs for an acceptance 
of the terms they had proposed. This produced a letter 
from the plaintiffs, of the 3d of September, 1800, which 
was understood by the defendants, and was considered 
by the Court, as amounting to a renewal of propositions 
for vacating the policy. The secretary of the company 
delivered to Brown & Ives, on the 6th of September, the 
follow ing note : 

“ Sept. 6th, 1800. 

** As there appears to have been a misunderstanding in 
the business as it respects the first propositions of the com- 
pany, the directors are willing to accede to Messrs. Head & 
Amory’s proposition, (viz.) to settle the policy on the mer- 
chandise at 25 per cent., although it was their intention and 
expectation to have both policies included in the settlement. 
Messrs. Head & Amory will please to forward the policy, 
and have it annulled immediately. Premium due 12—15 
September. 

“ You will please to govern yourself accordingly, and 
we will attend to your wishes.” 

This paper was in the handwriting of the secretary, but 
without signature. 

Testimony was given at the trial to show the usage of the 
insurance companies, to consider ah agreement to do an act 
as equivalent to the performance of the act. 

This paper was forwarded by Brown & Ives, on the 9th 
of September, to the house of Head & Amory, in Boston, 
and its receipt was acknowledged by their clerks on the 
12th. they being at the time absent. On the 17th of Sep- 
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tember, the plaintiffs wrote to Brown & Ives, informing 
them that, previous to their seeing the letter of the 9th, in- 
telligence was received of the capture of the vessel, which 
would, of course, prevent any farther negotiation on the 
subject. 

The Circuit Court determined that the agreement to va- 
cate the policy was complete; and the jury found for the 
defendants. ‘The judgment was brought before this Court, 
and was reversed; because this informal paper did not 
amount to an acceptance of the terms proposed by the 
plaintiffs. The act incorporating the company, enacted, 
‘“ that policies of insurance, and other instruments, made 
and signed by the president of the said company, or any 
other officer thereof, according to the ordinances, by- 
laws,” &c. “ shall be good and effectual,’? &c. The Court 
considered the company as the mere creature of the incor- 
porating act, and as being capable of exerting its faculties 
only in the manner which the act authorizes. This paper, 
not being executed in the form prescribed by law, could not 
be considered as the act of the company. 

On the testimony of the witness concerning usage, the 
Court observed, that “ if he was to be understood as stating 
that an assent to the formation or dissolution of a policy, 
if manifested according to the forms required by law, is 
as binding as the performance of the act agreed to be done, 
it is probable thut the practice he alludes to is correct. 
But if he means to say that this assent may be manifested 
by parol, the practice cannot receive the sanction of this 
Court.’ It would be to dispense with the formalities re- 
quired by law for valuable purposes, and to enable these 
artificial bodies to act and to contract, in a manner essen- 
tially different from that prescribed for them by the legis- 
Jature.” 

* An individual,” the Court added, “ has an original ca- 
pacity to contract and bind himself in such manner as he 
pleases.” ‘“‘ He who acts by another, acts by himself. He who 
authorizes another to make a writing for him, makes it him- 
self; but with these bodies, which have ouly a legal existencg, 
itisotherwise. ‘The act ofincorporation is, to them, an ena- 
bling act. It gives them all the power they poéséss. It 
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enables them to contract; and when it prescribes to them 
a mode of contracting, they must observe that mode, or the 
instrument no more creates a contract than if the body had 
never been incorporated.” 

The Court considered the note of the 6th of September 
“as a mere informal paper, which might perhaps amount to 
notice of an act, if such act was really performed, but which 
is not in itself an act of any legal obligation on the com- 
pany. That if the proposition contained in the letter of 
the 3d of September, had been regularly accepted, this 
note might possibly have been considered as notice of that 
acceptance, but is not in itself an acceptance.” 

I have gone the mere fully into this case, because, both 
the decision itself, and the reasoning by which it is support- 
ed, appear to me to apply throughout to the case now before 
the Court. 

This subject came on to be again considered in The Bank 
of Columbia v. Patterson’s Administrators, (7 Cranch, 299.) 
That was an action of assumpsit brought by Patterson’s ad- 
ministrators for work and labour done by their intestate for 
the bank. It was founded on an agreement in writing be- 
tween Patterson and “ a duly authorized committee of the 
directors of the bank,” in theirown names. Judgment was 
given in favour of the administrators, upon which the cause 
was brought by a writ of error into this Court; and, among 
other objections to the proceedings below, it was contended, 
that a corporation aggregate could not promise otherwise 
than under its seal. 

In considering this objection, the Court did not con- 
trovert the ancient rule. But this rule, if it ever existed 
to the extent claimed by the plaintiffs in error, had been 
relaxed; and it seems at length to have been establish- 
ed, that though corporations could not contract; directly, 
except under their corporate seal, yet they might, by mere 
vote, or other corporate act, not under their corporate 
seal, appoint an agent, whose acts and contracts, within the 
scope of his authority, would be binding on the corporation. 
It being conceded that the committee were authorized to 
make agreements, there could be no doubt that a contract 
made by them in the name of the corporation, would be 
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binding on the corporation. But as this promise is madein 4 g97, 
their own names, if the principle stopped here, the remedy ~~ 


would be only against the committee. 4 = - the 
The Court proceeds to consider it as a sound rule of law, vi 


that wherever a corporation is acting within the scope of Dandridge. 
the legitimate purposes of its institution, all parol contracts 

made by its authorized agents are express promises of the 
corporation. 

In applying this rule of law to the case then under consi- 
deration, the Court reviewed the evidence from which the 
jury might legally infer, “ that the corporation had adopted 
' the contracts of the committee, and had voted to pay the 
whole sum which should become due under the contracts, 
and that the plaintiffs’ intestate had accepted the engage- 
ment.”? 

The Bank of Columbia v. Patterson’s Administrators, dif- 
fered from the case of the Providence Insurance Company 
v. Head & Amory, in two essential circumstances. The 
contract which was sustained against the bank was made 
through the instrumentality of a legally constituted agent : 
that which the insurance company attempted to set up, pur- 
ported to be a direct contract between the company and 
the plaintiffs in the cause. In the case of The Bank of 
Columbia, the Court said, “ At length it seems to have been 
established, that though they (corporations) could not con- 
tract directly, except under their corporate seal, yet they 
might, by mere vote, or other corporate act, not under their 
corporate seal, appoint an agent, whose acts and contracts, 
within the scope of his authority, would be binding on the 
corporation.” 

The obligation on which this suit was instituted, if it be 
an obligation, purports to be a direct contract between the 
bank and the individuals who signed the instrument. It is 
not alleged that any agent was authorized to act for the 
bank. 

Another very essential difference between the two cases 
cited from Cranch is this: In that of the Providence Insu- 
rance Company, the corporation attempted to set up an 
agreement, which, if it existed, was in its own possession. 
it claimed to imply that an act had been performed by it- 
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1827, self, the evidence of which was in its own possession, and 
worn might be produced. The Court disallowed this implica- 
Bank of the tion. 

-— In the case of The Bank of Columbia, as in that of the 

Dandridge. insurance company, the act to be implied was an act per- 

formed by the corporation in its own office, without wit- 

nesses, the evidence of which remained in its own posses- 

sion ; but it was set up against, not by the corporation. The 

Court was not of opinion that the suit could be maintained 

without the existence of this act. No such idea is indi- 

cated. On the contrary, the language of the opinion shows 

very clearly that the act was necessary. If, in order to 

charge the bank, it was necessary that the corporation 

should have “ adopted the contracts of the committee,” 

and should have “ voted to pay the whole sum which should 

become due under the contracts,” the Court enumerates 

circumstances which were deemed sufficient to justify a jury 

in implying against the corporation that the bank had per- 
formed these acts. 

In the case at bar, the suit is brought by the corporation, 
and the corporation asks the Court to imply that it has per- 
formed those acts which are necessary to the validity of the 
bond on which it sues, although the evidence of its having 
performed them is in its own possession. 

Fleckner v. The Bunk of the United States, (8 Wheat. Rep. 
338.) was a writ of error to a judgment given by the Court 
of the United States for the District of Louisiana, in favour 
of the bank, in a suit instituted against Fieckner on a note 
given by him, and endorsed to the Bank of the United 
States by the President, Directors and Company of the 
Planters’ Bank of New-Orieans, through their cashier, as 
their agent. One of the errors alleged in the proceedings 
of the Court below was, that the cashier of the Planters’ 
Bank had no authority to make the transfer. The authority 
was given by a vote of the board of directors to the presi- 
dent and cashier, and the act itself was afterwards affirmed 
by an instrument of writing under the corporate seal. It 
was contended that the original vote, empowering the pre- 
sident and cashier to perform the act, ought to have been a 
power under the corporate'seal. In noticing this objection, 
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the Court said, ““ Whatever may be the original correctness 4997, 
of this doctrine as applied to corporations existing by the w>~-—ey 
common law, in respect even to which it has been certainly — = the 
broken in upon in modern times, it has no application to v. 
corporations created by statute, whose charters contemplate Dandridge. 
the business of the corporation to be transacted exclusively 
by a special body or board of directors. And the acts of 
such body or board, evidenced by a written vote, are as 
completely binding upon the corporation, and as complete 
authority to their agents, as the most solemn acts under the 
corporate seal.” 

The Court then proceeded, in a very elaborate and well 
digested opinion, to maintain that the endorsement was 
within the official duty of the cashier, that it was within the 
original power given to the president and cashier, and that, 
were this otherwise, it was sanctioned by the concluding act 
under the corporate seal. The whole of this case, as of 
the two preceding cases, turns upon the idea, that a writing, 
in due form, on the part of the corporation, is indispensable 
to the validity of its contracts. 

According to the decisions of the Courts of England, 
then, and of this Court, a corporation, unless it be in mat- 
ters to which the maxim de minimis non curat lex applies, 
can act or speak, and, of course, contract, only by writing. 
This principle, which seems to be an essential ingredient of 
its very being, has been maintained by all the judges who 
have ever discussed the subject. Upon this principle, and 
the authority of these cases, | have supposed that a corpo- 
ration cannot receive and assent to a deed of any descrip- 
tion, unless this assent be expressed regularly ia writing. 
It ought to be entered on the books of the corporaaon. 

The counsel for the plaintiffs in error insist, that the 
proof offered in the Circuit Court was sufficient to establish 
the full execution of the bond; and they support this pro- 
position upon principle, upon convenience, upon usage, and 
upon the authority of cases decided in the different States of 
the Union. 

It is, we are told, a general rule, that acceptance by a 
corporation is a fact which may be proved before a jury, 
and the acceptance of a new. charter is mentioned to illus- 
trate the rule. 
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Without question, acceptance is a fact, and is to be proved 


warn before a jury ; but the inquiry is, by what evidence may it 
a the be proved? Ihave supposed that it must be proved by tes- 


v. 
Dandridge. 


timony which shows that the corporation has acted in the 
form in which alone it is capable of acting; that it has ex- 
pressed its acceptance in the mode in which such a being is 
capable of expressing it. | receive readily the case put of 
the acceptance of a new charter as an apt illustration of the 
principle we are investigating, and should be surprised, in- 
deed, if a new charter were to be accepted without a vote 
of acceptance entered upon the record. ‘The case cited 
from 1 Term Rep. 575. does not appear to me to sanction 
the doctrine it is adduced to support. 

We are told, too, that there was never a time when a cor- 
poration might not take by a deed poll. But, if this be ad- 
mitted, I cannot perceive its influence on the case. A deed 
poll is in writing, and there is the same necessity that its 
acceptance should be evidenced by writing as if it were an 
indenture. The general assertion which we find in all 
the books, that a corporation can take only by deed, that is, 
as I understand it, that the act of taking must be by deed, 
applies as well to conveyances by deed poll, as by inden- 
ture. 

We have been also referred to a time anterior to writing, 
and are asked how corporations then acquired property ? 

We have no knowledge of such a time. Since Europe 
was subdued and civilized by the arms and literature of 
Rome, the science of writing, though rare, has never been 
entirely lost. So much of it as remained was found most 
generally in corporate bodies. If the corporation was not 
entirely ecclesiastical, which in early times was most fre- 
quent, yet there can be little reason to doubt their having, 
among themselves, or being able to command, ascribe. Be 
this as it may, the earliest information we have on the sub- 
ject tells us that corporations aggregate could only take or 
grant by deed, under their corporate seal. Even when 
land passed from man to man by livery, a corporation could 
not so grant or take. Livery could not be made by, or to, 
a corporation aggregate, because they are personal acts, and 
it isan impersonal being. These acts were to be performed 
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through the agency of an individual having a power toper- =} 997, 
form them under the corporate seal. ae 
We are also told, that the title of the bank to the ground Bank v.58. the. 
purchased for a banking house, and to all mortgages taken ' 
for the security of its debts, will be put in hazard by the Dandridge. 
principle which I have endeavoured to maintain; that it is 
probable not a single conveyance will stand the test by 
which the defendant in error proposes to try its validity, 
and that the usage is, to receive and deposit them among the 
papers of the institution without taking any notice of them 
on its records. 
I can scarcely suppose it possible that so loose a practice 
can have prevailed. I can scarcely suppose it possible, 
that,on points of such vital importance, and of such rare 
occurrence, the plain requisites of law can have been so 
entirely disregarded. Deeds of mortgage, as well as of 
ground for necessary buildings, are conveyances of lands, 
and if any one legal proposition is laid down without a sin- 
gle exception, it is this, that a corporation aggregate cannot 
take lands otherwise than by deed. To me it would appear 
very incautious to take such conveyances otherwise than as 
is prescribed in the books, that is, by appointing an attorney 
under the corporate seal to receive them; but, however 
this may be, | can scarcely suppose it possible, that an act 
so easily performed as to enter their assent in their own 
books, should be habitually neglected. That the current 
business of the bank should sometimes want the requisite 
forms, might be excused, but that the same failure should 
take place in single transactions, which seldom take place, 
and are yet of great importance, seems to me to be scarcely 
possible. I should not be inclined to act judicially on the 
presumption that the fact exists. If it does, the mischief 
may be corrected by correcting the practice. 
The counsel for the plaintiff rely very much on the cases 
which have been decided in the States of Pennsylvania, 
New-York, and Massachusetts. 
In the case mentioned at the bar, from Pennsylvania, a 
demurrer was filed to a plea in bar of the action on a cashier’s 
bond, which brought up the very question in consideration 


before this Court. The argument was opened by the coun- 
Von. XII. 14 
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1827, sel for the plaintiff, but he stopped in the midst of it, and 
rye withdrew his demurrer without submitting the point to the 
Bank - the Court. 
_ ; The cases in New-York have not, I think, gone farther 
Dandridge. than The Bank of Columbia v. Patterson’s Administrators, 
Those of Massachusetts have, I admit, gone the full length 
for which the plaintiffs contend, and the point is probably 
settled in that State. It would be presumptuous in me to 
place my understanding of those decisions in opposition to 
that of professional gentlemen from that State, but to me it 
seems, that even there the doctrine has not been uniformly 
maintained. Bigelow’s Digest of Massachusetts cases con- 
tains this passage : “* Aggregate corporations cannot make a 
parol contract, unless by the intervention of some agent or 
attorney duly authorized by a corporate vote to contract on 
their part, because there is no other way in which they can 
express their assent.”” He cites 7 Mass. Rep. 102. in which 
Chief Justice Parsons said, “* We cannot admit that a cor- 
poration can make a parol contract unless by the interven- 
tion of some agent or attorney duly authorized to contract 
on their part.” 

In the Essex Turnpike Company v. Colbins, (8 Mass. Rep. 
292.) the Court said, “* Aggregate corporations cannot con- 
tract without vote, because there is no other way in which 
they can express their assent.” 

In the case of Hayden v. The Middlesex Turnpike Corpo- 
ration, (10 Mass. Rep. 397.) the work for which the action 
was brought was performed on the road. The committee 
appointed to contract for, and superintend it, was frequently 
present while it was going on, and directed the workmen. 
Other directors were also present, and one of them swore 
that he supposed the work to be going on by order of the 
directors. But the contract was not in exact conformity 

with the written authority under which the committee acted. 
A verdict taken for the plaintiff, subject to the opinion of 
the Court, was set aside, and the Court said, “* No individu- 
al member can represent the corporation in their aggregate 
capacity, but in consequence of theirconsent. The requi- 
site evidence of this, at common law, was a deed under the 
sealof the corporation. Aggregate corporations, establish- 
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ed by statute, are not restricted to that formality. They 1997. 
have power given them to order their affairs, and to appoint. Gwj—wy 
and employ agents by votes, or in such other manner as the — 4 the 
corporation may by their by-laws appoint.” Again: “ Nor - 
cana parol declaration, made to the corporators at a corpo- Dandridge. 
rate meeting, by any individual, amount toa contract between 
such individual and the corporation.” 
In The Proprietors of the Canal Bridge v. Gordon, 
(1 Pick. Rep. 297.) the Court decided, that a corporation 
could be bound without a vote, by implication from corpo- 
rate acts. ‘This, however, was in a suit brought against a 
corporation, and attended with circumstances extremely 
well calculated to strengthen every presumption against 
them. The corporation might have passed the vote, though 
it was not in the power of the plaintiff to produce it, and 
their acts afforded the strongest probability in favour of the 
implication that they had passed it. 1 should not consider 
ihis case as conclusive evidence that the same Court would 
have drawn the same inference from the same circum- 
stances, in a case in which the corporation was plaintiff. 
But, in the case of The Inhabitants of the First Parish in 
Sutton v. Cole, the corporation was plaintiff, and the validity 
of an entry into land was one of the points made in the 
cause. ‘The corporation had appointed two agents for the 
purpose, but the entry was made by one only. This entry 
was held to be made not in pursuance of the authority, but 
it was also held, that the action brought by the corporation 
was a ratification of the entry. This | admit to be a deci- 
sion expressly in point. But, thinking it a case in opposi- 
tion to the whole course of decisions in England, as well as 
in this Court, and not supported by decisions in other 
States, or by a long course of decisions even in the State of 
Massachusetts, | should not, perhaps, highly respectable as 
it undoubtedly is, and as | certainly think it, have felt 
myself warranted in yielding to it, had it even been known 
to me. 
It has been contended, that the act of Congress incorpe- 
rating the bank, does not, in terms, require that it shall keep 
a record of its proceedings: and from this omission, it has 
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been inferred, that a record is unnecessary. I cannot assent 


waer~7-~w to the correctness of this inference. 


Bank of the 


U. 8. 
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Dandridge. 


When a being is created without the organs of speech, 
and endowed only with the faculty of communicating its 
will by writing, we need not look in the laws given by its 
creator, for a prohibition to speak, or a mandate to write, 
These are organic laws which it is compelled to observe, 
If we find, in the act of its creation, an enumeration of du- 
ties and powers which are to be performed and exercised by 
writing, it is evidence that the creator considered it as cer- 
tain that the creature would write, and that the evidence of 
its conformity to the will of the creator would be found in 
writing. It is equivalent to a declaration that it shall act by 
writing. 

Let the charter be examined with this principle in our 
minds. 

The 8th section empowers the stockholders to choose di- 
rectors for the management of their affairs, but does not re- 
quire that the election shall be evidenced by writing. Is it 
to be believed, that Congress could have intended that an 
act, on which all the operations of the corporation de- 
pended, which might be contioverted in every action it 
should institute, might rest upon the uncertain, and, perhaps, 
contradictory recollection of the individuals who were pre- 
sent. 

The fairness of an election may be contested ; the mode 
of voting is prescribed by law. Can it be that Congress 
supposed no provision was made which secured written tes- 
timony, by which such contests might be tried ? 

The directors are to elect one of their body as president; 
is no record to be kept of this election? Can we presume 
so much carelessness in Congress, as to suppose it possible 
that matters of such consequence should be left to the loose 
proof which the memory of individuals might furnish? The 
act prescribes the notice which shall be given of the time 
and place of holding the election ; and adds, “ it shall be 
lawful for such election to be then and there made.”? The 
legality of the election depends on time and place. Did 
Congress mean that these facts should rest on memory ? 

The 10th section empowers the directors, for the time be- 
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ing, to appoint officers, and to allow them a compensation ; 
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and to exercise such other powers for the well governing of Ws~y—ey 
the officers of the corporation, as shall be prescribed by its Bank of the 


laws. May all these acts be found only in the frail memory 
of individuals ? 

The 4th rule of the fundamental articles provides, that 
not less than seven directors, of whom the president, or 
some person deputed by him, shall be one, shall constitute 
a board for the transaction of business; but there is no 
clause in the charter requiring a board. Can it be pre- 
tended, that not less than seven directors may make a board, 
and yet, that the directors may act without being assembled 
as a board? Congress has not thought it necessary to for- 
bid their acting otherwise than as a board, because the whole 
law of corporations forbids it. 

In the event of making unlawful loans, the directors are 
made personally responsible ; but those are exempted who 
were absent, or who dissected from the resolution or act 
whereby the same was so contracted or created. 

No clause in the charter directs that loans shall be created 
only by writing. The bond of the debtor may be said to be 
sufficient. Yet this clause is obviously drawn in the idea, 
that all the proceedings on the subject would necessarily be 
in writing. The absentees and dissentients are excused. 
How is this absence or dissent to be proved? Is it to de- 
pend on vague and uncertain memory ? 

The same observations apply to the limitations and re- 
strictions which are found in the 9th and 10th rules of the 
fundamental articles. 

The 13th rule declares, that semi-annual dividends shall 
be made, but does not direct that they shall be declared in 
writing. May the bank so manage its affairs, that no trace 
of these dividends shall be found on its books ? 

The 16th rule declares, that no stockholder, unless he be 
a citizen of the United States, shall vote in the choice of 
directors, but does not direct that written lists shall be taken. 
May they be dispensed with? Is the question who has vo- 
ted to depend on recollection solely ? 

The 23d section subjects the books of the corporation to 
the inspection of a committee of either house of Congress. 
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But there is no clause in the charter which directs the cor. 


\r—~ ~=poration to keep any books. May this be set up as an ex. 
= - the cuse for not opening books containing their transactions for 
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the inspection of a committee of Congress? 

How are we to account for all these strange omissions? 
Strange and unaccountable they would certainly be, on any 
other hypothesis, than that the law of its being, required that 
it should speak and act by writing. Aware of this, Congress 
did not deem it necessary to enjoin upon it, that it should 
act in the only mode in which its organs enabled it to act, 
and that it should abstain from what its organs did not enable 
it to do. 

It may be said, that although certain things ought to ap- 
pear in writing, it is not necessary that all the transactions of 
a bank should so appear; and the assent of the directors to 
the bonds given by their cashiers, need not appear. Such 
grave acts or omissions as may justify the suing out a scire 
facias, to vacate the charter, ought to be evidenced by their 
records ; but such unimportant acts as taking bonds from 
their officers, need not appear. ‘These may be inferred. 

I do not concur in this proposition. I neither admit the 
distinction which has been alleged, nor do I admit that 
the bond of acashier is to be classed with unimportant 
transactions. Congress has not prescribed the intrinsic im- 
portance which shall entitle any transaction of a bank toa 
place on its record, but has legislated on the idea that a re- 
cord of its proceedings will be kept. And if such a dis- 
tinction could be found, the bonds of officers, intrusted 
with all the money of the bank, are among the most inter- 
esting of its duties. Congress has manifested this opinion, 
by enacting, that “ Each cashier or treasurer, before he 
enters upon the duties of his office, shall be required to give 
bond, with two or more sureties, to the satisfaction of the 
directors, ina sum not less than 50,000 dollars, with a con- 
dition for his good behaviour, and the faithful performance 
of his dutiés to the corporation.” 

Congress, then, considered the bonds to be given by the 
cashiers as a subject of real importance; and Congress was 
right in this opinion. It requires very little knowledge of 
the interior of banks, to know.that the interests of the stock- 
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holders are committed, to a very great extent, to these and 
other officers. It was, and ought to have been, the inten- 
tion of Congress to secure the government, which took a 
deep interest in this institution, and to secure individuals, 
who embarked their fortunes in it, on the faith of govern- 
ment, as far as possible, from the mal-practices of its officers. 
One of the means employed for this purpose is the bond re- 
quired from the cashier. Are the directors at liberty to dis- 
pense with this requisition? I think they are not. 

Should a committee of Congress, on inspecting the books 
of the corporation, find that cashiers were acting without 
bonds, would not such gross negligence, such utter disre- 
gard of the positive mandate of the law, furnish serious 
cause fora score facias to vacate the charter? 

It has been urged, that the rule for which the defendants 
contend, would break in upon all the usages of the bank, in- 
validate all the notes they have discounted, and destroy their 
liability for deposits. 

I do not think so. Ido not profess to understand bank- 
ing operations ; but I think the counsel for the defendants 
has plainly shown, that not a single note is discounted, with- 
out evidence, in writing, on the note itself, or on the books 
of the bank, or on both. It is admitted, that the official acts 
of the officers of the bank are binding, and, of course, writ- 
ten memorandums, made by such officer, in pursuance of 
orders of the board, whether on the note itself, or in a book, 
is a corporate act, is written evidence of such order of the 
board of directors as the writingimports. The counsel for 
the defendant has, I think, shown from “ the rules and re- 
gulations for conducting the business of the Bank of the 
United States,” as well as from the practice under those 
rules, that all transactions of that character are, as they 
ought to be, in writing. He has shown also, conclusively, 
as I think, that full provision is made both for general and 
special. deposits; and, in my judgment, every difficulty of 
this description is removed by the 23d rule, which shows 
that a regular record is, as it ought to be, kept of all the 
proceedings of the board of directors. So much of that 
rule as applies to this subject is in these words : 

‘ The proceedings of the board of directors, when con- 
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1827, ducting their business as adeliberative body, shall bogonam- 
warn ed by the following articles : 

= _ “ tst. When the president takes the chair, the moubale 

y. shall take their seats. 

Dandridge. «2d. The minutes of the preceding meeting shall be oud 
before the board proceeds to any other business; and no 
debate shall be admitted, nor question taken at such read- 
ing, except as to errors and inaccuracies. The state of the 
bank shall then be read, and the discounts settled.” 

The board, then, does act as a deliberative body, and does 
keep a minute of its proceedings, which are to be read over 
and corrected. On what subject does the board deliberate, 
if not on the measures which are to be taken for the secu- 
rity of its debts, and on the sufficiency of the sureties in the 
bonds given by the officers who have the management of its 
funds? Most especially is it bound to deliberate on the 
bonds to be given by the cashiers of the bank. This is a 
subject on which the directors are particularly commanded 
to exercise their judgment by one of the fundamental arti- 
cles of the constitution of the corporation. That article re- 
quires, that “‘ each cashier or treasurer, before he enters upon 
the duties of his office, shall be required to give bond, with two 
or moresureties, to the satisfaction of the directors, in the sum 
of 50,000 dollars, with a condition,” &c. Is not the suffi- 
ciency of this bond, then, most especially a subject for deli- 
beration? If it be, how is this deliberation to be con- 
ducted? The rules prescribe the mode with precision, and 
go so far as to direct, that “ at the request of any two of the 
board, the names of the members who make and second.a 
motion, shall be entered on the minutes.”?> The bond must 
be offered, and the question ought to be put, and must be 
put, whether it shall be accepted. The acceptance is ne- 
cessary to the completion of delivery, and is the only proof 
which can be given of that fact, unless it be delivered to an 
attorney, previously appointed by a board to receive it. 
Acceptance, undoubtedly, includes approbation, but is the 
deliberate act of the board, and must appear in their mj- 
nutes. If it must, a copy of those minutes is, in a suit 
brought by the bank, the only admissible evidence of the 
fact. 
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I think it worthy of remark, that among these rules and 
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regulations, not one is found which ordains that a record Wey 
shall be kept, in which the proceedings of the directors Bank v. 8. the 


shall be inserted. They are framed upon the idea, that one 


must be kept. We find them speaking of the minutes, as if Dandridge. 


their existence was indispensable, and need not be pre- 
scribed. Imitating the charter, in this respect, it was deemed 
unnecessary to ordain that a being should write, whose or- 
ganization gave it not the means of transacting business 
otherwise than by writing. 

The counsel for the plaintiffs has sought to escape the 
almost insuperable difficulties which must attend any at- 
tempt to maintain the proposition, that a corporation ag- 
gregate can act without writing, by insisting that the direc- 
tors are not the corporation, but are to be considered merely 
as individuals who are its agents. 

If this proposition can be successfully maintained, it be- 
comes a talisman, by whose magic power the whole fabric 
which the law has erected respecting corporations, is at 
once dissolved. In examining it, we encounter a difficulty 
in the commencement. Agents are constituted for special 
purposes, and the extent of their power is prescribed, in 
writing, by the corporate body itself. The directors are 
elected by the stockholders, and manage all their affairs, in 
virtue of the power conferred by the election. The stock- 
holders impart no authority to them, except by electing 
them as directors. But, weare told, and are told truly, that 
the authority is given in the charter. The charter autho- 
rizes the directors to manage all the business of the corpo- 
ration. But do they act as individuals, or in a corporate 
character? If they act as a corporate body, then the whole 
law applies to them as to other corporate bodies. If they 
act as individuals, then we have a corporation which never 
acts in its corporate character, except ia the instances of 
electing its directors, or instructing them. The corpora- 
tion possesses many important powers, and is, as a corpora- 
tion, to perform many important acts, scarcely one of which 
is to be performed in a corporate character. They are all 
to be performed by agents, acting as individuals, under ge- 

neral powers conferred by the charter. 
Vor. XII. 15 
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it cannot escape notice, that this rule, if it be one, would 


rw apply to almost all corporations aggregate, and would abo- 
a - Sa lish the distinction which has been taken between those 
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which act by an individual, and those which act by an ag- 
gregate of persons. The first partakes of the qualities of 
a sole corporation, the last of a corporation aggregate. 

This rule would apply to almost every corporation aggre- 
gate which exists, or which ever has existed. The excep- 
tions are the very few in which all the members are active, 
or in which the corporation acts by a single individual who 
is its head. All others act by boards usually described in 
the charter. If the president and directors of the Bank of 
the United States act as individuals, then it would seem, 
that the managers of every other corporation, being in like 
manner created by charter, and being in like manner em- 
powered by charter to transact all the affairs of the corpo- 
ration, would likewise act as individuals, and the whole doc- 
trines of the law upon the subject, would find nothing to 
which they are applicable. 

But these doctrines grow out of adjudged cases, and 
Courts have always considered those official agents, whose 
powers are described in the charter, and who act collective- 
ly, as acting in a corporate character. The idea has, I be- 
lieve, never before been suggested, that their acts were to 
be treated as the acts of individuals. They do not appear 
as individual acts ; they are not in the name of individuals, 
but of the corporat= body. In all the cases which have 
come before this Court, that of The Bank of Columbia v. 
Patterson’s Administrators, as well as all others, directors 
are Considered as acting in their corporate character. In 
the cases in England, where the Bank of England has. been 
a party, and in all others, the same view has always been 
taken of the subject. 

The president and directors form, by the charter, a select 
body, in which the general powers of the corporation are 
placed. This body is, | think, the acting corporation ; and, 
according to the 4th article of the fundamental rules, seven 
of them, including the president, or the director deputed by 
the president, are necessary to constitute a board. The 
act of the major part of the board, is the act of the whole, 
and binds the corporation: but this act must, on general 
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principles, be done at one and the same time, and at a re- 





gular meeting held for the purpose. (Kyd. Corp. 309.) Its we—mey 
validity depends on the legal constitution of the board, and — * the 


on its being the act of the body. These essential requisites — 


must be shown; and to show them, the board must keep a Dandridge, 


record of its proceedings. Were the by-laws silent on the 
subject, this would be, as I think, rendered indispensable, 
by the fact, that it is the act of a corporation aggregate. 

If there must be a record of their proceedings, and, even 
were this necessity not absolute, if the by-laws show that 
there is one, it follows that this record, not the oral testi- 
mony of the members, or of bystanders, must prove their 
acts. Their acceptance of any deed, or their assent to any 
contract, if it be their own act, must appear on this record ; 
if it be by agents, authorized for the purpose, the vote giy- 
ing the authority must appear in like manner. 

The 6th article of the fundamental rules directs, that 
“each cashier or treasurer, before he enters upon the du- 
ties of his office, shall be required to give bond, with two 
or more sureties, to the satisfaction of the directors, in a 
sum not less than 50,000 dollars, with a condition,” &c. 

As the bond is to be given before the cashier enters upon 
the duties of his office, it must be given before he can right- 
fully perform any official act; and it will be admitted, that 
the sureties to an official bond are responsible only for the 
official acts of the officer. ‘This bond cannot be given till 
it is received, for they are different, and equally necessary 
parts of one and the same act; but, if it could, the law spe- 
cially requires that it shall be * to the satisfaction of the di- 
rectors.”’ The “satisfaction” must be as to the sufficiency 
of the sureties, for the amount of the penalty is fixed by law. 
This is a subject on which the judgment of the directors 
must be exercised, and it can be exercised only at a regular 
meeting of a board, legally constituted. This must appear 
by the record. Any opinion given otherwise, is the opinion 
of individual members, but is not the corporate opinion of 
ihe board, is not a corporate act binding on the corporation, 
or of which the corporation can avail itself. 

It appears to me, that the bond must be received and 
approved by the board, before the cashier can regularly per- 
form any official act. This reception and approbation are 
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1897. required by the law which enables the corporation to act. 
wm They cannot be dispensed with. That they have been per. 
Bank of the formed must be proved or presumed. If they have been 
'y. performed, they are upon record, for the very act of per- 
Dandridge. formance places them uponrecord. This record, or an au- 
thentic copy of it, must. according to the rules of evidence 

be produced, that it may prove itself. 

May its existence be presumed in this case ? 

The corporation, which claims this presumption, keeps 
the record, and is now in possession of it, if it exists. No 
rule of evidence is more familiar to the profession, than 
that a paper cannot be presumed under such circumstances. 

I have stated the view which was taken by the Circuit 
Court of this case. Ihave only to add, that the law is now 
settled otherwise, perhaps to the advancement of public 
convenience. I acquiesce, as] ought, in the decision which 
has been made, though | could not concur in it. 











Jupement. This cause came on, &c. On consideration 
whereof, it is oRDERED and aDJUDGED, that there was error 
in the Circuit Court in rejecting the evidence offered by 
the plaintiffs in the first bill of exceptions stated, and not 
suffering the same to go to the jury in support of the issues 
joined in the case; and also, that there was error in the said 
Court in rejecting the evidence offered by the plaintiffs in 
the second bill of exceptions, and not suffering the same to 
go to the jury in support of the same issues; thi: Court 
being of opinion, that the evidence was admissible in 
favour of the plaintiffs, notwithstanding there was no 
record of any approval of the bond stated in said 
bills of exceptions by the board of directors of the bank | 
aforesaid, and that the plaintiffs were at liberty to prove the 
fact of such approval by the said board, by presumptive evi- 
dence, in the same way and manner as such fact might be 
proved in the case of private persons not acting as a corpo- 
ration, or as the agents of a corporation. And it is further 
ORDERED and abJuDGED, that for the error aforesaid, the 
judgment of the said Circuit Court be, and hereby is, nE- 
VERSED and ANNULLED, and that the same be remanded to 


the said Circuit Court, with directions to award a venire 
Jacias de novo. 
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(ConstituTionaL Law. Practice.) 
Witttams agamst Norris. 


Under the 25th section of the Judiciary Act of 1789, c. 20., where 
the construction of any clause in the constitution, or any statute 
of the United States, is drawn in question, in any suit in a State 
Court, the decision must be against the title or right set up by the 
party under such clause of the constitution or statute, or: this Court 
has no appellate jurisdiction in the case. It is not sufficient that 
the construction of the statute was drawn in question, and that the 
decision was against the title of the party: it must appear that 
his title depended upon the statute. 

Where, in such a case, the validity of a statute of any State is drawn 
in question, upon the ground of its being repugnant to the consti- 
tution of the United States, and the decision has been in favour of 
its validity, it is necessary to the exercise of the appellate jurisdic- 
tion of this Court, that it should distinctly appear that the title or 
right of the party depended upon the statute. 

The opinion of the Court, or the reasons given for its judgment, 
(unless in the case of instruction, to the jury, spread upon the re- 
cord by a bill of exceptions,) form no part of the record within the 
meaning of the above 25th section. Nor are they made a part of 
the record in Tennessee, by the local law of that State, requiring 
the judges to file their opinions in writing among the papers in the 
cause. 

No orders in the State Court, after the removal of the record into 
this Court, (not made by way of amendment, but introducing new 
matter,) can be brought into the record here’ The cause must be 
heard and determined upon the record as it stood when removed. 














This cause was argued by Mr. White and Mr. Eaton, for 
the plaintiff,* and by Mr. Benton and Mr. Polk, for the de- 
fendant.° 


the Court. 
This is a writ of error to a judgment rendered in the 





a Miller v. Nicholls, 4 Wheat. Rep. 311. 
b Martin v. Hunter, 1 Wheat. Rep. 304. Inglee v. Coolidge, 2 
Wheat. Rep. 363. Lanusse v. Barker, 3 Wheat. Rep. 147. 





Mr. Chief Justice Marsuauu delivered the opinion of Jan. 19th. 
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1827. highest Court for the State of Tennessee ; consequently 
wenn this Court can exercise no other jurisdiction in the case than 
Williams js given by the 25th section of the Judiciary Act. 
Norsis. The counsel for the plaintiff in error contend, Ist. That 
an act of Congress has been drawn into question in the 
State Court, and that the decision has been against that 
act. 

2d. That an act of the legislature of Tennessee, which 
impairs the obligation of a contract, has been drawn into 
question, and that the decision has been in favour of the 
party claiming under that act. 

As preliminary to a consideration of these points, it is ne- 
cessary to inquire whether some additional papers which 
have been brought up by a certiorari, constitute a part of 
the record. 

_Thereasons ‘These papers are, the opinion of one of the judges, which 
given by the. - es 
Couit for its is Supposed to have been delivered and filed as the opinion 
senyaent, ve. Of the Court that decided the cause ; and some proceedings 


though 


duced - wee which took place in the same Court after the record had 
ting, a e : ° ° 
oan the pa- been removed into this Court by writ of error. 


pers in the 1, Is the opinion a part of the record? 
cause, form no 


part of there- As ageneral pruposition, every gentleman of the profes- 
cord. 


sion will, without hesitation, answer this question in the ne- 
gative. An opinion not given to the jury, pronounced after 
a verdict was rendered, and, consequently, having no influ- 
ence on that verdict, which states merely the course of rea- 
soning which conducted the Court to its judgment, may ex- 
plain the views and motives of the Court, but does not form 
a part of its judgment, and cannot constitute a part of the 
record. 

‘The counsel for the plaintiff does not contend for the ge- 
neral principle, but insists that an act of the legislature 
of Tennessee makes the opinion a part of the record in the 
Courts of that State. 

An act passed in the year 1809, “ to establish Circuit 
Courts, anda Supreme Court of Errors and Appeals,” en- 
acts, “ that the judges of the Court of Errors and Appeals, 
as well as the Circuit Court judges, shall, as to the decisions 
on all material points, file their opinions in writing among 
the papers of the cause in which such opinion may be given. 
within ten days from the delivering of the same.” 
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This sentence amounts to no more than a provision that 
the opinion of the judges shall appear, and shall be pre- 
served with the other papers; but does not make that opi- 
nion a part of what is technically denominated “ the re- 
cord,” more than the other papers in the cause among which 
it is filed. Depositions, and exhibits of every description, 
are papers in the cause, and, in one sense of the word, form 
a part of the record. In some States they are recorded by 
direction of law. But, in a jury cause, they constitute no 
part of the record on which the judgment of an appellate 
Court is to be exercised, unless made a part of it by bill of 
exceptions, or in some other manner recognised by law. 
But the plaintiff relies on the succeeding sentence as making 
the opinions of the judges a part of the record. ‘That sen- 
tence is in these words: “ And where a writ of error shall 
be allowed to reverse the judgment of any Circuit Court, 
in any cause, the clerk thereof shall send a transcript of the 
opinion of the judge to the Court of Errors and Appeals, 
with the balance of the record in the cause properly certi- 
fied.”’ It is contended, that the words “ balance of the re- 
cord,”’ show the intention of the legislature that the opinion 
of the judge shall constitute a part of that which is techni- 
cally the record. 

The capacity of a legislature to control the proceedings 
of Courts is not questioned, and if its will be unequivocally 
declared, that will must be obeyed; but, in construing a 
law, implications are not to be drawn from careless expres- 
sions, which would produce unreasonable results, and sub- 
vert the usual course of legal proceedings. Can the opi- 
nion of the judge introduce any fact into the cause? Where 
a judgment is rendered on a special verdict, for example, 
can he, by an opinion filed ten days afterwards, control the 
facts found in that verdict ? Or can he, by any thing insert- 
ed in his opinion, warrant any legal inferences which the 
verdict itself would not justify, or in any manner change 
the legal effect of the finding? If the opinion cannot pro- 
duce these results, for what purpose is it introduced into 
the record ? 

It can be introduced for no other purpose than to suggest 
to the superior Court those arguments which might other- 
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1827. wise escape its notice, which operated in producing the 
worry judgment, and which, in the opinion of the legislature, 
Williams ought to be weighed by the superior Court, before that judg. 

Norris. ment should be reversed or affirmed. If the judgment 

should be correct, although the reasoning, by which the 
mind of the Judge was conducted to it, should be deemed 
unsound, that judgment would certainly be affirmed in the 
superior Court. We cannot, therefore, imply from the 
loose expression which has been cited, so extraordinary a 
result, as that the opinion of the Court, filed after judgment, 
as an argument, should be considered as a part of what is 
technically denominated the record, or should be a supple- 
ment to the verdict. Inthe present case, the opinion which 
was filed, has been inspected, and seems to have been 
founded on a construction of the laws of the State, without 
calling into question the constitution of the United States 
or any act of Congress. This, however, is not relied on, 
because, as has been stated, the opinion has no other in- 
fluence on the cause, than it would have had if published 
in a book of reports. 

If the Court could have doubted on the proper construc- 
tion of this section, the fact that it has never been under- 
stood in the Courts of the State, in the sense for which the 
counsel for the plaintiff in error now contends, would be 
conclusive on the question. It is also not entirely unworthy 
of remark, that so much of the section as requires the 
judges of the Circuit Court to file their opinions in writing, 
was repealed before the judgment in this case was pro- 
nounced; consequently, that part of the section which con- 
tains the words by which the doubt was created, form no 

longer a part of the law. 
Orders made _he certiorari has also brought up a supplemental record, 
~. Soeae a which contains a motion made in the State Court by the 
its removal plaintiff in error, after the cause had been removed into this 


ron n° Court, to amend the record or entries of the judgment, by 


— this inserting the questions which were decided by the judges. 


The reasons for and against this motion are spread upon the 
record ; and the facts which would give jurisdiction to this 
Court, are asserted by the one party and denied by the 
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other. ‘The Court took time for advisement, and “doesnot 
appear to have granted Or rejected the motion. ” cmb ante 
This Court is decidedly of opinion, that'no orders made 
in the Court of the State, after the removal of the récord 
into this Court by writ of error, not made by way of amend- 
ment, but introducing new matter, could be brought into it, 
or could'in any manner affect it. ‘The Ccatise must be tried 
on the record as it stood when removed, not tipon the subse- 
quent proceedings, which were pressed in the State Court 
after its final judgment’ was given. In the present case, 
nothing is before the Court but the original record. : 
“That record exhibits a caveat against the issuing 0 ofa 
grant on a survey, made for the defendant, and assigns vati- 
ous causes why it should not be issued. ‘The plaintiff 
claimed under a patent’ from the state of Tennessee ; ‘and 
the caveat was the proper process to contest the right of the 
defendant. On the'trial,a jury, in pursuance’ of the act of 
the legislature of that State of 1807, ch. 1. sec. 8., was“ im- 
pannelled and sworn, for finding such facts as aré material 
to the cause, and not agreed on by the parties.” The 
jury found, 1st, that on the 3d day of May, 1784, Ezekiel 
Norris made his entry in the office of John Armstrong, ‘en- 
try taker of western lands, reciting the words of the entry. 
In the margin, the following words are inserted, “ detained 
— non-payment.” : 
hat on the 18th of November, 1815, a duplicate 


Tennessee to the said Norris, a copy of which is annexed. 

3d. The 3d fact is, that the entry was special; and ‘the 
4th, that the tract of land, which the entry called to adjoin, 
was notorious. 

5th. That the original warrant, No 2047, to Ezekiel Nor- 
ris, issued and was filed in the comptroller’s office of North 
Carolina, without any endorsement thereon ; that it was de- 
tained for non-payment. The copy of the warrant is found, 
and is incomplete, being without the signature of John Arm- 
strong, the entry taker. * 

The.caveatee required the jury to find, a8 a fact, that the 
purchase money was paid by Norris, and that the memoran- 


dum in the margin, “detained for non-payment,” was a 
Vor. XI 16 











ane of survey was issued by the commissioner of West - 
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fraudulent entry. The jury refuse to find this fact, and inits 
stead, find, “ that it is not proved to them that the conside. 
ration, at the rate of £10 per hundred for every hundred 
acres, for the entry of the said Ezekiel Norris, in question, 
was duly paid to John Armstrong, entry taker, &c. and that 
afterwards it was falsely and fraudulently inserted in the 
margin of the entry book containing said entry, and oppo- 
site to the same, by some person, ‘detained for non-pay- 
ment.’ ” 

The act of North Carolina, which authorized entries to 
be made in John Armstrong’s office, contains the following 
enactment: That every person claiming, before he shall 
be entitled to enter a claim for any of the said lands, shall 
pay into the hands of the entry taker, at the rate of ten 
pounds in specie, or in specie certificates at their nominal 
value, &c. for every hundred acres so entered. 

The 19th section directs every entry taker within the State, 
to make out and deliver to the surveyor, on or before the 
first day of April and the first day of October annually, the 
warrants for the several entries (which are not disputed) 
made in his office, with an endorsement prescribed by law, 
showing the number and date of the entry. 

The Circuit Court for the County of Lincoln decided, 
that Williams, the caveator, had the better right. This 
jadgment was carried to the Court of Errors and Appeals by 
writ of error, where it was reversed, and the caveat. dis- . 
missed. 

That judgment is now before this Court; and in consi- 
dering it we are confined to the inquiry, whether the record 
shows any misconstruction of an act of Congress, or of the 
constitution of the United States. 

In 1789, North Carolina ceded her western territory to 
the United States, reserving to herself the right of perfect- 
ing titles, in all cases where entries had been made accord- 
ing to law. 

Under this reservation, several acts were passed, direct- 
ing warrants of survey to be issued on entries made in John 
Armstrong’s office, where the purchase money had been or 
should be paid. 

In 1796, Tennessee was erected into a State. In 1803, 
‘North-Carolina entered into a compact with the State of 
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Tennessee, in which the former ceded to the latter the 4997, 
power to issue grants, and perfect titles to all claims of land rw 
lying in the said State, which power had been reserved to 7 
herself by North Carolina, in' her acts ceding her then Norris, 
western territory to the United States. This compact was 

assented to by Congress. 

In 1806, Congress passed an act, ceding to the State of 
Tennessee all the rights of Congress to lands lying east and 
north of a line described in the act. 

The land in controversy is within the territory thus ceded 
by Congress. 

If any stipulation in the compact between North Caro- aeeeeee 
lina and Tennessee could have affected the controversy be- tion. 
tween Williams and Norris, it must have been because the 
title of Norris came within the reservation made by the 
State of North Carolina in her act of cession to Congress. 

That reservation was the subject of the compact. As the ' 
controversy was not between two persons, claiming under 
North Carolina, but between a person claiming under North 
Carolina, and one claiming under the State of Tennessee, 
and the decision was in favour of the title set up under 
North Carolina, we cannot perceive how that decision can 
be considered as a violation of the compact. North Caro- 
lina stipulates that tithes should be issued by the State of 
Tennessee for lands to which there were valid claims under 
her laws, and for which patents might have been issued by 
her, had the compact not been made. If the title of Norris 
was valid, according to the laws of North Carolina, then the 
decision in his favour is in pursuance of the compact; if it 
was not valid, according to those laws, then the case is not 
within the compact. In either view of it, the compact has 
not been violated. 

The act which gives the sanction of Congress to this 
agreement, also cedes to Tennessee a large territory, com- 
prehending the lands in controversy. This cession is made 
on several conditions, one of which respects all existing 
¢laims to lands under the State of NorthCarolina. Its ope- 
ration is understood to be, so far as it can affect the case 
now before the Court, precisely the same with that of the 
compact between the two States. ‘The same observations 
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1827, | apply to it as were applied to that instrument. The title, i 
Go for the benefit of which it was intended, if it has any in. : 
fluence in the case, has prevailed. Consequently, neither 
Norris, the compact between the States, nor the act of Congress 
which assents to that contract, and which confers on the 
State of Tennessee the power to perfect titles in the diss 
trict of country which comprehends the lands in controver- 
sy,can have been violated. 

The validity A point of rather more difficulty remains to be consider. 
of a Statelaws ed, It is contended, that the validity of a statute of the 
drawn in ques- State of Tennessee has been drawn into question in this 
ay case, on the ground of its being repugnant to the constitu- 

tion, and the decision has been in favour of its validity. 

The act supposed to be unconstitutional is, “ an act for 
the relief of Ezekiel Norris.” 

lt is not stated in the record, that the constitutionality of 
this act was drawn in question; and the 25th section of 
the Judiciary Act declares, that ‘‘ no error shall be assigned 
or regarded, but such as appears on the face of the record, 
and immediately respects the before mentioned questions of 
validity, or construction of the said constitution,” &c. The 
case of Miller v. Nicholls, (4 Wheat. Rep. 311.) has been re- 
lied on to prove that it is not necessary to the jurisdiction of 
the Court that the record should, in terms, state a miscon- 
struction of the act of Congress, or that it was drawn in 
question. It is sufficient to give the Court jurisdiction, that 
the record should show that an act of Congress was applica- 
ble to the case. 

The case of Miller v. Nicholls, was a claim filed by Mr. 
Dallas, the attorney of the United States, for a sum of mo- 
ney brought into a State Court of Pennsylvania to be dis- 
posed of by the Court. The money belonged to a debtor 
of the United States, who was also indebted to the State of 
Pennsylvania. The Court decreed the money to the State, 
in pursuance, it is presumed, of an act of the legislature, 
giving the State a preference. The case was brought, by 
writ of error, into this Court, upon the allegation that the 
judgment was in violation of the act of Congress, which 
gives priority to the United States in all cases of insolvency. 

This Court dismissed the writ of error, because, the fact of 
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insolvency not having been showa, it did not appear from 
the record that the act of Congress, or the constitutionality 
of the State law, was drawn into question. ‘The Court 
added, that the record need not state, in terms, a miscon- 
struction of the act of Congress, or that it was drawn in 
question. 

The act of Conzress applies to every insolvent debtor of 
the United States, and gives them priority as to all the pror 
perty of the debtor which he possessed when the insolvency 
took place ; but it applies only to cases of insolvency. Had 
the record shown that this was a case of insolvency, so that 
the act of Congress applied to it, that act must have been mis- 
construed, or its obligation denied, when the Court decreed 
the money to. the State of Pennsylvania ; and the Court was 
of opinion, that the act could not have been evaded, by the 
omission to refer to it in the judgment, or to spread it on the 
record. 

To apply the principle of that case to this, it will be ne- 
cessary to show that the title of Norris depended on the 
act passed in his favour by the legislature of Tennessee, 
and that the act was repugnant to the constitution. 

That act is in these words: ** Be it enacted,” &c. “ that 
the commissioner of West Tennessee be, and he is hereby 
authorized to issue to Ezekiel Norris, certificates or war- 
rants to the amount of 2,280 acres, being the amount of 
two entries, No. 2,046 for 1,000 acres, and No. 2,047 for 
1,280 acres, on which no warrants or grants were issued ; 
provided that the said Ezekiel Norris shall produce. suffi- 
cient evidence to the said commissioner that the considera- 
tion for said entries was paid, and that no warrant or grant 
ever issued on said entries.” 

When this act passed, a patent had been granted by the 
State of Tennessee to the plaintiff in error, comprehending 
a part of the land covered by the entry of Norris. If its 

effect was to annul that patent, and to give a new title to 

_ Norris, the act would come within the decision of this Court 
in the case of Fletcher vy. Peck, asa law impairing the obliga- 
tion of contracts. In determining whether such was its 
effect, it is necessary to inquire whether Norris’s entry was 

absolutely void, or gave an incipient title, capable of being 
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carried into grant. If the purchase money was paid, the 
entry was valid. If not paid, the entry might be void, ‘or 
only voidable. The words of the act under which it was 
made have been cited, and may admit of either construc: 
tion. It is a question for the legislature and courts of the 
State, and its decision the one way or the other would not 
be repugnant to the coustitution of the United States. It is 
apparent that the legislature of North Carolina has not 
considered these entries, where the purchase money was 
not paid at the time, as being absolutely void, but has sup- 
posed them to be capable of being perfected, and carried 
into grant, as the legislature might direct. 

In 1794, the comptroller was directed to issue warrants 
in all cases in which the purchase money had been paid. 

In 1796, it was enacted, that no grants should issue on 
warrants on entries made in John Armstrong’s office, unless 
it should appear by Armstrong’s books, or other sufficient 
testimony, that the purchase money had. been paid. The 
next succeeding section of the same act authorizes any per- 
son entitled to such entry to pay into the treasury the 
amount or balance of the purchase money, upon which a 
warrant may be issued. 

In 1798, the legislature appointed commissioners to inves- 
tigate the frauds suggested to have been committed in the 
Secretary’s office, and directed that no grant should issue 
on warrants obtained on entries which the commissioners 
might deem fraudulent. 

The act of 1799, ch. 7. sec. 16. directs warrants to issue 
onvall entries where the requisites of the law have been, or 
shall be, complied with. 

The legislation of North Carolina, to the year 1803, pro- 
ceeds upon the idea, that the entries made in John Arm- 
strong’s office, for which the purchase money had not been 
paid, were not absolutely void, but might be made good by 
paying the purchase money, or such part of it as remained 
due. The right seems to have been considered as pre- 
served and suspended until the purchase money should be 
paid. In this state of things, the power of perfecting titles, 
which had been retained by North Carolina in her Cession — 
Act, was transferred to Tennessee, on condition that titles 
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should be perfected, or entries made, under the laws of that 
State, according to the requisites of those laws. 


127 
1897. 


In 1806, c. 1. sec. 45. the legislature of Tennessee ap- Willows 


pointed commissioners to decide on the validity of entries, 
with directions to admit no warrants on entries made in John 
Armstrong’s office, if it may appear to the said commis- 
sioners that the purchase money has not been paid. 

By the act of 1807, c. 20. sec. 25 and 29. it is enacted, 
that where it shall appear to either of the commissioners, 
that entries have been made in John Armstrong’s office, on 
which the purchase money has been paid, in whole or in 
part, warrants may issue for so much land as has been paid 
for. But it is provided, hat the person exhibiting such 
claim, shall produce a certificate from the comptroller of 
North Carolina, showing what sum was paid on the said en- 
try. This act was continued in force till the Ist of January, 
1815. In October, 1815, an act passed, directing that there 
should be one commissioner in East, and one in West Ten- 
nessee, each of whom should exercise the powers which had 
been vested in commissioners by the act of 1806. 

We do not understand that the propriety or obligation of 
these acts has ever been questioned by the Courts of either 
North Carolina or Tennessee. We do not understand that 
the Courts of either State have ever questioned the legisla- 
tive construction of the act, opening the office in which 
this entry was made. That construction is, that entries re- 
ceived by John Armstrong, though not accompanied by the 
purchase money, were not absolutely void, but would be- 
come valid, should the purchase money be afterwards paid ; 
and that such proof of payment might be received as the 
legislature should prescribe. It cannot be doubted, that 
numerous titles are held under this construction of the law. 
Its correctness or incorrectness does not seem to involve 
any constitutional question, or any question which can give 
this Court jurisdiction in a cause which has been determined 
in a State Court. 

Had the claim of Ezekiel Norris been decided by the 
commissioners acting under the general law, it would pro- 
bably never have been contested. | What difference is 
there, so far as respects its constitutionality, between the 
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act passed in his particular case, and the act containing a 
general reference of all cases of the same description to the 
commissioner? The difference consists solely in this: the 
general act admits no other proof of payment than a certifis 
cate from the comptroller of North Carolina; the particu. 
lar act authorizes the commissioner to establish the claim 
on sufficient evidence; that is, we presume, on such evi- 
dence as is generally admissible in a Court of justice. We 
know of no principle which could impose on the legislatare 
of the State the necessity of exacting from the claimant, 
under an entry made in John Armstrong’s office, as indis- 
pensable to the establishment of his claim, a certificate from 
the comptroller of North Carolina that the purchase money 
had been paid. The act of 1794 left the fact of payment 
open to legal proof. The act of 1796 required that it 
should appear by Armstrong’s books, or other legal testi- 
mony. If, then, the general act of Tennessee had allowed 
the commissioner to issue warrants, on sufficient proof, 
such act might have been questioned on the ground of po- 
licy, but not of right. 

If this be correct, if the legislature might have dispensed 
with this testimony in a general law, why may it not be dis- 
pensed with in a particular law, where its effect on the cause 
is precisely the same asif it had been general? There are, 
undoubtedly, great and solid objections to legislation for par- 
ticular cases. But these objections do not necessarily make 
such legislation repugnant to the constitution of the United 
States. 

The act “for the relief of Ezekiel Norris,” did not au- 
thorize the commissioner to grant him a certificate or war- 
rant on his entry, unless he should prove that the purchase 
money had been paid. The laws had preserved such en- 
tries, and, consequently, an act to enable the proprietor of 
one of them to prosecute his claim, is not necessarily an act 
impairing the obligation of a contract. 

The question whether the judgment of the commissioner 
was conclusive evidence that the purchase money had been 
paid, is entirely distinct from the constitutionality of the 
law, and the decision of the State Court upon it cannot be 
revised in this Court. 
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We are of opinion, that this record does not exhibit a 


case of which this Court can take jurisdiction, and that the sw 


writ of error ought, therefore, to be dismissed. 


Jupement. This cause came on, &c. On consideration 
whereof this Court is of opinion, that there is no error ap- 
parent on the face of the record, of which this Court can 
take jurisdiction. It is, therefore, consipERED by this 
Court, that the writ of error be dismissed, and that the 
cause be remanded to the Supreme Court of Errors and 
Appeals of the State of Tennessee. 


[ConstirurionaL, Law. Construction or Starute.} 


Monteomery, Plaintiff in Error, against Hernwanpez and 
Others, Defendants in Error. 


Under the 25th section of the Judiciary Act of 1789, ch. 20., this 
Court has no appellate jurisdiction from the final judgment of the 
highest Court of a State, in a suit where is drawn in question the 
construction of a statute of, or a commission held under the United 
States, unless some title, right, privilege, or exemption, under such 
statute, &c. be specially set up by the party, and the decision be 
against the claim so made by him. 

Where a suit was brought in a State Court upon a marshal’s bond, 
under the act of April 10th, 1806, ch. 21., by a person injured by a 
breach of the condition of the bond, and the defendants set up asa de- 
fence to the action that the suit ought to have been brought in the 
name of the United States, and the Court decided that it was 
well brought by the party injured in his own name: Held, that the 
exemption here set up being merely as to the form of the action, 
and no question arising as to the legal liability of the defendants 
under the act of Congress, this Court had no authority to re-ex- 
amine the judgment, so far as respected the construction of that 
part of the act, which provides, that suits on marshals’ bonds “ shall 
be commenced and prosecuted within six years after the said right 
of action shall have accrued, and not afterwards.” 

Under the 4th section of the same act, although the condition of the 
marshal’s bond is broken by his neglecting to bring money into 
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Court, directed to be so brought in, or to pay it over to the party, 
yet, if the proceedings be suspended by appeal, so that the party in- 
jured has no right to demand the money, or to sue for the recovery 
of it, his right of action has not accrued, so as to bar it, if not 
commenced within six years. 


THIS cause was argued by Mr. D. B. Ogden for the plain- 
tiff in error, and by Mr. Key for the defendants in error. ¢ 


Mr. Justice Trimste delivered the opinion of the Court. 

This case is brought up by writ of error from the highest 
Court of law of the State of Louisiana. 

The case is, that the defendants in error instituted a suit, 
in their own names, in the District Court of the State for 
the first judicial district, upon the bond given by Michael 
Reynolds to the United States, as marshal of the district of 
Louisiana, conditioned to be void upon his “ well and faith- 
fully executing the duties of his said office ;” and the plain- 
tiff in error having executed the bond, as one of the mar- 
shal’s sureties, and the marshal having since died, the suit 
was brought against the plaintiff in error, and the said Rey- 
nolds’ personal representative. 

The breach of the condition of the bond alleged, is, that 
by the order of the District Court of the United States, for 
the district of Louisiana, in a suit in Admiralty, wherein the 
defendants in error were libellants against the schooner Es- 
trella and her cargo, the vessel and cargo were directed, by 
the Court, to be sold by the marshal, and the proceeds of 
the sale held by the marshal, subject to the order of 
the Court; that the marshal, in pursuance of that order, 
sold the vessel and cargo, and received the money ; that the 
Court of Admiralty, by its final decree in the cause, di- 
rected the vessel and cargo, or the proceeds thereof, to be 
restored to the libellants; and that the marshal had failed 
to pay over to the libellants, 3,126 dollars, part of the pro- 
ceeds, as was his duty, under the final order and decree 
of the Court. . The suit having been commenced and pro- 
secuted, by petition, according to the practice of the civil 


@ He cited Pothier des Obligations, No. 645. De Prescription, 
No. 22, 23. 2 Cranch, 91, 92. 
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law which prevails in Louisiana, the respondent, Montgo- 497, 
mery, put in his answer, admitting the execution of the bond, wen 
but insisting, that as the bond was executed to the United ey 
States, and the defendants in error no parties to it, they had Hernandez. 
no right or interest in the bond, and could not sue fora 
breach of the condition thereof; and denying the breaches 
alleged in the petition. By a supplemental answer, in the 
nature of a plea of the act of limitations, Montgomery al- 
leged, if any breach had taken place, that more than six 
years had intervened since the cause of action, before the 
institution of the suit. 
The record states, that the jury sworn in the cause, after 
hearing testimony, and receiving a charge from the Court. 
returned a verdict for the defendants in error, for the sum 
of 3,126 dollars; for which sum judgment was rendered 
upon the verdict in their favour. From this judgment 
Montgomery appealed to the Supreme Court of the State, 
where the judgment of the District Court was affirmed ; 
aud this judgment is sought to be reversed in this Court upon 
the present writ of error. 
On the trial of the cause in the District Court, Montgo- 
mery objected to the admission, as testimony, to the jury, 
certain documents, purporting to be accounts of the mar- 
shal’s sales of the Estrella and cargo; and, his objections 
being overruled, he excepted to the opinion of the Court, 
admitting the papers offered; and his exception was sealed, 
and made part of the record. 
The appellate jurisdiction of this Court, in cases decided 
in the State Courts, is very special and limited in its charac- 
ter. By the 25th section of the judiciary act, made in pur- 
suance of the constitution, it is provided, “ That a final 
judgment or decree, in any suit in the highest Court of law 
or equity of a State, in which a decision in the suit could be 
had, where is drawn in question the validity of a treaty or 
statute of, or an authority exercised under, the United 
States, and the decision is against their validity; or where 
is drawn in question the validity of a statute of, or an au- 
thority exercised under, any State, on the ground of their 
being repugnant to the constitution, treaties, or laws of 
the United States, and the decision is in favour of such 
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1827, Validity; or where is drawn in question the construction of 
—— ~~ any clause of the constitution, or of a treaty, or statute of, 
aeeaguesty or commission held under, the United States; and the de- 
a cision is against the title, right, privilege, or exemption, spe- 
cially set up by either party, under such clause of the con- 
stitution, treaty, statute, or commission, may be re-exa- 
mined, and reversed or affirmed, by the Supreme Court of 

the United States.” 

Extentofthe Under these provisions, we have no authority to re-exa- 
— Pg mine the whole case. We can re-examine so much, and 
= Court un- such parts of it only, as come within some one or other of 

er the 25th 
section of the the classes of questions enumerated in the act of Congress, 
pr ny 46. and so much of the case as must necessarily be decided to 

arrive at such question. 

It has been insisted for the plaintiff in error, that the 
question raised upon the record, whether Hermandez, not 
being a party to the marshal’s bond given to the United 
States, could maintain a suit upon it in his own name only, 
without suing in the name of the United States, for his use, 
is a question which can be re-examined in this Court. We 
are not of that opinion. It is not every misconstruction of 
an act of Congress by a State Court, that will give this 
Court appellate jurisdiction. It is where the party claims 
some title, right, privilege, or exemption, under an act of 
Congress, and the decision is against such right, title, privi- 
lege, or exemption. 

In this case the plaintiff in error did not, and could not, 
claim any right, title, privilege, or exemption, by, or under 
the marshal’s bond, or any act of Congress giving authority 
to sue the obligors for a breach of the condition; or, at 
most, his claim to exemption rests upon form, and not sub- 
stance, as the law expressly charges him, and the objection 
is only that the name of the United States should have been 
inserted for the use of the plaintiff. 

However we might be inclined to the opinion that, regu- 
larly, and in point of form, the suit should have been in the 
name of the United States, for the use of Hermandez, we 
have no jurisdiction or authority to re-examine, and either 


reverse or affirm the decision of the State Court on that 
ground. 

















ae a ee ee. a... 










































OF THE UNITED STATES. 





138 


The only part of the case over which we can rightfully 4g97, 
exercise appellate jurisdiction, is that raised by the supple: woex—ey 
mental answer, pleading the prescription or bar of six years ; eangemeny - 
in which the party claims an exemption under the laws of Hernandez. 
the United States, from liability as surety of the marshal ; 
the decision in the State Court being against the exemption 
so specially set up by him. 

The act of Congress passed in 1806, relating to bonds 

given by marshals, enacts, “ that all suits on marshals’ 
' bonds, if the cause of action has already accrued, shall be 
commenced and prosecuted within three years after the pas- 
sage of this act, and not afterwards; and all such suits, in 
case the right of action shall accrue hereafter, shall be com- 
menced and prosecuted within six years after the said right 
of action shall have accrued, and not afterwards,” &c. (In- 
gersol’s Dig. 402.) 

It is obvious, that whether this act of Congress exempts 
the plaintiff in and from responsibility or not, must de- 
pend upon the time when the right of action accrued to 
Hermandez & Co. for any injury sustained by reason of the 
' marshal’s failure to perform his duty. It was the duty of 
the marshal, under the order of the Court of Admiralty, di- 
recting him to sell the Estrella and cargo, and hold the pro- 
ceeds subject to the future order of the Court, to bring the 
money into Court as soon as received by him, in order that it 
might be deposited in the Branch Bank of the United States. 

The order of the Court directing the marshal to hold the pro- 
ceeds until the further order of the Court, can only be con- 
strued to mean, that he should hold them in the manner 
prescribed by law. ‘The law directs the money to be de- _ 
posited in the name of, and to the credit of the Court; and 
provides, that the money so deposited shall not be drawn 
out of bank without the order of the Court. The ob- 
ject of the law was to prevent the officers of the Court from 
holding money, in such cases, in their own hands, and con- 
verting it to'their own use. It was only a partial execution 
of the precept of the Court to sell the vessel and cargo; 
its mandate was not faithfully performed until the proceeds 
were brought into Court by him, in order to be deposited 
according to law, or until he paid it over to Hermandez, as 




















CASES IN THE SUPREME COURT 


directed by the final decree and order of Court. The mar. 


www shal’s failure to bring in the money, or pay it over to Her- 
—s nandez & Co. was a violation of his duty, and a breach of 
Hernandez. the condition of his bond. 


The Supreme Court of the State decided, that although 
the breach of the condition of the bond took place more 
than six years before the institution of this suit, yet the 
plaintiff’s right of action did not accrue until within the six 
years ; and that, consequently, the act of limitations consti- 
tuted no bar to the action. This Court perfectly accords 
in opinion with the Supreme Court of the State. 

If it be true, that the condition of the bond was broken 
at the time the marshal failed to bring the money into Court 
to be deposited in the bank, or pay it over to Hermandez & 
Co. ; and if it be true that the breach of the condition of the 
bond was to the injury of Hernandez & Co.,; yet, it is not 
true, that Hernandez & Co. had, at that time, any right of 
action. The record of the proceedings in the Court of Ad- 
miralty shows that the Estrella and cargo were sold, and the 
proceeds received by the marshal; and that the suit was 
finally decided in the District Court, on the day of 

, 1817; by which final decree the proceeds 
were ordered to be paid over to Hermandez & Co. 

An appeal was presented from that decree in this Court; 
where it was affirmed at the February term in the year 
1819, within less than six years before the institution of this 
suit. 

It is perfectly clear that Hernandez & Co. had no right to 
demand of the marshal the proceeds of the sales, or to sue 
for the recovery thereof, until after the affirmance in this 
Court. The right of action was suspended, during the pen- 
dency of the appeal in this Court; and during such suspen- 
sion, the statute of limitations did not run against him. 

We are, therefore, of opinion, that the Supreme Court of 
Louisiana have misconstrued neither the act of Congress 
limiting actions upon marshals’ bonds to six years from the 
time the right of action accrues, nor any other act of Con- 
gress, to the prejudice of the plaintiff in error. 


Judgment affirmed. with cesis and six per cent. da- 
mages. 





























OF THE UNITED STATES. 


[PracTice. | 


Winn’s Heirs agaist Jackson and Others. 


The judgment of the highest Court of law of a State, deciding in 
favour of the validity of a statute of a State, drawn in question 
on the ground of its being repugnant to the constitution of the 
United States, is not a final judgment within the 25th section of 
the Judiciary Act of 1789, ch. 20., if the suit has been remanded 
to the inferior State Court, where it originated, for further pro- 
ceedings, not inconsistent with the judgment of the highest Court. 


ERROR to the Court of Appeals of Kentucky. 

This was an ejectment, originally brought in the Harrison 
Circuit Court of the State of Kentucky, by the plaintiffs in 
- error, against the defendants in error, and judgment being 
rendered for the plaintiffs, the cause was carried, by writ of 
error, to the Court of Appeals, being the highest: Court of 
law and equity of that State. The judgment was reversed 
in the Court of Appeals. and the cause remanded to the 
Harrison Circuit Court, for further proceedings, not incon- 
sistent with the decision of the Court of Appeals. Where- 
upon the plaintiffs sued out their writ of error under the 
25th section of the Judiciary Act of 1789, c. 20. and 
brought the cause before this Court, as being a suit where 
was drawn in question the validity of a statute of the State 
of Kentucky, on the ground of its being repugnant to the 
constitution of the United States, and the decision being in 
favour of its validity. 


Mr. Wickliffe moved to quash the writ of error, upon the 
ground, that although the decision of the Court of Appeals 
was in favour of the validity of the statute which had been 
drawn in question as being repugnant to the constitution of 
the United States, the judgment of that Court was not “a 
final judgment” within the true meaning of the 25th section 


135 
1827. 
Winn 

v. 
Jackson. 


Feb. 1st. 





136 


1827. 


and 
Post Master 
General 


Vv. 
Early. 


CASES IN THE SUPREME COURT 


of the Judiciary Act of 1789, ch. 20. the case having been 
remanded tothe Circuit Court of Harrison for further pro- 
ceedings.“ 

Motion allowed. 


{ConstirurionaL Law.] 


Tue Post Master Genera or THE Unitep States 
against Earty and Others. 


The Circuit Courts of the Union have jurisdiction, under the consti- 
tution, and the acts of April 30th, 121¢, ch. 262. s. 29., and of 
March 3d, 1815, ch. 782. s. 4., of suits brought in the name of 
**the Post Master General of the United States,”’ on bonds given: 
to the Post Master General by a deputy Post Master, conditioned 
“‘to pay all moneys that shall come to his hands for the postages of 
whatever is by law chargeable with postage, to the Post Master 
General of the United States for the time being, deducting only 
the commission and allowances made by law for his care, trouble, 
and charges, in managing the said office,” &c. 

The Post Master General has authority to take such a bond, under 
the different acts establishing and regulating the Post Office de- 
partment, and particularly under the act of April 30th, 1810, ch. 
262. s. 29. 42. ’ 


THIS was an action of debt, commenced in the Circuit 
Court for the district of Georgia, by the District Attorney 
of the United States for that district, in the name of the 
Post Master General of the United States, against the de- 
fendants, on a bond executed by them, in June, 1820, to the 
Post Master General of the United States, the condition of 
which, after reciting that Eleazer Early (one of the co- 
obligors and defendants in the suit) is Post Master at Sa- 
vannah, provides, that if he shall perform the duties of his 
office, ‘and shall pay all moneys that shall come to his 
hands for the postages of whatever is by law chargeable 


a He cited Gibbons v. Ogden, 6 Wheat. Rep. 448. 
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States for the time being, deducting only the commission were 


and allowances, made by law, for his care, trouble, 
charges, in managing the said office,” &c. “ then the above 
obligation shall be void.” The breach assigned was, that 
the said E. Early did not pay to the Post Master General 
the moneys which came to his hands, as post master at Sa- 
vannah, but that the sum of 7,736 dollars and 64 cents was 
still in arrear and unpaid. The defendants pleaded to the 
jurisdiction of the Court, that this was “ not a suit in which 
the United States are a party, nor is the debt declared on 
one contracted, authorized, or arising, under a law of the 
United States, and over which jurisdiction has been given 
to this honourable Court.” On the argument of the cause 
in the Court below, the opinions of the judges of that Court 
were opposed upon the question of jurisdiction, and it was 
certified to this Court for a final decision. 


The cause was argued by the 4itorney General and Mr. 
Wheaton, for the plaintiff, and by Mr. Webster and Mr. 
Berrien, for the defendants. 

On the part of the plaintiff, it was contended, (1.) that 
the laws of the United States gave, and were intended to 
give, the jurisdiction now in question.* If there was any 
apparent discrepancy in the laws on the subject, it grew out 
of the fact, that the post office department existed long 
before the establishment of the present constitution, and 
Congress had dealt with it as an existing institution of the 
government. ‘The laws now in force, and the usage which 
had grown up under them, of the Post Master General 
taking bonds to secure the official good conduct of his de- 
puties, and bringing suits on them in the Courts of the 
Union, would be best explained by a recurrence to this his- 
torical fact. The Post Office Act of April 30th, 1810, 
ch. 262. s. 29. which is a consolidation of the former laws 
on the subject, directs the Post Master General to “ cause a 
suit to be commenced against any post master who does not 


a Osborn v. The Bank of the United States, 9 Wheat. Rep. 758. 
$25. 901, 902. 
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render his quarterly accounts, and pay over the balance tu 
the Post Master General.” And provides, “ that all suits 
which shall hereafter be commenced for the recovery of 
debts or balances due to the general post office, whether 
they appear by bond or obhgatione made in the name of the 
existing, or any preceding, Post Master General, or other- 
wise, shall be instituted in-the name of the Post Master Ge- 
neral of the United States.” The 42d section of the same 
act repeals the former post office laws, with a proviso, saving 
suits and the bonds given by deputy post masters for the faith- 
ful execution of their several duties and offices. The act 
of the 3d of March, 1815, ch. 782. s. 4. declares, “ that the 
District Courts of the United States shall have cognizance, 
concurrent with the Courts and magistrates of the several 
States, and the Circuit Courts of the United States, of all 
suits at common law, where the United States, or any officer 
thergof, under the authority of any act of Congress, shall 
sue, although the debt, claim, or matter in dispute, shall not 
amount to 100 dollars.” It was admitted that the clause 
giving the jurisdiction to the Circuit Courts, was awkwardly 
expressed in this last section, which seemed to have been 
drawn upon the supposition that the jurisdiction already re- 
sided in those Courts; yet it was insisted that this was 
equivalent to a declaration of the legislative will, that it 
should be exercised by them, since the District Courts could 
not have a concurrent jurisdiction with the Circuit Courts 
in such suits, unless the latter had, by law, cognizance of 
the same. If it should be objected, that though the Circuit 
Courts might have cognizance of actions where any officer 
of the United States sues under the authority of any act 
of Congress, yet there is no such act authorizing the Post 
Master General to take the bond, on which this suit was 
brought: it was answered, that the authority to sue on such 
a bond, given in the 29th section of the act of 1810, is an 
implied authority to take it, and a legislative recognition of 
the notorious pre-existing practice of office, which is also 
strongly confirmed by the proviso in the 42d section, saving 
all suits and the bonds given by post masters. Even ifit were 
doubtful whether he could take a bond for the faithful dis- 
charge, by his deputies, of their official duties, without an 
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express authority by law, a bond might certainly be taken to 
secure the payment of moneys due to the government in 
the post office department, as well as to an individual, or to 
a corporation.* A mere voluntary bond, taken at common 
law, for a purpose not unlawful, and adapted as means to 
attain the end contemplated by the statute, would be valid, 
and a suit might be maintained upon it ina Court of com- 
petent jurisdiction.’ 

2. If, then, the bond was a lawful bond, and the Post 
Master General was authorized to cause a suit to be com- 
menced on it in his official name, and if the intention of 
Congress to vest jurisdiction over such suit in the Circuit 
Courts was sufficiently manifested, the only remaining ques- 
tion would be, whether the laws conferring this jurisdiction 
were consistent with the constitution, by which the judicial 
power is extended to “ all cases in law and equity arising 
under the laws of the United States,” and to “ controversies 
to which the United States shall be a party.’ That this was 
a case arising under the laws of the Union, was self-evident ; 
and that it was a controversy to which the United States is a 
party, would appear from an examination of the record. 
The suit is brought by the District Attorney of the United 
States, in the name of the Post Master General, not for his 
own benefit, but as the public agent of the government, and 
a trustee forthe United States. The acts of public officers, 
within the sphere of their authority, are the acts of the go- 
vernment; and the money to be recovered being the proper- 
ty of the United States when recovered, the United States 
are parties to the suit.© There was a distinction be- 
tween a formal party to the suit, and a substantial party to 
the controversy. This distinction might be illustrated by 
the ordinary principle applicable to assignments of choses 
in action, where the suit is brought by the assignee in the 
name of the assignor, but the latter cannot control it.””? So, 


a Dugan v. United States, 3 Wheat. Rep. 172. 

b 2 Lord Raym. 1459. S. C. 2 Str. 745. 2 Dall. 122. 6 Binn. 
292. 12 Mass. Rep. 367. 1 Peters’ C. C. Rep. 47. 

c Osborn v. The Bank of the United States, 9 Wheat. Rep. 902 
d 1 Wheat. Rep. 235. 5 Wheat. Rep. 277. 
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also, the assignee of the crown has a right to sue in the 
name of the crown.* There the crown is no party to the 
controversy, though a party to the suit. Here the Post 
Master General is the nominal party on the record, but 
the United States is the real party to the controversy. In 
the case of Brown v. Strode, where the suit was brought 
in the name of “ the justices of the peace for the county 
of Stafford,” who were citizens of Virginia, against the 
defendant, a citizen of the same State, to recover a debt 
due to a British subject, the alien was there considered 
as the substantial party to the suit, it being brought for his 
benefit.’ So, in England, many suits in which the public 
is concerned, are not brought in the name of the crown. 
Thus, at common law, independent of any statutory provi- 
sion, the Attorney General exhibits, in his own name, an in- 
formation of debt, which is called the king’s action of debt; 
or, if a discovery is wanted, an English information in the 
Exchequer, called the king’s bill in equity. Here the At- 
torney General is the nominal party, whilst the crown is the 
substantial party for whose benefit the suit is brought. And 
the prosecutions under the revenue laws are frequently 
brought by the commissioners of excise and the customs, 
or by their order, in the name of the Attorney General ; or, 
in minor cases, by the inferior officers of the revenue ; but 
the public is always considered as the substantial party to 
the suit.” 


For the defendants, it was argued, that whatever might 
be the extent of the judicial power as defined in the consti- 
tution, the tribunals inferior to the Supreme Court, and 
created by Congress, could only exercise such jurisdiction 
as was expressly conferred upon them by statute. But, it 
was insisted, that this was not “ a case arising under the 
laws of the United States,” nor “ a controversy to which 
the United States are a yarty.”? And, in this view, it was 


a Cro. Jac. 82. 

b 5 Cranch, 303. 

c Bunb, 225. 262. 558. 223. Parker, 37. 279. Hale, in Hargr. 
Law Tracts, 216. 2 Anstr.558. Coop. Eq. Pl.21, 22. Mitf. Pi. 
22. Barton’s Eq. 59. 

d 2 East's Rep. 362. 1 Chitty’s Com. Law, 801, 824. 
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insisted, (1.) that there was no law of Congress which, in 
terms, required or authorized the Post Master General to 
take the bond on which the suit was brought. There was, 
indeed, no express inhibition of such a bond, but the sup- 
posed implied authority to take it was negatived by the ob- 
vious policy of the post office laws. That policy was to 
secure the collection of the dues to the department by re- 
quiring prompt settlements, enforced by the personal re- 
sponsibility of the Post Master General, as provided in the 
29th section of the actof 1810. It was not meant to rely 
upon this provision as constituting a ground of defence for 
a deputy post master sued by the Post Master General for 
official negligence, upon the primary obligation imposed on 
him by accepting the office, and not accounting for the pub- 
lic moneys received in his official capacity. It was only 
contended, that it excluded the idea of the Post Master Ge- 
neral being authorized to take a security not expressly au- 
thorized by the law, from an agent appointed by him, re- 
movable by him, and accountable to him. This inference 
was supported by the new provision inserted in the 3d sec- 
tion of the amended post office act of 1815, expressly au- 
thorizing and requiring him to take such a bond. This was 
a legislative declaration, negativing the right under any pre- 
existing statute. The question here was not, whether this 
might not be good as a voluntary bond at common law. 
Without stopping to inquire whether the United States have 
a system of unwritten law, to which an official bond, not 
authorized by any statute of Congress, can be referred for 
its validity, it was said that the cases cited to show that the 
bond might be sustained at common law, were foreign to 
the present inquiry. This was a question of jurisdiction, 
which depended upon the other question, whether this bond, 
(admitting it to be valid at common law,) when made the 
foundation of an action, presented a case arising under the 
laws of the United States. To make ita case arising under 
those laws, the bond must not only be valid, but must be 
authorized by statute ; and the case could no more be said 
to arise under the laws of the United States, than that of a 
voluntary bond taken by the marshal, or the collector, from 
their deputies. 
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2. But even supposing the bond in question was authorized 
to be taken by the laws of the United States, jurisdiction of 
a suit brought upon it could only be vested in the Circuit 
Court by some express legislative enactment. Though 
the case may be included in the constitutional grant of juris. 
diction, some act of Congress is necessary to enable the 
Courts to exercise it.* So far from Congress having con. 
ferred this jurisdiction on the Circuit Courts. the Post Office 
Act, whilst it is silent as te the Courts of the Union, expressly 
confers it on the State Courts. As to the Judiciary Act of 
1815,s. 4. the title of that act shows the intention of Con- 
gress to limit its operation to the State Courts and to the 
District Courts of the United States. If it can be con- 
strued to extend to the Circuit Courts of the Union, its ef- 
fect is merely to give them jurisdiction in the specified cases 
where “the debt, claim, or matter in dispute, shall not 
amount to 100 dollars.” The words “concurrent with the 
Circuit Courts,” were not intended to give jurisdiction to 
those Courts. Similar expressions are found in the 9th and 
11th sections of the Judiciary Act of 1789, but it had never 
been supposed that such was their effect. It is possible 
that the act was passed, upon the mistaken supposition that 
the jurisdiction was already vested in the Circuit Court. 
But this could not make the law; aud the Court would not 
construe this particular act contrary toits plain intent, how- 
ever erroneous the opinion which produced it. 

3. The remaining question was, whether the United 
States were a party to the suit. And even admitting that 
the proceeds would accrue to their benefit, that the money 
which the bond was given to secure was their money, for 
which assumpsit could have been maintained against the 
principal obligor in their name ; still, as it regarded the co- 
obligors or sureties, this was a new contract, not depending 
on any pre-existing debt, liability, or obligation from them 
to the United States. Their obligation arises exclusively 
from the bond, which binds them to the Post Master General 
alone; no action could be maintained against them by the 


a Bank of the United States v. Deveaux, 7 Cranch, 85. M‘In- 
tire v. Wood, 7 Cranch, 503. 
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which the bond was intended to secure. Could, then, the 
United States be considered as parties to the suit, for the 
purpose of giving the Court a jurisdiction, which it would 
not take if they were, in fact, parties to the suit, or, (in the 
words of the Judiciary Act of 1789,) “ plaintiffs or peti- 
tioners ?” The jurisdiction, as derived from the character 
of the parties, must depend, not on the question who is the 
substantial party in interest, but who is the formal party on 
the record.* Independent of the circumstance that the 
United States had no interest on the face of the bond, which 
would entitle them to maintain an action on it, they are in- 
hibited from being parties to the suit, even as against the 
principal obligor, by the express provisions of the Post 
Office Act of 1810, s. 29., which directed that all such suits 
“ shall be commenced in the name of the Post Master Ge- 
neral of the United States.” Even supposing, therefore, 
that Congress has legislated upon the unfounded assumption 
that the jurisdiction was already vested in the Circuit Court, 
or supposing that the case is a casus omissus, can the judi- 
cial power correct the mistake, or supply the defect ? Even 
in the case of choses in action, assigned to the United States 
as collateral security for debts due to the government, the 
defect of jurisdiction was incontestible, and attended with 
great practical inconveniences ; and yet Congress has re- 
cently refused to supply it, by authorizing suits upon such 
securities to be brought in the Courts of the Union. ‘The 
case of Dugan v. The United Stutes,’ went upon the ground, 
that in all cases of contract with the United States, they 
had a right to enforce it by an action in their own names, 
unless a different mode of suit was prescribed by law. 
But if, in that case, the treasurer of the United States had 
been authorized and required to sue, in his official name, on 
all bills which should be endorsed to him for account of the 
government, would this Court have sustained jurisdiction 
of an action brought on such bills by the United States in 
their own name ? 


a Osborn v. Bank of the United States, 9 Wheat. Rep. 855—=857. 
b 3 Wheat. Rep. 172. 
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1827. Mr. Chief Justice Marsuact delivered the opinion of the 
wor~w ~Court, and after stating the case, proceeded as follows: 
— The post office department was established at the com- 
v. mencement of the revolution, under the superintendence of 
Early. 4 Post Master General, who was authorized to appoint his 
March 15th. deputies, and was made responsible for their conduct. Soon 


History of the 


post 
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office 


after the adoption of the present government, in September, 
1789, Congress passed a temporary act, directing that a 
Post Master General should be appointed, and that his pow- 
ers, and the regulations of his office, should be the same as 
they last were, “ under the resolutions and ordinances of the 
last Congress.” The power of appointing deputies, there- 
fore, and the responsibility for their conduct, still remained 
with the Post Master General. 

This act was continued until the first day of June, 1792, 
In February, 1792, an act was passed detailing the duties 
and powers of the Post Master General, and fixing the rates 
of postage. It directs bis deputies to settle at the end of 
every three months, and to pay upthe moneys in their hands; 
on failure to do which, it becomes the duty of the Post Mas- 
ter General “to cause a suit to be commenced against the 
person or persons so neglecting or refusing. And if the 
Post Master General shall not cause such suit to be com- 
menced within three months from the end of every such 
three months, the balances due from every such delinquent 
shall be charged to and recoverable from him.” This act 
was to take effect on the first of June, 1792, and to continue 
for two years. In May, 1794, a permanent act was passed. 
It retains the provision requiring the Post Master General to 
settle quarterly with bis deputies, but omits that which 
makes it his duty to cause suits to be instituted within three 
months after failure. 

In March, 1799, the subject was again taken up, and 
Congress passed an act, which retains the clause makirg it 
the duty of the deputy post masters to settle their accounts 
quarterly, and reinstates that which directs the Post Master 
General to cause suits to be instituted against delinquents ; 
substituting six months in the place of three, after the expi- 
ration of the quarter, under the penalty of being himself 
chargeable with the arrears due from such delinquent. This 
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act declares, that all causes of action arising under it may 1997, 
be sued before the judicial Courts of the several States, - 
of the several territories of the United States. General 

In April, 1810, Congress passed an act for regulating the v. 
post office establishment, which enacts, among other things, 
that all suits thereafter to be brought for the recovery of Effect of the 
debts or balances due to the general post office, should be *¢, 1810. 
instituted in the name of “ the Post Master General of the nexion with 
United States.» This act also authorizes all causes of ac- _ 7 ise, 
a mn re it to be sued in the Courts of the States quetion af Jo 
and terri . risdiction. 

In March, 1815, Congress passed “an act to vest more 
effectually in the State Courts, and in the District Courts of 
the United States, jurisdiction in the cases therein men- 
tioned.” ; 

This act enables the State Courts to take cognizance of 
all suits arising under any law for the collection of any di- 
rect tax or internal duties of the United States. The 4th 
section contains this clause: “ And be it further enacted, 
that the District Court of the United States shall have cog- 
nizance, concurrent with the Courts and magistrates of the 
several States, and the Circuit Courts of' the United States, 
of all suits at common law where the United States, or any 
officer thereof, under the authority of any act of Congress, 
shall sue, although th« debt, claim, or other matter in dis- 
pute, shall not amount to one hundred dollars.” On these 
several acts the question of jurisdiction depends. 

The suit is brought for money due to the United States ; 
and, at any time previous to the act of 1810, the suit for the 
. money, had no bond been taken, might have been brought in 
the name of the United States. It is not certain that, inde- 
pendent of the bond, it could have been instituted in the 
name of any other party. The Courts of the United States, 
had, of course, jurisdiction. ‘The laws make it the duty of 
the Post Master General to “ cause suits to be instituted,” 
not to bring them ; and it was not until March, 1799, that 
Congress authorized these suits to be instituted in the State 
Courts. It is obvious, that the right to institute them in 
those Courts, anterior to the passage of that act, was doubt- 
ed; atany rate, was not exercised; for it coud not have 
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been deemed necessary to give expressly the power to sue 
in those Courts, had the power been admitted to exist, and 
been commonly exercised. We must suppose, then, that 
these suits were usually instituted in the Courts of the Uni- 
ted States ; and no doubt could be entertained on the ques- 
tion of jurisdiction, if they were brought, as they certainly 
might have been, in the name of the United States. 

‘The act of 1810 directed, that all suits for debts, or ba- 
lances due to the general post office, should be brought in 
the name of the Post Master General. The manner in 
which this change in the style of the suit might affect juris- 
diction, was not noticed, and no provision was made for this 
new state of things. These debts and balances which were 
due to the general post office, were not due to the officer 
personally, but to the office, and were to be sued for, and 
collected for the United States. The money belonged to 
the nation, not to the individual by whose agency it was to 
be brought into the treasury. The whole course of opinion, 
and of legislation, on this subject, is, that, although for con- 
venience, and to save expense to the debtors, recourse may 
be had to the State Courts for the recovery of small sums, 
yet a right to resort to the Courts of the Union in suits for 
money due to the United States, was never intended to be 
relinquished. If the effect of any provision ina statute be 
to abolish this jurisdiction, it must be an effect which was 
neither intended nor foreseen. ‘That construction which 
will produce a consequence so directly opposite to the whole 
spirit of our legislation, ought to be avoided, if it can be 
avoided without a total disregard of those rules by which 
Courts of justice must be governed. 

If the question had rested solely on the act of 1810, it is 
probable that the aid of the legislature might have been 
thought indispensable to the jurisdiction of the federal 
Courts, over suits brought for the recovery of debts and 
balances due to the general post office. But it does not rest 
solely on thatact. The act of 1815 contains a clause which 
does, we think, confer this jurisdiction. It cannot be doubt- 
ed that this clause vests jurisdiction expressly in the District 
Courts, in all suits at common law where any officer of the 
United States sues under the authority of any act of Con- 
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gress. The Post Master General is an officer of the Uni- —4g97, 
ted States, who sues under the authority of the act of 1810, wore 
which makes it his duty to sue for debts and balances due onan 
to the office he superintends, and obliges him to sue in his vy. 
own name. -Barly. 
It has been contended, that this clause, if it gives jurisdic- The jurisdic- 
. ‘ . ° tion not limit- 
tion, gives it only where the demand is under one hundred ed to sums less 
dollars. Wedo not think the words will sustain this criti- a tient 
cism. 
The right to take cognizance of suits brought by any offi- 
cer of the United States, under authority of any act of 
Congress, is first given in general words, comprehending 
sums toany amount. The limitation which follows is not a 
proviso that the sum shal] not exceed the sum of one hun- 
dred dollars ; it is no restriction on the previous grant, but 
an enlargement of it, if an enlargement should be thought 
necessary. This act might be construed, in connexion with 
the Judiciary Act of 1789, and a general clause giving juris- 
diction might be limited as to amount to the sum mentioned 
in the 9th section of that act. The subsequent words, 
therefore, of the section we are considering, were introduced 
for the purpose of obviating this construction, and removing 
the doubt, which might otherwise exist, of the right to take 
cognizance of sums less than one hundred dollars. After 
giving the jurisdiction generally, the words are, ‘ although 
the debt, claim, or other matter in dispute, shall not amount 
to one hundred dollars.” These words do not confine the 
jurisdiction previously given to one hundred dollars, but 
prevents it from stopping at that sum. 
The jurisdiction of the District Courts, then, over suits 
brought by the Post Master General for debts and balances 
due the general post office, is unquestionable. Has the 
Circuit Court jurisdiction ? 
The language of the act is, that the District Court shall 
have cognizance concurrent with the Courts and magistrates 
of the several States, and the Circuit Courts of the United 
States, of all suits,” &c. What is the meaning and purport 
of the words “ concurrent with” the Circuit Courts of the 
United States? Are they entirely senseless? Are they to 
be excluded from the clause in-which the legislature has in- 
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1827.  serted them, or are they to be taken into view, and allowed 
, the effect of which they are capable ? 

— The words are certainly not senseless. - They have a 
: plain and obvious meaning. And it is, we think, a rule, 
Early. that words which have a meaning, are not to be entirely dis- 
regarded in construing a statute. We cannot understand 
this clause as if these words were excluded fromit. They, 
perhaps, manifest the opinion of the legislature, that the 
jurisdiction was in the Circuit Courts; but ought, we think, 
to be construed to give it, if it did not previously exist, 
Any other construction would destroy the effect of those 
words. The District Court cannot take cognizance con- 
current with the Circuit Courts, unless the Circuit Courts 
can take cognizance of the same suits. For one body to 
do a thing concurrently with another, is to act in conjunc- 
tion with that other; it is equivalent to saying, the one may 
act together with the other. The phrase may imply, that 
power was previously given to that other; but if, in fact, it 
had not been given, the words are capable ef imparting it. 
If they are susceptible of this construction, they ought to 
receive it, because they will otherwise be totally inopera- 
tive, or will contradict the other parts of the sentence, 
which show plainly the intention, that the District Court 
shall have cognizance of the subject, and shall take it to the 

same extent with the Circuit Courts. 

Operationof It has been said, and perhaps truly, that this section was 
cee’ not framed with the intention of vesting jurisdiction in the 
paving the ef Circuit Courts. ‘The title of the act, and the language of 
clasetory act, the sentence, are supposed to concur in sustaining this pro- 
ioe position. The title speaks only of State and District Courts. 
ae” on But it is well settled, that the title cannot restrain the enact- 

ing clause. It is true that the language of the section indi- 
cates the opinion, that jurisdiction existed in th» Circuit 
Courts, rather than an intention to give it; and a mistaken 
opinion of the legislature concerning the law, dces not make 
law. 

But if this mistake is manifested in words competent to 
make the law in future, we know of no principle which can 
deny them this effect. The legislature may pass a decla- 
ratory act, which, though inopeiauve on the past, may act 
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in future. This law expresses the sense of the legislature 
on the existing law, as plainly as a declaratory act, and ex- 
presses it in terms capable of conferring the jurisdiction. 
We think, therefore, that in a case plainly within the judi- 
cial power of the federal Courts, as prescribed in the con- 
stitution, and plainly within the general policy of the legis- 
lature, the words ought to receive this construction. 

So far as the suits brought by the Post Master General 
were referred to in argument, in the case of The Bank of 
the United States v. Osborn, this construction was assumed as 
unquestionable. As the act was referred to for the sole pur- 
pose of illustrating the argument on the point then under 
consideration, it was not examined with the attention which 
has since been bestowed upon it; but the opinion then ex- 
pressed, that the section we have been considering con- 
ferred jurisdiction on the Courts of the United States over 
suits brought by the Post Master General, was correct. 

Had this suit been brought to recover the balance due 
from the deputy post master, on his original liability to pay 
the money in his hands, no doubt would have been felt 
respecting the jurisdiction of the Court. The act of 1810 
gives the Post Master General a right to sue for such ba- 
lances, and the act of 1815 enables him to sue in the Cir- 
cuit or District Courts of the United States. But it is con- 
tended that he has no right to secure such balances by 
bond; and, consequently, the bond being unauthorized, the 
act of Congress cannot be construed to authorize a suit 
upon it. 

Were it even true that an official bond cannot be taken 
in a case where it is not expressly directed by law, we do 
not think that a bond taken to secure the payment of a sum 
of money is void, because it is also an official bond. Even 
supposing this bond to be void, so far as it is intended to 
stipulate for the performance ef official duties, it is not ne- 
cessarily void, so far as it stipulates for the payment of mo- 
ney of the United States. which might come to the hands of 
the deputy post master. That part of the condition which 
shows the bond was taken to secure the payment of money 
which should be received for the United States, is not vi- 
tiated by that part of it which shows that it was also taken 
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to secure the general official conduct of the deputy. Now, 
a part of the condition is expressly, “ that if he shall pay 
all moneys that shall come to his hands, for the postages of 
whatsoever is by law chargeable with postage,” then the 
obligation is to be void. The obligation itself, on which 
the suit is brought, was intended to secure the payment of 
money collected for the United States, as well as the official 
conduct of the deputy; and as no law prohibited such an 
official bond, we cannot think, although it might not in itself 
be valid, that it would destroy an obligation taken for a le- 
gitimate purpose. As the breach assigned is altogether in 
the non-payment of the money collected, we do not think 
that, if a bond would be good, taken for this single object, 
it is made bad by being extended also to the official conduct 
of the obligor. 

The inquiry then is, whether, under a fair construction of 
the acts of Congress, the Post Master General may take 
bonds to secure the payment of money due, or which may 
become due, to the general post office. 

All the acts relative to the post office, make it the duty of 
the Post Master General to superintend the department, to 
regulate the conduct and duties of his deputies, and to col- 
lect the moneys received by them for the general post office. 
May not these powers extend to taking bonds to the officer 
who is to perform them ? May not these bonds be consider- 
ed as means proper to be used in the collection of debts, 
and in securing them ? 

If this interpretation of the words should be too free for 
a judicial tribunal, yet if the legislature has made it, if Con- 
gress has explained its own meaning too unequivocally to 
be mistaken, their Courts may be justified in adopting that 
meaning. 

The 22d section of the act of 1799, after directing the 
Post Master General to sue for all balances due from his 
deputies, within six months after the expiration of the three 
months within which they ought to have been paid, enacts, 
*‘ that all suits, which shall be hereafter commenced for the 
recovery of debts or balances due to the general post office, 
whether they appear by bond or obiigations made in the 
name of the existing or any preceding Post Master General, 
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er otherwise, shall be instituted in the name of the Post 497, 
Master General of the United States.”’ er J 

These words follow immediately the clause which makes or 

it the duty of the Post Master General to sue for the money ¥; 
due from his deputies, and are obviously applied to the mo- Early. 
neys intheir hands. They show the sense of the legislature, 
that this money may be a “ debt” ora “ balance,”’ may “ ap- 
pear by bond or obligation,” or otherwise ; and are, we think, 
a legislative exposition of the words, describing the power 
and duty of the Post Master General in the superintendence 
of his department, and the means he may employ for col- 
lecting the money due from his deputies. 

The 31st section of the same act, repeals the previous 
laws for establishing the post office department, after the Ist 
day of the ensuing May; and adds a proviso to the re- 
pealing clause, that as to “all bonds, contracts, debts, de- 
mands, rights, penalties, or punishments, which have been 
made, have arisen, or have been incurred,” &c. “ the said 
acts shall have the same effect, as if this act had not been 1\ 
made.” ) 

It is said by the counsel for the defendants, that these j 
words do not give eflicacy to the bonds to which they refer, 
but leave them as they were anterior to the repealing act. | 
This is true. But they explain the sense of the legislature, 
respecting the powers of the Post Master General, and the 
manner in which he might execute those powers. 

An additional proviso extends even te official bonds. After 
continuing the Post Master General and all his deputies in 
office, it adds, “and also the bonds which they or either of 
them have or may give for the faithful execution of their 
several duties, shall continue to have the same force and ef- 
fect, to all intents and purposes, after the Ist day of May 
next, as though this act had not been made.” 

This proviso, also, is no more than a recognition of the 
validity of those bonds; but it is a recognition of it, and 
goes the full extent of showing the legislative opinion that 
| they might be taken. ‘The act of 1810 repeals former acts, 
and contains the same provisions on this subject with the 
act of 1799. 


The Court has felt the pressure of this part of the case. 
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There is always difficulty in extending the operation of 


worse words beyond their plain import; but the cardinal ruleiof 


construction is, that where any doubt exists, the intent of 
the legislature, if it can be plainly perceived, ought to be 
parsued. It is also a rule, that the whole law is to be taken 
together, and one part expounded by any other, which may 
indicate the meaning annexed by the legislature itself to am- 
biguous phrases. The words describing the power and du- 
ty of the Post Master General, may be expounded by other 
parts of the act showing the legislative opinion as to their 
extent; and if this be true, the sections which have been 
cited cannot be misunderstood. They show plainly that 
the legislature supposed it had given the Post Master Ge- 
neral authority to take these bonds. 

A case cannot exist, in which effect may be given to the 
legislative intent more safely than in this. The bonds are 
taken in a case where no doubt can exist respecting the right 
and propriety of giving authority to take them; they are 
for money due to the United States; and the opinion of the 
legislature that authority was given, is expressed in as plain 
words as can be used. The acts of Congress sustain the 
opinion, that they have been taken with the knowledge and 
approbation of the legislature, from the first establishment 
of the offices ; and provision is made by law for their being 
put in suit. The Courts of the United States have, until 
very lately, uniformly given judgments on them. 

Under these circumstances, we think ourselves justified in 
continuing to sustain them, and to certify, in this case, that 
the Circuit Court has jurisdiction of the cause. 
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{Devise.]} 
Jackson, ex dem. Sr. Joun, against Curw. 


E. being seised of lands in the State of New-York, devised the same, 
by his last will and testament, to his son Joseph, in fee, and other 
lands to his son Medcef, in fee, and added : “ It is my will, andI do 
order and appoint, that if either of my said sons should depart this 
life without lawful issue, his share or part shall go to the survivor ; 
and in case of both their deaths, without lawful issue, then I give 
all the property to my brother John E., and my sister Hannah J., 
and their heirs.” Joseph, one of the sons, died without lawful is. 
sue, in 1812, leaving his brother Medcef surviving, who afterwards 
died without issue: Held, that Joseph took an estate in fee, defea- 
sible in the event of his dying without issue in the lifetime of his 
brother ; that the limitation over was good as an executory devise ; 
and on the death of Joseph, vested in his surviving brother Med- 
cef. 

This Coust adopts the local law of real property, as ascertained by 
the decisions of the State Courts, whether those decisions are 
grounded on the construction of the statutes of the State, or form 
a part of the unwritten law of the State. 

The Court, therefore, considered it unnecessary to examine the ques- 
tion arising upon the above devise, as a question of general law ; 
or to review, and attempt to reconcile the cases in the English 
Courts upon similar clauses in wills, the construction of this clause 
having been long settled by a uniform series of adjudications in 
New-York, and having become a fixed rule of property in that 
State. 


ERROR to the Circuit Court for the Southern District 
of New-York. 

The question presented by the special verdict in this case, 
arose upon the will of Medcef Eden, the elder, bearing date 
the 29th day of August, 1798, by which will the testator 
devised to his son Joseph, certain portions of his real and 
personal property, among which were the premises in ques- 
tion in this cause, “ to have and to hold the same to him, his 
heirs, executors, and administrators, for ever.” In like man- 
ner he devised to his son Medcef, his heirs and assigns, cer 
iain other portions of his property ; and, after making some 


other provisions, added the following clause: “ Mem, It is 
Vor. XI 20 
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my will, and I do order and appoint, that if either of my 
said sons should depart this life without lawful issue, his 
share or part shall go to the survivor. And in case of both 
their deaths, without lawful issue, then I give all the pro- 
perty aforesaid to my brother, John Eden, of Loftus, in 
Cleveland, in Yorkshire, and my sister, Hannah Johnson, of 
Whitby, in Yorkshire, and their heirs.”” And the question 
was, what estate Joseph Eden (under whom the lessor of 
the plaintiff claimed) took in the premises in question. The 
testator died soon after making his will, leaving his two sons, 
Joseph and Medcef, living. Joseph died in August, 1812, 
without issue, leaving his brother Medcef alive. The les- 
sor of the plaintiff claimed title derived from Joseph Eden, 
under the sale of the premises in question, by virtue of a 
judgment and execution against him, and sundry convey- 
ances thereafter made of such title as set out in the special 
verdict. The defendant claimed under a title derived from 
Medcef Eden, under the above mentioned clause in his fa- 
ther’s will, he having survived his brother. If Joseph 
Eden took an estate tail, it was, by operation of the sta- 
tute of the State of New-York abolishing entails, con- 
verted into a fee simple absolute, and the subsequent limi- 
tation became inoperative. That statute (passed the 23d 
of February, 1786) declares, “* That in all cases where any 
person would, if this act had not been passed, at any time 
hereafter become seised in fee tail of any lands, by virtue 
of any devise before made, or hereafter to be made, such 
person, instead of becoming seised thereof in fee tail, shall 
be deemed and adjudged to become seised thereof in fee 
simple absolute.” So that if Joseph would have taken an 
estate tail under the will, if the act of- 1786 had not been 
passed, by operation of the statute he became seised of an 
estate in fee simple absolute, which was liable to be sold on 
the judgment against him, and the title under which the les- 
sor Claimed would be complete. But if Joseph took an 
estate in fee, defeasible in the event of his dying without 
issue, in the lifetime of his brother, (which event happened,) 
then Joseph’s interest in the land became extinct on his 
death, and the limitation over to his brother Medcef was 
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good as an executory devise, and the defendant would con- 
sequently be entitled to judgment. 

A judgment was entered upon the special verdict in the 
Court below, for the defendant, pro forma, by consent of 
parties, for the purpose of bringing the cause before this 
Court. 


The cause was argued by the Attorney General, and Mr. 
D. B. Ogden, for the plaintiff, and by Mr. Webster, and Mr. 
Wheaton, for the defendant. 

On the part of the plaintiff, it was insisted, that Joseph 
Eden took an estate tail under the devise to him, which, by 
the operation cf the statute of 1786, was converted into a 
fee simple absolute. The general rule that the words dying 
without issue import an indefinite failure of issue, was relied 
on to support this construction of the will.¢ And, although 
it was admitted that there were circumstances which would 
limit those words to a definite failure of issue, yet it was de- 
nied that there were any qualifying expressions in this de- 
vise which would have that effect. ‘There were certainly 
none such, unless the words, “ his share or part shall go to 
the survivor,” could be considered as having that effect. 
The earliest case, which would probably be relied upon to 
show that these expressions limited the failure of issue to 
issue living at the death of Joseph Eden, was that of Peds +. 
Brown,’ where the testator devised to “ Thomas. is son, 
and his heirs, for ever, paying to his brother Kichard 20 
pounds at the age of 21 years; andif Thomas died without 
issue, living William, his brother, that tea William, his 
brother, should have those lands to him, his heirs and as- 
signs, for ever, paying the said sum 2s Thomas should have 
paid.” Thomas having died without issue, and William 
having survived him, it was determined that this was a con- 
tingent fee to William by way of executory devise. Now, 
to test the authority of this case as to the effect of the word 


a The counsel here referred to all the cases cited, and commented 
on by Mr. Chancellor Kent, in Anderson v. Jackson, 16 Johns. Rep. 
405—424. 

h Cro. Jac. 590. 
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survivor, it was only necessary to refer to King v. Rum- 
ball,« decided three years before, in which a devise to three 
daughters, and tf they all died without issue, then over, was 
held to create an estate tail ; and to the case of Chadock vy. 
Crowly,’ determined four years subsequent to Pells y. 
Brown, where the same Court held, that the word survivor 
had no such effect as is here attributed toit. In that case 
the testator devised all his lands in Bradmere to Thomas, 
his son, and his heirs, for ever, and his lands in Eastleak, to 
Francis, his son, and his heirs, for ever, and then added: 
** Jiem. I will that the survivor of them shall be heir to 
the other, if either of them die without issue.”” This was 
held to be an estate tail in Thomas. As to the more mo- 
dern cases of Porter v. Bradley,’ and Roe v. Jeffray,¢ which 
would be relied upon to show that the term survivor had 
this effect, the remarks of Mr. Justice Story, in Lillibridge 
v. die,’ might be applied to these cases, and would, at the 
same time, illustrate the general question. ‘“ In respect to 
terms of years, and other personal estates, Courts have very 
much inclined to lay hold of any words to tie up the gene- 
rality of the expression, dying without issue, and to confine 
it to dying without issue living at the time of the person’s de- 
cease. But,in respect to freeholds, the rule has been ri- 
gidly enforced, and rarely broken in upon, unless there 
were strong circumstances to repel it’ The cases of Por- 
ter v. Bradley, and Roe v. Jeffray, have gone a great way, 
but they turn on distinctions, which, though nice, clearly 
recognise tLe general rule.” In a recent English case, the 
word survivors was relied upon to raise an inference of re- 
strictive intention. but Sir W. Grant held, that the word 
had the same sense as the word others, “ as (says he) has 


a Cro. Jac. 448. S$. P. Webb v. Heanig, Ib, 415. 

4 Cro. Jac. 695. 

ce 3 Term Rep. 143. 

d 7 Term Rep. 585. 

¢ 1 Mason’s Rep. 236. 

f Fearne’s Ex. Dev. 357—361. Butler’s ed. 471—476. Cooke 


v. De Vandes, 9 Ves. 197. Dansey v. Griffith, 4 Maule & Selw. 
61. 
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been frequently decided.” So, in Massey v. Hudson,’ in 
a case of personal property, the presumption that a bequest 
over to the survivor of two persons, after the death of one 
without issue, was meant as a personal benefit to the survi- 
vor, was held to be repelled by the addition of the words 
executors, administrators, or assigns. Roe v. Scott & 
Smart, presented precisely the same case with that before 
the Court ; and yet it was there held, that the indefiniteness 
was not restricted by force of the word survivor. In the 
present case it could not be considered as having that effect, 
because the testator, in using the term survivor, did not in- 
tend the individual brother surviving, but the surviving 
branch ; consequently, if Medcef had died, having issue, in 
the life time of Joseph, and Joseph had afterwards died 
without issue, the issue of Medcef would have taken Jo- 
seph’s share ; and so, also, incase of any more remote 
failure. 

As to the local decisions in the State Courts of New- 
York, giving a construction to this and other similar clauses 
in wills, it was said that the present question did not turn 
upon the interpretation which the local tribunals had given 
to the statute of 1786, or upon any other law peculiar to 
the State; but that the sole question was, whether Joseph 
Eden took an estate tail, which was a question of general 
law ; and if he did, it was incontestible that the statute con- 
verted his estate into a fee simple, and, consequently, the 
plaintiff was entitled to recover. The decisions of the 
State Courts would receive no more respect in the present 
case, than in any other question of common law which 
might come before this Court ; and to show that the State 
decisions had proceeded upon mistaken grounds, the argu- 
ments and authorities urged by Mr. Chancellor Kent, in 
Anderson v. Jackson,* were relied upon, and enforced with 
a great variety of illustrations. 


a Barlow v. Salter, 17 Ves. 479. 

b 2 Meriv. 135. 

e 2 Fearne’s Ex. Dev. (4th ed.) 203. 
@ 16 Johns. Rep. 397. 424. 
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On the part of the defendant, it was admitted: that 


wen 2 devise to take effect after a preceding estate in fee 
a simple, upon an indefinite failure of issue, or (which is 


Chew. 


the same thing) where there are no expressions restrict- 
ing that failure to a life in being, and the usual allow- 
ance for minority and gestation, cannot operate as an ex- 
ecutory devise, because it would tend to a perpetual re- 
striction of alienation, and is, therefore, void. But where 
the failure of issue is definite, and by plain words or neces- 
sary implication, declared to take effect, if at all, withina 
life in being, a limitation by executory devise is valid, and 
would be sustained both in England and New-York. But 
the peculiar state of the law of real property in England, 
would account for the application of a different rule to the 
construction of these limitations, when applied to real pro- 
perty, from what would prevail in the case of personal pro- 
perty ;* whilst the institutions of this country might justify 
and require the application of the same rule to both.’ 

It was not, however, deemed necessary to resort to this 
distinction, since it was insisted that the construction put 
upon this devise was sustained by the ceneral current of de- 
cisions in Westminster Hall, ever since Pells v. Brown,’ 
which had been called by Lord Kenyon “the magna charta 
of this branch of the law,” and had never been departed 
from. In that case, the devise over was in the event of 
the first taker dying without issue, living his brother Wil- 
liam ; in this case, the devise over is to the survivor of the 
two brothers. [In yrammatical and legal construction, it is 
impossible to distinguish between a brother surviving, and 
a brother living at the death of the first taker. All the mo- 
dern cases confirm the authority of Pells v. Brown, and it 
was also sustained by the general principles and analogies of 
the law.‘ As to the anomalous case of Chadock v. Crow- 


a Forth v. Chapman, 668. 

b 1 North Carolina Law Rep. 544. 1 Hen. & Munf. 301. 20 
Johns. Rep. 483. 

e Cro. Jac. 590. 

d Porter v. Bradley, 3 Term Rep. 143. Lippitt v. Hopkins, 
1 Gallis. 460. 

e 1 P. “ms. 534. 665. Porter v. Bradley, 3 Term Rep. 148. 
Roe v. Jeffray, 7 Term Rep. 589. Beacroft v. Broom, 4 Term 
Rep. 440. 
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ley,* it was directly contrary to the authority of Pedls v. 





Brown, and the long series of decisions following it, and, oy 


therefore, could not be law, even supposing it to be cor- 
rectly reported, which might well be doubted. That case 
states, that if the devise had been, “ that if he died without 
issue in the life of the other, or before such an age, that then 
it should remain to the other, then, peradventure, it should 
be a contingent devise in tai, if it should happen, and not 
otherwise.”’ No lawyer would pretend, at this day, that a 
devise to one and his heirs, and in case he die without issue 
in the life of another, or if he died before the age of 21, 
then over, is an estate tail, either vested or contingent. It 
is, like the present case, an estate in fee simple, defeasible 
on the event happening, with a valid executory devise over. 
The other cases cited by Mr. Chancellor Kent,’ would all 
be found to range themselves under one of the following 
classes: (1.) Where there are no words to control the inde- 
finite failure of issue.< (2.) Where the first estate is only 
for life, and enlarged by implication to an estate tail by the 
limitation over, or failure of issue.¢ (3.) Where the first 
taker left issue, and the executory devise, in consequence, 
could not take effect. (4.) Several cases cited against the 
construction insisted on by the defendant in the present 


case, which are manifestly in favour of that construction’ 


a Cro. Jac. 695. 

b Anderson v. Jackson, 16 Johns. Rep. 897—424. 

e Tenny v. Agar, 12 East, 213. Romilly v. James, 6 Taunt. 268. 
Brice v. Smith, 1 Milles. 1. Doe v. Tennereau, Dougl. 487. Denn 
v. Slater, 5 Term Rep. 335. Doe v. Elis, 9 East, 382. Hunterv. 
Haynes, 1 Wash. 171 Ide v. Ide, 5 Mass. Rep. 500. Royal v. 
Eppes, 2 Munf. 479. 

d Webb v. Herring, Cro. Jac. 415. King v. Rumball, Cro. Jac. 
448. Sutton v. Wood, Camer. & Norw. 202. 

e Roe v. Scott, 2 Fearne, 259. Hope v. Taylor, 1 Burr. 268. Doe 
v. Rivers, 7 Term Rep. 276. Denn v. Slater, 5 Term Rep. 335. 

f Kirkpatrick v. Kirkpatrick, 13 Ves. 476. Richardson v. Noyes, 
2 Mass. Rep. 56. Porter v. Bradley, 3 Term Rep. 148. Roe v. 
Jeffray, 7 Term Rep. 585. Haver v. Shitz, 3 Yates, 205. Ray-v. 
Enslin, 2 Mass. Rep. 554. Keating v. Reynolds, 1 Bay, 80: Jones 
ry. Rice, 3 Dessaus. 165. ; 
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In Massie v. Hudson,‘ the Master of the Rolls considers 


\werv~w the words, executors, administrators, and assigns, as show- 


ing the intent of the testator to vest the interest, and make 
it transmissible. But, in the present case, there are no words 
of limitation annexed ; and ifit be said they are implied, the 
same might be said of every legatee, who, if no words of re- 
striction are added, takes an absolute interest transmissible to 
his executors, &c. But, here, the interest was neither vest- 
ed nor transmissible. Barlow v. Salter? cannot be recon- 
ciled with the general course of English adjudications in 
cases of personal property, and is entirely inconsistent with 
the American authorities.“ As to the notion of the word 
survivor being used to indicate the surviving branch or 
stock; in the recent case of Wollen v. Andrews,* it is ex- 
pressly laid down, that “ survivor or survivors,”’ mean not the 
surviving stocks, but the surviving children. And Mr. Fearne: 
observes, that though the authorities have established onsolid 
ground the power of testamentary dispositions of contingent 
and executory estates, and possibilities coupled with an inte- 
rest, and such as would be descendible to the heir of the object 
of them dying before the contingency or event on which 
the vesting or acquisition of the estate depended ; yet the 
decisions do not appear to reach those cases, where the con- 
tingent interest is not transmissible from any person, until 
the contingency decides him to be the object of the limita- 
tion. Now it has been decided, that a testamentary dispo- 
sition of an estate, devised to the survivor of two persons, 
while both are alive, is not valid, although the person ma- 
king the disposition becomes the survivor; because, till by 
the death of the other he sc becomes the survivor, he has 
no interest whatever in theland/ So, also, Mr. Preston ob- 
serves, that mere possibilities to persons not ascertained, as 
to the survivor of several persons, are not coupled with an 


a 2 Meriv. 130. 
b 17 Ves. 479. 


c Fearne, 481. note. 1 Serg. & Rawle, 144—159. 3 Serg. & 
Rawle, 470. 

d 2 Bingh. 126. 

e Ex. Dev. (6th Lond. ed.) 545. 

St Doe v. Tompkinson, 2 Maule & Sel. 165 
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interest, and are not devisable, nor, he apprehends, 
transferrable to assignees under a commission of bank- 
rupt.* So, again: “titles under possibilities or expe 
ancies are of two descriptions. (1) Possibilities Cor 

with an interest. (2) Possibilities without. any interest. 
Those possibilities which are not coupled with an interest 
are not devisable, but all titles under them may be barred, 





excluded, or bound by estoppel. Such are the expect- — 


ancies of an heir apparent or presumptive, or of persons 
where the gift is to the survivor, and both are. living.”* So 
a power given to the survivor of two persons, cannot be 
well executed by both of them while alive  —=s_. 

In addition to the argument upon the case, asa question 
of general law, the counsel referred to the decisions of the 
State Courts of New-York, as conclusively establishing the 
construction contended for on the part of the defendant in 
error, as a settled rule of property in that State ;¢ and to the 
decisions of this Court, showing that the law thus establish- 
ed by a long series of adndicatons, in the local tribunals, 
would be respected here. ° 


Mr. Justice Taompson delivered the opinion of the Court, 
and after stating the case, proceeded as follows: _ 

Questions growing out of devises of this description, are 
among the most difficult and intricate doctrines of the law ; 
and from the numerous cases that have arisen, as found re- 
ported in the books, it will be seen, that nice and almost im- 
perceptible distinctions have been resorted to, with the 
avowed object of carrying into effect the intention of the 
testator. To review the cases that have arisen in the En- 


a 1 Preston on Estates, 76. 

b Preston’s Abstr. tit. 204. 

e Sugd. Powers, 162. $ Bro. Ch. 310. 

d Fosdick v. Cornell, 1 Johns. Rep. 440. Jackson v. Blanshaw, 
3 Johns. Rep. 292. Moffat v. Strong, 10 Johns. Rep. 12. Jackson 
v. Staats, 11 Johns. Rep. 337. Jackson v. Anderson, 16 Johns. 
Rep. 382. Wilkes v. Lion, 2 Cowen’s Rep. 335. 

e 5 Cranch, 32. 9 Cranch, 98. 6 Wheat. Rep. 127. 7 Wheat. 
Rep. 550. 8 Wheat. Rep. 535—542. 10 Wheat. Rep. 159. 11 
Wheat. Rep. 367, 8. 

Vor. XI. 21 
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1827. lish Courts on these questions, would be an arduous, and 
\aev~e to reconcile them, a difficult, if not a fruitless undertaking, 
_ Nor are the decisions of the State Courts in our own coun- 
Chew. try in perfect harmony with each other. It is not deemed 
Unnecessary Becessary, however, in the present case, to enter into an ex- 
9 Hee. si ae 

to discuss the amination of these various decisions, either for the purpose 
tion of general Of attempting to reconcile them, or to extract from them 
— bs principles, which might be applicable to the case now be- 
principle, that fore the Court, if the question was considered entirely an 
ie local deci open question. The inquiry is very much narrowed, by ap- 
control. plying the rule which has uniformly governed this Court, 
that where any principle of law, establishing a rule of real 
property, has been settled in the State Courts, the same rule 
will be applied by this Court that would be applied by the 

State tribunals. 
This is a principle so obviously just, and so indispensably 
necessary, under our system of government, that it cannot 
be lost sight of. 


Decisions in The inquiry, then, is, whether the question arising in this 
, pon case, has been so settled in the State Courts of New-York, 
this case, and as to be considered at rest there. Numerous cases have 
gous cases, re- come before those Courts upon this question ; some on the 
woes, very clause in the will now under consideration; others on 
wills containing clauses very analogous, and which, in those 
Courts at least, have been considered identical with the 
present. 
I shall proceed to notice some of the leading cases there 
decided, to see how the law on this question is held to have 
been settled in that State. In the case of Anderson v. 
Jackson, (16 Johns. Rep. 382.) decided in the Court for the 
Trial of Impeachments and Correction of Errors, in the 
year 1819, the decision turned solely upon the construction 
of this very clause in the will of Medcef Eden, the elder, 
affirming the judgment of the Supreme Court, which had 
been given without argument, the Court considering the 
question raised to have been settled by former eases ;,and 
the Court of Errors, in affirming the judgment of the Su- 
preme Court, put it principally upon the same ground, and 
considered the question at rest by the repeated and uniform 
decisions of the Supreme Court for the last twelve or four- 
teen years. It may be useful to recur to the progress of 
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ihese decisions, to see the steady and uninterrupted course 


of the Courts upon the question, and how firmly the prin- —_ 


ciple has become ingrafted in the law of that State as a rule 
of landed property. 

The first case that arose, was that of Fosdick v. Cornell, 
(1 Johns. Rep. 440.) in the year 1806. By the will there in 
question, the devise over was, “ My mind and will is, that if 
any of my saidsons, William, Jacob, Thomas, and John, or 
my daughter Mary, shall happen to die without heirs male 
of their own bodies, then that the lands shall return to the 
survivors, to be equally divided between them.” And it 
was held by the Court unanimously, that this clause did not 
create an estate tail, but was to take effect as an executory 
devise. In the case of Anderson v. Jackson, the doctrine of 
that case was considered applicable to the Eden will, and 
to govern its construction. And it was not pretended by 
the dissenting members of the Court of Errors, but that if 
the case of Fosdick v. Cornell was correctly decided, it 
would govern the case then before the Court. And the 
whole strength of the argument in the very elaborate opi- 
nions given by the dissenting members, was applied to the 
purpose of endeavouring to show that the decisions in that 
case, and in those which rested upon it, had proceeded upon 
incorrect views of the law, as decided both in the English 
and American Courts. Chancellor Kent here took occa- 
sion to announce his change of opinion on this question, 
and to say, that although he did not deliver the opinion of 
the Court, he would not shelter himself under his silence, 
but partook of the error; but that he had discovered, years 
ago, that the case of Fosdick v. Cornell was decided on mis- 
taken grounds. If this should be admitted, (which I cer- 
tainly do not mean to admit,) it is an error which has been 
so repeatedly sanctioned by all the Courts of that State, for 
the last twenty years, that it has ripened into a settled rule 
of law. Anda reference to the cases which followed that 
of Fosdick vy. Cornell, will show that it has become a rule 
so fastened upon the law of real property in that State, as 
to make it unwise and unsafe to disturb it. 

In the case of Jackson v. Blanshaw, (3 Johns. Rep. 289.) 
decided in the year 1808, the question before the Court 
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arose upon a will, where the testator devised “all his estate, 
real and personal, to his six children, to be equally divided 
between them, share and share alike ; but if any of them 
died before arriving at full age, or without lawful issue, that 
then his, her, or their part, should devolve upon and be 
equally divided among the surviving children, and to their 
heirs and assigns, for ever.” This was held to be a good 
devise over by way of executory devise ; and Chief Justice 
Kent, in delivering the opinion of the Court, refers to the 
case of Fosdick v. Cornell, and observes, that the Court 
there reviewed the leading authorities, and held, that the de- 
vise over was a good executory devise, and that the true 
construction was, a devise over to take effect on failure of 
male issue during the life of the first taker. That the an- 
cient case of Hanbury v. Cockrill, (1 Roll. Abr. 835.) was 
quite analogous in favour of the executory devise. The 
devise there was to the two sons in fee, with a proviso, that 
if either died before they should be married, or before they 
should attain the age of 21 years, and without issue of their 
bodies, then his share should go to the survivor. That Lord 
Kenyon, in the two cases of Porter v. Bradly, and Roe v. 
Jeffery, (3 Term Rep. 143. 7 Term Rep. 589.) supported 
this established construction in a very forcible manner ; and 
that the case before the Court could not be distinguished in 
principle from those in which this rule of law is settled be- 
yond controversy. Again; in the case of the Executors of 
Moffat v. Strong, (10 Johns. Rep. 12.) decided in the year 
1813, the testator, after giving certain specific parts of his 
real and personal estate to his sons, adds this provision: 
** And if any of my sons aforesaid should die without lawful 
issue, then let his or their part or parts be divided equally 
among the survivors.” Although this was a case of person- 
al property, the judgment of the Court did not rest upon 
that distinction. Chief Justice Kent, in delivering the opi- 
nion of the Court, says, “ The greatest difficulty that arises 
in starting the main point for consideration, is to avoid being 
overwhelmed and confounded by the multitude of cases. 
Lord Thurlow said there were fifty-seven cases on this 
point, and we know they have greatly increased since.” 
And, after reviewing many of the leading cases, the Chief 
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Justice observes, if the limitation rested solely on the words 
dying without issue, it would fail; but the will proceeds, 
and gives the part of the son so dying without issue to the 
survivors. The term survivors will be found to rescue the 
limitation from the operation of the general principle, and 
to bring it within the reach of other cases, which have ad- 
judged that expression to be the cause of a different con- 
struction, and for the reason that it could not have been in- 
tended that the survivor was to take only after an indefinite 
failure of issue, as that event might happen long after the 
death of all the survivors. Thus stood the question when 
the Chief Justice was transferred to the Court of Chancery, 
no diversity of opinion having existed on the bench upon 
the question, according to the reported cases. The next 
case that came before the Court was that of Jackson v. 
Staats, (11 Johns. Rep. 337.) in the year 1814; and the con- 
struction of a similar clause in a will was under considera- 
tion. Spencer, J., in delivering the opinion of the Court, ob- 
serves, that “ the point, whether the limitation over ope- 
rates as an executory devise, or to create an estate tail, ad- 
mits of very little difficulty. The case of Fosdick v. Cer- 
nell is in point, that this isa good executory devise ;” and 
adds, “ I believe none of us have ever doubted the correct- 
ness of the decision in that case, and it would be a waste of 
time to review the authorities there cited.”” So that the law 
on this point was considered settled, and not open to argu- 
ment, until it was again stirred, in the case of Anderson v. 
Jackson, in the Court of Errors, upon the clause in Eden’s 
will, now under consideration ; and the rule of construction 
settled in the Supreme Court, was considered applicable to 
this will, and governed the decision in the Court of Errors. 
Again, in the year 1823, the construction of this same clause 
in Eden’s will came before the Supreme Court, in the case 
of Lion v. Burtis ; (20 Johns. Rep. 483.) and Spencer, Ch. J., 
in delivering the opinion of the Court, referred to the case 
of Anderson v. Jackson, in the Court of Errors, and said, it 
was there decided that the devise to Joseph Eden did not 
create an estate tail, but that the devise over, upon the event 
of his dying without issue, was a limitation over as an exe- 
cutory devise to Medcef, the survivor. That the opinion 
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of the Court was, that the devise over to the survivor did 
not depend on an indefinite failure of issue, but only ona 
failure of issue at the time of Joseph’s death. “ This, 
then,”’ said the Chief Justice, “is the law of the land, and 
must govern every other case coming within the same prin- 
ciple. And I must be allowed to say, that subsequent re- 
flection has confirmed my conviction of the soundness of 
the decision in the Court of Errors. Stare decisis is a maxim 
essential to the security of property. The decisions of 
Courts of law become a rule for the regulation of the alien- 


~ ation and descent of real estate; and when that rule has 


been sanctioned and adopted in our Courts, it ought to be 
adhered to, unless manifestly wrong and unjust.” 

Other questions were, however, embraced in this case, 
and it was afterwards brought before the Court of Errors, 


- (2 Owen, 333.) and a preliminary question was made, whe- 


ther the Court would hear an argument on the point de- 
cided in the case of Anderson v. Jackson. But as that 
question was so involved with other questions in the 
cause, it was found difficult entirely to separate them, 
and the argument proceeded; the President of the Court 
at the same time observing, that he should suppose counsel 
would not question any point plainly decided in Anderson v. 
Jackson, both in its principle and object, and that he had no 
doubt the Court would abide by its decision in that case. In 
the course of the argument, when the bearing of the case 
of Anderson v. Jackson was fully understood, it was pro- 
posed to stop the counsel, so far as the decision in that case 
was called in question; and the Chancellor (Sanford) ex- 
pressed his determination to adhere to that decision. That 
he understood it to fix distinctly a construction upon the 
clause which devises to Joseph Eden, and was prepared to 
say it did not carry an estate tail, but a fee determinable on 
his death without issue then living. And although the coun- 
sel were allowed to proceed, and the question again fully ar- 
gued, the Court, when they came to pronounce judgment, 
disclaimed, in very strong language, any intention to call in 
question the decision of Anderson v. Jackson. Cramer, 
Senator, observes: “ The Court has been called upon, in a 
very solemn manner, to review its decision on an important 
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rule of law affecting titles to real property. But we have  4g97, 
not, in my view of the subject, the power (and by power! see 
mean right) now to question or impeach that judgment ren- — 
dered by this Court, and founded on the uniform decisions Chew. 
of the Supreme Court during a period of more than seven- 
teen years. Wills have been made, and estates settled, on 
the principle of these cases, which have been deemed and 
treated as the settled law of the land.” And the judg- 
ment of the Supreme Court was unanimously affirmed, with 
the exception of one Senator. 
After such a settled course of decisions, and two of them 
in the highest Court of law in the State, upon the very 
clause in the will now under consideration, deciding that 
Joseph Eden did not take an estate tail,a contrary decision 
by this Court would present a conflict between the State 
Courts and those of the United States, productive of incal- 
culable mischief. If, after such an uninterrupted series of 
decisions for twenty years, this question is not at rest in 
New-York, it is difficult to say when any question can be so 
considered. And it will be seen by reference to the deci- 
sions of this Court, that to establish a contrary doctrine here, 
would be repugnant to the principles which have always 
governed this Court in like cases. 
it has been urged, however, at the bar, that this Court ap- This Court a- 
plies this principle only to State constructions of their own 0P* th loca! 
statutes. {t is true, that many of the cases in which this property, as 
Court has deemed itself bound to conform to State decisions, rege rin A 
have arigen on the construction of statutes. But the same ~ Bnael — 
rule has. been extended to other cases; and there can be no ther those de- 
. . a ° cisions are 
good reason assigned why it should not be, when it is applying grounded on 
settled rules of real property. This Court adopts the State \?¢ ‘mtempreta- 
decisions, because they settle the law applicable to the case ; tutes, or on 
5 : unwritten law 
and the reasons assigned for this course, apply as well to which has be- 
rules of construction growing out of the common law, as On® ¢ yn 
the statute law of the State, when applied to the title of perty in the 
lands. And such a course is indispensable, in order to pre- — 
serve uniformity, otherwise the peculiar constitution of the 
judicial tribunals of the States and of the United States, 


would be productive of the greatest mischief and confusion. 











168 CASES IN THE SUPREME COURT 


1827. The case of M'Keen v. Delancy’s Lessee, (5 Cranch, 32.) 
\wrv~e arose upon the construction of a statute. And the Court 
arn say, “ If the act then in question was for the first time to be 
Chew. construed, the opinion of the Court would be, that the deed” 
Cases in “28 20t properly proved, and, therefore, not legally re- 
which this is corded. But in construing the statutes of a State, on which 
Court has re- tand titles depend, infinite mischief would ensue, should 


cognised the 
State decisions this Court observe a different rule from that which has been 


as conclusive 

on questions of long established in the State.”” And whether these rules of 

jocallaw.  Jand titles grow out of the statutes of a State, or principles 
of the common law adopted and applied to such titles, can 
make no difference. There is the same necessity and fit- 
ness in preserving uniformity of decisions in the one case as 
in the other. So, also, in the cases of Polk’s Lessee v. Wen- 
dal, (9 Cranch, 98.) and Thatcher v. Powell, (6 Wheat. 
Rep. 127.) the construction of State statutes respecting real 
property was under consideration ; and the Court say, they 
will adopt, and be governed by, the State construction, when 
that is settled, and can be ascertained, especially where the 
title to lands is in question. But in the case of Blight’s 
Lessee v. Rochester, (7 Wheat. Rep. 550.) which arose in 
Kentucky, the question was not upon the construction of 
any statute, but related to the doctrine of estoppel, between 
vendor and vendee; and it was urged at the bar, that the 
question was settled by authority in Kentucky, and cases 
cited to establish the point. The authorities were exami- 
ned, and considered by the Court as not deciding the ques- 
tion ; but no intimation is given that they were inapplica- 
ble, because the question did not involve the construction of 
a statute. And the case of Daly v. James, (8 Wheat. Rep. 
535.) which arose in Pennsylvania, is directly in point. 
The question there was upon the interpretation of a clause 
in a will, which had received a judicial construction by the 
Supreme Court of that State. And it was urged, as it has 
been here, that it was not one of those cases where the de- 
cisions of State Courts, on questions of local law, esta- 
blished rules of property which this Court could not dis- 
turb. But the Court said, they always listened with respect 
to the adjudications of the different States, when they ap- 
ply. And in a question of so much doubt, they were dis- 
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posed, upon this point, to acquiesce in the decision of the 
Supreme Court of that State, (Smith v. Folwell, 1 Binn. 
546.) that the word “ heirs’’ in the will is to be construed 
to be a word of limitation. 

In that case this Court adopted a single decision of the 
State Court upon the question. But, in the case now under 
consideration, there have been two decisions in the two 
highest Courts of law in the State upon the identical ques- 
tion now in judgment, and which were in conformity toa 
settled course of adjudications for twenty years past. 

After such a series of adjudications for such a length of 
time, in the State Courts, upon the very point now before 
us, and relating to a rule of landed property in that State, 
we do not feel ourselves at liberty to treat it as an open 
question. 

Judgment affirmed, with costs. 


[Lex Loci. Propate or Testamentary Paren.]| 


Armstrone against Lear, 4dministrator (with the will an- 
nexed) of Kosciuszko. 


A testamentary paper executed ima foreign country, even if executed 
so as to give it the effect of a last will and testament by the fo- 
reign law, cannot be made the foundation of a suit for a legacy in 
the Courts of this country, until it has received probate here, in the 
Court having the peculiar jurisdiction of the probate of wills and 
other testamentary matters. 


APPEAL from the Circuit Court for the District of Co-. 
lumbia. 

The bill, filed on the Chancery side of the Circuit Court, 
stated, that Thaddeus Kosciuszko, on the 5th of May, 1798, 
placed a fund in the hands of Thomas Jefferson, and exe- 
cuted a will, as follows: “J, Thaddeus Kosciuszko, being 
just on my departure from America, do hereby declare and 
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direct, that, should I make no other testamentary disposition 


ww of my property in the United States, I hereby authorize my 
— friend, Thomas Jefferson, to employ the whole thereof in 


Lear. 


purchasing negroes, from among his own, or any others, and 
giving them liberty in my name, in giving them an educa- 
tion in trade or otherwise, and in having them instructed 
for their new condition in the duties of morality, which 
may make them good neighbours, good fathers or moders, 
husbands or wives, in their duty as citizens, teaching them 
to be defenders of their liberty and country, and of the 
good order of society, and in whatsoever may make them 
happy and useful. And I make the said Thomas Jefferson 
my executor of this. (Signed,) T. Koscivszxo. 5 May, 
1798.” 

The bill further stated, that the said Kosciuszko, about 
the 18th of June, 1806, being then domiciled in Paris, exe- 
cuted a certain will or writing testamentary, as follows: 
“‘ Know all men by these presents, that I, Thaddeus Kos- 
ciuszko, formerly an officer of the United States of Ameri- 
ca, in their revolutionary war against Great Britain, and a 
native of Liloane, in Poland, at present residing at Paris, 
do hereby will and direct, that, at my decease, the sum of 
3,704 dollars, current money of the aforesaid United States, 
shall of right be possessed by, and delivered over to the 
full enjoyment and use of Kosciuszko Armstrong, the son 
of General John Armstrong, Minister Plenipotentiary of 
the said States at Paris; for the security and performance 
whereof, | do hereby instruct and authorize my only lawful 
executor in the United States, Thomas Jefferson, President 
thereof, to reserve, in trust for that special purpose, of the 
funds he already holds belonging to me, the aforesaid sum 
of 3,704 dollars in principal, to be paid by him, the said 
Thomas Jefferson, immediately after my decease, to him, 
the said Kosciuszko Armstrong, and in case of his death, to 
the use and benefit of his surviving brother. Given under 
my hand and seal, at Paris, this 28th day of June, 1806. 

“ (Signed,) Tsapprus Kosciuszxo. [Seal.] 

“In presence of 

“ (Signed,) Cartes Carrer. 
James M. Morris.” 
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That the said testator, on the day of the date of said wri- 
ting, signed and sealed it in presence of two competent 
witnesses, who attested the same, and acknowledged it on 
the same day, as his act and deed, before Fulwar Skipwith, 
commercial agent, and agent for prize causes for the said 
United States at Paris, and delivered it to the said John 
Armstrong. That the complainant is advised that the said 
paper is a last will and testament, and must operate as such, 


and revokes, pra tanto, the bequests and appropriation made ‘ 


in the will first mentioned. That General Kosciuszko died 
the 15th of October, 1817, leaving said testament unre- 
voked. That said Jefferson refused to take letters testa- 
mentary under said will, and that the defendant was duly 
appointed administrator with the will annexed; that the es- 
tate has come to his hands, and that he has been often re- 
quested to pay to complainant the 3,704 dollars aforesaid, 
with interest, and refuses to pay until an order or decree of 
this Court in the premises. The bill prayed fora discovery 
of the funds in defendant’s hands, and whether the said 
writing made at Paris is authentic, and payment of said lega- 
cy with interest, and for general relief. 

The answer of the defendant admitted that he was admi- 
nistrator with the will annexed of General Kosciuszko, and 
that the instrument mentioned in complainant’s bill, and ex- 
hibited with it, was executed and acknowledged as it pur- 
ports to be, and that said Kosciuszko was at the time domi- 
ciled and resident at Paris ;. but submitted whether he was: 
bound to pay said legacy upon an instrument so executed 
and acknowledged, inasmuch as Mr. Jefferson received a 
letter from General Kosciuszko dated as late as the 15th of 
September, 1817, in which he thus affirms his first will. 
“After my death you know its invariable destination,” 
(speaking of this fund.) The answer admitted, that Mr. 
Jefferson renounced, and the defendant was appointed, ad- 
ministrator with the will annexed, as stated in the bill. The 
defendant admitted funds to have come to his hands to an 
amount larger than stated in the bill. The answer further 
stated, that among the papers received by the defendant. 


from Mr. Jefferson, is a letter from Mr. Politica to said 


Tefferson, enclosing a despatch from the Vice Roi of Poland - $ 
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to him, by which it appears that the whole estate of said 
Kosciuszko may hereafter be claimed by a Major Estko, as 
the heir at law of said Kosciuszko; that there were also 
two letters from a Mr. Zeltner to Mr. Jefferson, by which 
it appears that Kosciuszko had disposed of the greater part 
of his fortune in favour of the children and other relations 
of Zeltner. 

The cause was set down for a hearing in the Court below 
upon the bill and answer, and a pro forma decree dismissing 
the bill was entered by consent, and an appeal taken to this 
Court. 


Mr. E. Livingston and Mr. Wheaton for the appellant, ar- 
gued, (1.) that the testamentary paper of 1806 was a revo- 
cation of the will of 1798 pro tanto.* 

(2.) That the will of 1798 was to be considered as wholly 
void, as being contrary to the laws and policy of Virginia and 
Maryland, and the defendant considered as a trustee for the 
first will.’ 

(3.) ‘That supposing the case was to be determined by any 
peculiar law, as affecting the testator or his property, it must 
be either the law of France, where he was domiciled in 1806, 
when the will was made; or of this country, where he had 
placed the fund in question, and of which he might be con- 
sidered a citizen; or the conventional law between France 
and the United States. 

The rule of international law as to personal property ap- 
peared to be settled by the general current of authority, that 
as to successions ab intestato, they are to be governed by the 
law of the country where the party was domiciled at the time 
of his death: and in the case of a will, by the law of the 
place where itwas made.* Butin a recent case in the Ec- 


a 2 Atk. 86. 2 Philim. Eccles. Rep. 35—51. 1 Bro. Civ.and Adm. 
Law, 293. 333. Swinb. pt. 1. p. 74. note 75. and cases cited by 
Powel, Ed. 

b 4 Wheat. Rep. 1. 5 Harris & Johns. 392. Bridg. Duke’s 
Charit. Uses, 349.466. Com. Dig. tit. Charitable Use, (N.) 1. 

ce Huber. tom. 2.1. t. 3. 2 Bos. & Pull. 229. note (a.) 6 Bro. 
Parl. Cas. 566. 5 Ves. Jr.785. 1 Binn, 336. 349. note (a.) 1 Ma- 
sun, 231. 408. 3 Ves. Jt. 201. 
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clesiastical Court in England, Sir J. Nicholl had considered 
the authorities as rather applying between different parts of 
the’ same empire, than between different countries entirely 
foreign to each other.* If the law of France was to be ap- 
plied, although the will was not executed in strict and literal 
conformity with the forms provided by the code Napoleon, 
it might be sustained as a donation mortis causa ; a species 
of donation which the best commentators were of opinion 
was not abolished by the code, it having been preserved in 
Chancellor D’Aguesseau’s ordinance of 1731. And per- 
haps it might also be considered a valid donation mortis 
causa by our law.’ In the case above cited, determined by 
Sir J. Nicholl, he refers to the Dutchess of Kingston’s case, 
and confirms it, where a will, ‘though made in France, 
where .she was domiciled, being made by an English 
subject in the English language, and according to English 
forms, and to be executed in England, was valid as to 
personal property in England, though (neither being ho- 
lographic nor made before a notary) it would, by the 
French law, have been of no validity. Nay, not only was 
it held good, but if the opinion of an eminent lawyer, (M. 
Targat,) as statedin the Collectanea Juridica, be correct, it 
was good, and would operate on the property in France.” 
But it was further insisted that the execution of the testa- 
mentary paper before the consul at Paris vas conclusive of 
its validity, and dispensed with the necessity of probate 
in the Courts of this country. This was inferred from the 
conclusive effect attributed to what are termed “ authentic 
acts’’ by the law of France, taken in connexion with the pro- 
visions in the convention of 1800 between France and the 
United States, (art. 7. 10.) and the statute of Congress of 
April, 1792, ch. 126. s. 2. relating to the powers of con- 


a Curling v. Thornton, Adams’ Rep. 21. 

b Merlin, Repertoire, tom. 4. p. 144. Paillet, Droit Francais, p. 
159. 

c 1 Swinb. 54. Prec. in Ch. 300. 2 Bro. Ch. 612. 2 Ves. Jr. 


120. Lowndes on Legacies, 449. 1 P. Wms. 406. 441. 2 Ves. 437. 
d 2 Adams’ Rep. 21. 
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suls in the verification of such acts, among which testamen- 
tary papers are included.* 


The Attorney General and Mr. Lear, for the respondent, 
contended, that the question whether the paper of 1806 was 
to be considered as a revocation pro tanto of the will of 1798, 
depended upon its being authenticated as a testamentary 
disposition in the manner prescribed by the laws of this 
country. They referred to the well known rule, which had 
been frequently recognised in this Court, that foreign laws 
must be proved as facts, or they could not be taken notice of 
judicially by our Courts. That consequently it was a case 
for the application of the ordinary principle, that a suit could 
not be maintained ina Court of equity for a legacy, without 
first showing a probate in the proper Court, of the will under 
which it was claimed. The admission in the defendant’s 
answer did not dispense with this preliminary, because it was 
merely intended to admit that “the instrument was execu- 
ted and acknowledged as it purports to be,” submitting its 
effect and operation to the judgment of the Court. Nor did 
the treaty and the act of Congress, which had been referred 
to, dispense with the necessity of probate of the will in the 
appropriate local tribunal, where all parties interested would 
have a right to contest its validity. The utmost effect that 
could be attributed by the conjoint operation of the law of 
France, the treaty, and the statute of Congress, to the exe- 
cution and acknowledgment of such an act as a will or a co- 
dicil, before the consuls of the United States in France, 
would be to make it conclusive evidence, on which a Court 
of probates in the United States might proceed: But it could 
not be considered as dispensing with all the local laws of 
the States on the probate of wills, and inverting the whole 
order of proceeding in cases of this sort, by which the paper 
must be ascertained, by the Court having peculiar jurisdic- 
tion of testamentary causes, to be a will, before a Court of 
equity can be called on to give a construction to it, and to 
decree a legacy under it. Nor could it be considered as a 


a Pothier, Oblig. pt. 4.ch. 1. Code Napoleon, art. 1917—1319. 
Paillet, p. 159. note (2.) 
h 2 Cranch, 237 
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donation mortis causa, and therefore not requiring probate ; 
since, to constitute such a donation, the gift must be made im 
extremis, and must be accompanied with an actual delivery.* 


Mr. Justice Story delivered the opinion of the Court. 

The bill in this case is brought against the administrator, 
with the will annexed, of General Kosciuszko, for the pur- 
pose of establishing a right of the plaintiff to receive pay- 
ment out of the assets of the testator, of a certain bequest 
to him, contained in a supposed testamentary writing, execu- 
ted by the testator at Paris, in France, in June, 1806. This 
supposed testamentary writing is set forth in the bill, and 
averred to be in the nature and of the effect of a last will 
or writing testamentary ; but it does not appear to have been 
admitted to probate, either in France, or in the proper 
Orphan’s Court of this District. The answer admits the 
existence and authenticity of the instrument, and submits to 
the Court its import and legal effect, and whether it is to 
be deemed a last will and testament; and it also admits as- 
sets in the hands of the administrator sufficient to discharge 
the bequest. The cause was heard in the Court below upon 
the bill and answer, and from the decree dismissing the bill, 
the present appeal has been brought to this Court. 

The cause has been argued here upon several points, in- 
volving a good deal of learning, and some doctrines of in- 
ternational law. We do not enter into an examination of 
them, because our judgment proceeds upon a single point, 
and will, in no event, prejudice the merits of the plaintiff’s 
claim. 

By the common law, the exclusive right to entertain ju- 
risdiction over wills of personal estate, belongs to the eccle- 
siastical Courts ; and before any testamentary paper of per- 
sonalty can be admitted in evidence, it must receive probate 
in those Courts. Lord Kenyon, in ThejKing v. Inhabitants 
of Netherseal, (4 Term Rep. 258.)?"said, “ we cannot re- 
ceive any other evidence of there being a will in this case, 
than such as would be sufficient, in all other cases, where ti- 


a 2 Bl. Com. 514. Just. Inst. 1. 2.t. 7.8.1. Dig. 1. 39. t. 6. 
Prec. in Ch. 269. 1 P. Wms, 406. 441. 3 P. Wms. 357. 2 Ves. 481. 
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tles are derived under a will; and nothing but the probate 


wer or letters of administration, with the will annexed, are le- 
eer te gal evidence of the will, in all questions respecting person- 


Lear. 


alty.” This principle of the common law is supposed to 
be in force in Maryland, from which this part of the District 
of Columbia derives its jurisprudence ; and the probate of 
wills of personalty to belong exclusively to the-proper Or- 
phan Court here, exercising ecclesiastical jurisdiction. If 
this be so, and nothing has been shown which leads us to a 
different conclusion, then it is indispensable to the plaintiff's 
title, to procure, in the first instance, a regular probate of 
this testamentary paper in the Orphan’s Court of this Dis- 
trict, and to set forth that fact in his bill. The treaty stipu- 
lations, the act of Congress, and the principles of the law of 
France, which have.been cited at the argument, attributing 
to them the full force which that argument supposes to es- 
tablish the validity of the instrument, do not change the 
forum which is entitled, by the local jurisprudence, to pro- 
nounce upon it as a testamentary paper, and to grant a pro- 
bate. It is one thing to possess proofs, which may be suffi- 
cient to establish that a testamentary instrument had been 
executed in a foreign country, under circumstances which 
ought to give it legal effect here ; and quite a different thing, 
to ascertain what is the proper tribunal here, by which those 
proofs may be examined, for the purpose of pronouncing a 
judicial sentence thereon. 

For this reason, the decree of the Court below is to be 
affirmed, but without prejudice, so that the instrament may 
be submitted to the decision of the proper Probate Court. 
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[Jupement Lien. Loca Law.) 


Rawgin & Scuarzett, Plaintiffs in Error, against Scott, 
Defendant in Error. 


The lien of a judgment on the lands of the debtor, created by sta- 
tute, and limited toa certain period of time, is unaffected by the 
circumstance of the plaintiff not proceeding upon it, (during that 
period,) until a subsequent lien has been obtained and carried into 
execution. 

Universal principle that a prior lien is entitled to prior satisfaction 
out of the thing it binds, unless the lien be intrinsically defective, 
or is displaced by some act of the party holding it, which shall 
postpone him at law or in equity. 

Mere delay in proceeding to execution is not such an act. 

Distinction created by statute, as to executions against personal chat- 
tels, and reasons on which it is founded. 


ERROR to the District Court of Missouri. 

This was an action of ejectment, brought in the Court 
below by the defendant in error, Scott, to recover the pos- 
session of a house and lot in the town of St. Louis. At 
the trial, a special verdict was found, stating, that in the year 
1816, John Little married Marie Antoinette Labadic, who 
was then seised in fee of the house and lot in question. She 
died without issue, leaving the husband seised in fee of a 
moiety of the premises. He soon afterwards died without 
issue, and intestate. In April, 1821, judgment was rendered 
in the Circuit Court of the county where the premises lay, 
against the administrator of Little, in favour of Schatzell 
and another, for 2,747 dollars and 19 cents. In March fol- 
lowing, another judgment was rendered against the same, in 
favour of B. Pratte, for 1,241 dollars. Execution was im- 
mediately issued upon the latter judgment, and the premises 
in question sold under it to Scott, the plaintiff in ejectment ; 
and soon afterwards, another execution issued upon the 
first judgment, and the same premises were sold to Schatzell, 
one of the defendants below, and conveyed to him by the 
sheriff’s deed. Rankin, who was tenant to Little in his life- 


time, remained in possession of the premises after his death. 
Vor. XII. 23 ' 
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and attorned to Schatzell. The question raised upon these 
facts was, whether the sale by the Sheriff, under the second 
judgment and first execution, devested the lien of the first 
judgment? ‘The Court below determined it in the affirma- 
tive ; and the cause was brought, by writ of error, before this 
Court. 


Mr. Benton, for the plaintiffs in error, relied upon the ex- 
press provisions of the statute of Missouri, to show that the 
local law made the first judgment a lien upon the land for 
the term of five years, within which time it was enforced, 
and Shatzell purchased under it.* For the general effect 
of a judgment lien, he cited the authorities in the margin.’ 


Mr. Talbot, contra.° 


Mr. Chief Justice Marsnatt delivered the opinion of the 
Court, and after stating the case, proceeded as follows : 

The act of the then territorial government of Missouri, 
on which this question depends, is in these words: “ Judg- 
ments obtained in the General Court shall be a lien on the 
lands and tenements of the person or persons against whom 
the same has been entered, situate in any part of this terri- 
tory ; and judgments obtained in a Court of Common Pleas 
of any district, shall be a lien on the lands and tenements of 
the person against whom the same has been entered, situate 
in such district.””> The act contains a proviso, “ that no 
judgment hereafter entered in any Court of record within 
this territory, shall continue a lien on the lands and tene- 
ments against whom the same has been entered, during a 
longer term than five years from the first return day of the 
term of which such judgment may be entered, unless the 
same shall have been revived by scire facias,” &c. 


a Geyer’s Dig. LL. Missouri, 264. 267. 

b 1 Johns. Cas. 224, 13 Johns. Rep. 463. 533. 1 Dall. 481. 
486. 4 Dall. 450. 

ce 1 Term Rep. 729. 1 Lord Raym. 251. 1 Burr. 20. 8 Co. 
Rep. 171. Cro. Eliz. 181. 1 Salk. 320. 
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Since the territory of Missouri was erected into a State, 
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the General Court has received the appellation of the Su- wey 


perior Court, and the Court of Common Pleas for the 
district has been denominated the Circuit Court for the 
county. The execution on the first judgment was issued 
within a short time after it was rendered, and while the lien 
it created was in full force, unless it was removed by the 
execution and sale under the second judgment. 

There is no expression in the law of Missouri which can 
suggest a doubt on this subject. By that law, judgments are 
to be a lien on all the lands of the debtor. This lien com- 
mences with the judgment, and continues for five years. The 
principle is believed to be universal, that a prior lien gives a 
prior claim, which is entitled to prior satisfaction, out of the 
subject it binds, unless the lien be intrinsically defective, or 
be displaced by some act of the party holding it, which 
shall postpone him in a Court of law or equity toa subse- 
quent claimant. The single circumstance of not proceed- 
ing on it until a subsequent lien has been obtained and car- 
ried into execution, has never been considered as such an 
act. Take the common case of mortgages. It has never 
been supposed that a subsequent mortgage could, by obtain- 
ing and executing a decree for the sale of the mortgaged 
property, obtain precedence over a prior mortgage in which 
all the requisites of the law had been observed. If such a 
cecree should be made without preserving the rights of the 
prior mortgagee, the property would remain subject to those 
rights in the hands of the purchaser. So, in cases of judg- 
ment, where an elegit may be sued out against the lands of 


the debtor. The implied lien created by the first judgment, - 


retains the preference over the lien created by a second 
judgment, so long as an elegit can issue on the first. A sta- 
tutory lien is as binding as a mortgage, and has the same ca- 
pacity to hold the land so long as the statute preserves it in 
force. 

The cases cited of executions against personal property, 
do not, we think, apply. In those cases, the lien is not cre- 
ated by the judgment, or by any matter of record. The 
purchaser of the goods cannot suppose that the officer has 
:ommitted any impropriety in the performance of his duty. 


Rankin 
& 
Schatzell 
v 


Scott. 
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and this circumstance has induced Parliament to securéhim. 


this was the sole object of that part of the statute of frauds 
which relates to this subject. In the case at bar, the judg- 
ment is notice to the purchaser of the prior lien, and there 
is no act of the legislature to protect the purchaser from that 
lien. 

We think, then, that the deed made by the Sheriff to the 
purchaser, under the first judgment, conveyed the legal title 
to the premises ; and that the judgment on the special verdict 
ought to have been in favour of the plaintiff. 


Judgment reversed. 


[Pracrice.] 
‘Tue Unirep States against TittoTson and another. 


Where the burthen of proof of certain specific defences set up by the 
defendant is on him, and the evidence presents contested facts, an 
absolute direction from the Court, that the matters produced and 
read in evidence on the part of the defendant were sufficient in 
law to maintain the issue on his part, and that the jury ought to 
render their verdict in favour of the defendant, is erroneous; and 
a judgment rendered upon a verdict purporting to have been given 
under such a charge will be reversed, although the record was 
made up as upon a bill of exceptions taken at a trial before the jury 
upon the matters in issue, no such trial ever having taken place, 
and the case having assumed that shape by the agreement of the 
parties, in order to take the opinion of the Court upon certain 
questions of law. 


THIS cause was argued by the Attorney General and Mr. 
Coxe for the plaintiffs, and by Mr. Webster and Mr. Wheaton 
for the defendants. 


Mr. Justice Srory delivered the opinion of the Court. 
This cause comes before us from the Circuit Court for the 
Southern District of New-York, as upon a bill of exceptions 
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taken to the opinion of the Court, upon a tri@lvbefore a jury 
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upon the mattersin issue. In reality no such trial Was had; ~>y~ wy 


but the case assumed this shape by the agreement of theepar- 
ties, in order to have the opinion of the Court upon certain 
questions oflaw. We must, however, consider the case ex- 
clusively upon principles applicable to it as a bill of excep- 
tions taken at a real trial.¢ 

Upon the argument in this Court, various important ques- 
tions have been elaborately discussed by counsel, upon which 
we forbear to express any opinion, as our judgment of re- 
versal proceeds upon a ground, which renders any decision 
on them unnecessary. 

The bill of exceptions admits the due execution of the 
bond in controversy, and the breaches stated in the decla- 
ration are answered by special notices of defence set up as 
bars to the suit. The burthen of proof of these defences, in 
point of fact, rested on the defendants. The Court is 
supposed to have charged the jury, that the matters produced 
and read in evidence on the part of the defendants were suf- 
ficient in law to maintain the issue on their part, and that 
the jury ought to render their verdict in favour of the de- 
fendants. This charge can be maintained in point of law 
only upon the supposition, that the evidence presented no 
contested facts; for otherwise it would withdraw from the 


jury their proper functions, to determine the facts upon the 


evidence in the cause. 

Upon examining the record, we think that there is con- 
tradictory evidence, or rather evidence conducing to oppo- 
site results, in respect to a point material to many of the spe- 
cifications of defence, and particularly as to the matters in 
the third, fifth, sixth, seventh, eighth and ninth. It is this : 
whether the contract of the 7th of June, 1820, between Col. 
Gadsden, as agent of the War Department, and Samuel 
Hawkins, was ever a consummated agreement, binding on the 
United States, in virtue of an original authority given to him, 


a ‘The cause was argued and determined in the Court below upon 
a case agreed upon between the parties, containing a state of facts ; 
but as the state of facts was not annexed to the transcript of the re- 
cord, this Court could not take notice of it. 
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or was a preliminary agreement dependent for its validity 
upon the ratification of the War Department; and if that 
was withheld, (which there was direct evidence to prove,) 
the agreement was a mere nullity.. The bill of exceptions 
does not in terms find, that the agreement was such a con- 
summated agreement. It merely states, that “on or about 
the 7th of June, 1820, Col. James Gadsden, then acting as 
the agent for fortifications at Mobile Point, and thereto duly 
authorized by the said War Department, did enter into an 
agreement or contract with the said Samuel Hawkins, touch- 
ing the foregoing contract, withthe said Benjamin W. Hop- 
kins, and the erection of the fort therein provided for,” &c. 
The word “ thereto” may be applied either to the next an- 
tecedent, the agency of fortifications, or to the subsequent 
clause stating the agreement. It may mean, having a due 
authority as agent for fortifications, or having a due authority 
to enter into the agreement. The recital in the agreement 
itself, that Col. Gadsden entered into it “in pursuance of 
the instructions of the Secretary of the War Department,” 
would not be decisive of the point, supposing it to be entitled 
to the fullest weight as matter of recital. But the case does 
not rest here: in another part of the record, evidence is in- 
troduced on the part of the United States, to establish, that 
the agreement so made had never been ratified on the part 
of the War Department; and also to show, that it was un- 
derstood by that department, that without such ratification 
the contract was not obligatory. We allude to that part of 
the record, where it is stated, that the agreement, as soon as 
executed at Mobile Point, was transmitted to the War De- 
partment, and that a letter was written by the authority of 
that department, under date of the 10th July, 1820, to the 
defendants, as Hawkins’s sureties, enclosing a copy of the 
agreement, and requesting them, if they would sanction it, to 
send certificates of the fact, and “signify theirapproval,andau- 

thorize it to be carried into effect””—and it is added, “ should 

you object, the contract will be carried on as before,”’ that is, 

ihe original contract. It is further found by the case, that 

the agreement “was not ratified by the Secretary of War, 

nor ever acted upon, except so far as it may appear to have 


a; 
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been ratified and acted upon by the said transcript’ (of the 
treasury accounts) contained in the record. 

It appears to us, that, taking this evidence together, it 
was riot a conceded point, but a matter of controversy be- 
tween the parties, whether the agreement was obligatory 
upon the United States, and had become absolute by the as- 
sent of all the persons who had authority to perfect the 
same. This being so, it was a matter of fact to be decided 
by the jury, and the charge of the Court was erroneous in 
withdrawing it from the consideration of the jury. 

For this reason it is our opinion, that the judgment of the 
Circuit Court was erroneous, and ought to be reversed, and 
the cause be remanded, with directions to award a venire fa- 
ctas de novo." 





{Bint or Excuance anp Promissory Note. Sa.e witu 
WarranTY.] 


Tuornton, Plaintiff in Error, against Wynn, Defendant in 
Error. 


An unconditional promise, by the endorser of a bill of note, to pay it, 
or the acknowledgment of his liability, after knowledge of his 
discharge from his responsibility by the laches of the holder, 
amounted to an implied waiver of due notice of a demand from 
the drawee, acceptor, or maker. 

Upon a sale with a warranty of soundness, or where, by the special 
terms of the contract, the vendee is at liberty to return the article 
sold, an offer to return it is equivalent to an offer accepted by the 
vendor, and the contract being thereby rescinded, it is a defence 
to an action for the purchase money, brought by the vendor, and 
will entitle the vendee to recover it back if it has been paid. 

So, if the sale is absolute, and the vendor afterwards consent uncon- 
ditionally to take back the article, the consequences are the same. 

But if the sale be absolute, and there be no subsequent consent to 
take back the article, the contract remains open, and the vendee 
must resort to his action upon the warranty, unless it be proved that 

the vendor knew of the unsoundness of the article, and the vendee. 
rendered a return of it within a reasonable time. 


a See Paine’s Rep. 305. 8. C 
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This cause was argued by Mr. C.C. Lee for the plaintiff in 


worn error,’ and by Mr. Worthington for the defendant in error.» 


Mr. Justice Wasuineron delivered the opinion of the 
Court. 

This was an action brought by the defendant in error 
against the plaintiff in error, in the Circuit Court for the 
District of Columbia and county of Washington, upon a 
promissory note given by one Miller to Thornton, and by 
him endorsed to Wynn. The declaration contains a count 
upon the note, and also the common counts for money laid 
out and expended, and for money had and received. 

At the trial of the cause upon the general issue, the de- 
fendant below took two exceptions to the opinion of the 
Court, which are to the following effect. The first states, 
that the plaintiff gave in evidence the note and endorsement 
mentioned in the declaration, and in order to dispense with 
the proof of the ordinary steps of diligence in presenting 
and demanding the note of the drawer, and giving notice to 
the endorser, the plaintiff offered evidence to prove, 
that, a few weeks before the institution of this suit, the 
note in question was presented to the defendant, who, being 
informed that Miller, the drawer, had not paid the note, 
said, ‘“* he knew Miller had not, and that Miller was not to 
pay it; that it was the concern of the defendant alone, and 
Miller had nothing to do with it; that the note had been 
given for part of the purchase money of a certain race 
horse called Ratler, and that the defendant offered to take 
up the said note if the plaintiff’s agent would give time, 
and receive other notes mentioned in payment:” to the 
admission and competency of which evidence the defend- 
ant objected; but the Court overruled the objection, and 


a 2H. Bl. 609. 1 Moore’s Rep. C. P. 535. 3 Camp. 57. 11 East's 
Rep. 114 4 Dall. 109. 4 Taunt. 93. 1 Esp. 261. 6 East’s Rep. 
110. 1H Bl. 17. 

b 1 Term Rep 405. 2 Term Rep.703. 1 Esp. 302. 12 East’s 
Rep.171. 4 Cranch,141. 2 Johns. Rep. 1. 7 Mass. Rep. 449. 5 
Mass. Rep. 170. 11 Johns. Rep. 180. Peake’s N. P. Cas. 203. 1 
Taunt. 12, 2 Term Rep. 713. 15 East’s Rep. 275. Cowp. 888. 
Dougl.24. 1 Term Rep. 133. 7East’s Rep. 274. 2 Taunt. 2. 14 
Johns, Rep. 416. 2 East’s Rep. $20. 
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im admitted the evidence as competent to support this action, 4397, 
Pal without any further proof of demand upon the drawer or wove 
: Thornton 
notice to the endorser. . >. 
he That the said evidence being so admitted by the Court, Wynn, 
the defendant offered evidence to prove that the said note 
or | was given for part of the purchase money of the said race 
he horse, then celebrated for his performances on- the turf, . 
. sold by the plaintiff to the defendant, and the said Miller, 
by the drawer of the note, for 3,000 dollars, of which 2,000. 
ant dollars had been paid ; that the plaintiff, at the time of so 
uid selling this horse, warranted him sound, and declared him Pn 
capable of beating any horse in the United States, and re- 
le- commended the purchasers to match him against a cele- 
he brated race horse in New-York called Eclipse ; that he 
es; also gave a representation of his pedigree, which he de- 
ent scribed as unexceptionable, and promised to procure his 
ith pedigree and send it to the defendant. And the defendant 
ng then offered evidence to prove that the said horse, at the r 
to time of the said sale, was utterly unsound, and broken down, 
ve, and.had been broken down whilst in the plaintiff’s posses- 
he sion, and was reputed and proven by persons in the neigh- 
ng bourhood of the plaintiff, who afterwards communicated 
te, the same to the purchaser; and was wholly unfit for, 
to and incapable of, the action and fatigue necessary to a 
nd race horse ; and that the plaintiff had wholly failed to pro- 
en cure and furnish the pedigree of the horse as he had agreed, 
ce and that a pedigree was an essential term in the purchase 
ke of the horse, or ordinarily is so in the purchase of such 
1e, horses, without which this horse was worth nothing; and 
he that the said Miller, as soon as it had been ascertained by | 
d- repeated trials that the horse was incurably unsound, offered “a 
nd to return him to the plaintiff, who refused to take him back, 


although the former offered to lose what he had already 
paid for the horse, which offer was made after the note fell 


P: due. Whereupon the Court instructed the jury, at the 
4 prayer of the plaintiff. that if they should be of opinion, from 
5 the said evidence, that the said horse was, at the time of the 
1 said sale, utterly unsound and broken down, and had been 
8. broken down whilst in the plaintiff’s possession, and was 
4 


wholly unfit for, and incapable of, the action and fatigue ne- 
Vou. XI 24 








186 CASES IN THE SUPREME COURT 


1827. cessary to arace horse, but that the said facts were not 

known to the plaintiff at the time of the said sale, the said 

“4 facts are not a sufficient defence in this action to prevent 
Wynn. _ the plaintiff from recovering. 

Upon these instructions of the Court, the jury found a 
verdict for the plaintiff, and the cause now comes before 
this Court upon a writ of error. 

Otions - This bill of exceptions presents two questions for the de- 

bill of anneal cision of this Court. The first is, whether the evidence of- 

tions. fered by the plaintiff, and admitted by the Court, dispensed 
with the necessity of proving a demand of payment of the 
maker of the note, and due notice to Thornton of non- 
payment; and, secondly, whether the Court below erred or 
not, in stating to the jury that the alleged breach of the war- 
ranty‘of the horse, if proved to their satisfaction, was not a 
sufficient defence in this action to prevent the plaintiff from 
recovering, unless the facts stated in the bill of exceptions 
were known to the plaintiff at the time of the sale. 

In the argument of the first question, the counsel on both 
sides considered the evidence offered by the plaintiff as pre- 
senting a double aspect. Ist. As authorizing a conclusion, 
in peint of fact, that the note of hand on which the suit is 
brought, was made and passed to Thornton without consi- 
deration, and merely for his accommodation ; and, 2d. As 
amounting to a promise to pay the note, or at least to an ad- 
mission by Thornton of his liability to pay it, and of the 
right of the plaintiff to resort to him, whether it was made 
solely for his accommodation, or was given for value in the 
ordinary course of trade. 

As to the first, the counsel treated the note throughout as 
an accommodation note, and submitted to the decision of 
this Court the question, whether the endorser of sucha note 
was entitled to call for proof of a demand of payment of 
the maker, and notice to himself? 

Whether this question was ever raised in the Court be- 
low, or in what manner it was there treated, does not ap- 
pear from the bill of exceptions. It is possible that that 
Court may have intended nothing more by their direction 
to the jury, than to sanction the admissibility of the evidence, 
and its sufficiency to authorize a verdict for the plaintiff. 


Thornton 
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without other proof of demand and notice, provided the 4. g97, 
jury should be of opinion that it warranted the conclusion Wen 
that the note was given without consideration. But such is — 
not the language of the Court as stated in the bill of excep- Wynn. 
tions. The jury were informed that the evidence was com- 
petent to support the action without such further proof of 
demand and notice, without leaving the inference of fact > 
that the note was given without consideration to be drawn 
by the jury. Had the Court distinctly stated to the jury 
that this was such a note, and, therefore, that further proof 
of demand and notice was unnecessary, the incorrectness of 
the direction could have been doubted by no person, since 
the Court would, in that case, have inferred a fact from the 
evidence, which it was competent to the jury alone to do. 
And yet it seems difficult to distinguish the supposed case 
from the one really presented by the bill of exceptions, upon 
the hypothesis that the Court below decided any thing as to 
the particular character of this note, since it is very obvious, 
that no question of fact was submitted to the consideration 
of the jury. It is, therefore, due from this Court to the one 
whose decision we are revising, to conclude, that that de- 
cision did not proceed upon the assumption that this was a 
note drawn for the accommodation of the endorser. 

It remains to.be considered, whether the direction was 
correct upon the other aspect of the evidence. 

It is now well settled asa principle of the law merchant, An uncondi- 
that an unconditional promise by the drawer or endorser of eet ag 


to a a- 

a bill, to pay it, after full knowledge of all the circumstances mount "to 

necessary to apprize him of his discharge from his responsi- tice. 

bility by the laches of the holder, amounts to an implied 

waiver of due notice of a demand of the drawer or acceptor, 

and dispenses with the necessity of proving it. Such are the 

cases of Borrodaile v. Lowe, (4 Taunt. 93.) Donaldson v. 

Mears, (4 Dall. 109.) and others which need ot be cited. 

So if, with the knowledge of these circumstances, he an-So an _ ac- 
. knowledgment 

swer, that the bill “ must be paid,” “that when he comes oftie drawer’s 

to town he would set the matter right,’ “that his affairs flebilhy bee 

were then deranged, but that he would be glad to pay it as the same ef- 

soon as his accounts with his agents was settled,” or “ that — 


he would see it paid.” orif he pay a part of the bill ; in all 
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1827, these cases it has been decided that proof of regular notice 

is dispensed with. (2 Term Rep. 713. Bull. N. P. 276. 
aoa 2 Campb. 188. 6 East, 16. 2 Stra. 1246.) 

Wynn. The principle upon which these decisions proceed is 
explained in many of the above cases, and particularly in 
that of Rogers v. Stephens, (2 Term Rep. 713.) It is this, 
that these declarations and acts amount to an admission of 
the party that the holder has a right to resort to him on the 
bill, and that he had received no damage for want of notice. 
See also Stark. Evid. 272. 

The same principle applies with equal force to promisso- 
ry notes, which, after endorsement, partake of the charac- 
ter of bills of exchange, the endorser being likened to the 
drawer, and the maker to the acceptor of a bill. The case 
of Leffingwell & Pearpoint vy. White, (Johns. Cas. 99.) is 
that of a promissory note, where the endorser, before it be- 
came due, stated that the maker had absconded, and that, 
being secured, he would give a new note, and requested 
time. The Court say, that the defendant had admitted his 
responsibility, treated the note as his own, and negotiated 
for further time for payment, by which conduct he had 
waived the necessity of demand of the maker, and notice 
tohimself. (Taylor. v. Jones, 2 Campb. 105. Vaughan v. 
Fuller, 2 Stra. 1246. and Aman v. Bailey, Bull. N. P. 276.) 
were all cases of actions on promissory notes against the 
endorser. In this case, the defendant below, upon being 
informed that Miller, the maker of the note, had not paid 
it, observed, that he knew he had not, and that he was not 
to pay it; that it was the concern of the defendant alone, 
and that Miller had nothing to do with. it, it having been 

Knowledge of given for part of the purchase money of a horse. These 
the fact of the declarations amounted to an unequivocal admission of the 


Jacl f the ., pope 

holder is  es- original liability of the defendant to pay the note, and no- 

=m the en. thing more. It does not necessarily admit the right of the 

dorser, upon holder to resort to him on the note, and that he had received 

his promise or . : 

acknowledg- no damage from the want of notice, unless the jury, to whom 

— the conclusion of the fact from the evidence ought to have 
been submitted, were satisfied that the defendant was also 
apprized of the laches of the holder in not making a regular 


demand of payment of the note, by which he was dis- 
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charged from his responsibility to pay it. The knowledge 1 g97, 


of this fact formed an indispensable part of the plaintiff’s ww 


case, since without it it cannot fairly be inferred that the de- — 
fendant intended to admit the right of the plaintiff to resort = Wynn, 
to him, if¢in point of fact, he had been guilty of such laches 
as would discharge him in point of law. For any thing 
that appeared to the Court below from the evidence stated 
in the bill of exceptions, the admissions of the defendant 
may have been made upon the presumption that the holder 
had done all that the law required of him in order to charge 
the endorser. That due notice was not.given to the de- 
fendant he could not fail to know; but that a regular de- 
mand of the maker of the note could not be inferred by the 
‘Court from the admissions of the defendant. 

For the reasons above stated, the judgment of the Court 
below must be reversed, and the cause remanded for a new / 
trial. 

But since the second question before mentioned has been Question as to 
distinctly brought to the notice of this Court, has been fully 1 Appoee 


the warranty 

argued, and must again be decided by the Court below, it a Mc 
becomes necessary that this Court should pass an opinion part of the 

© ead é consideration 
upon it. That question is, whether the alleged breach of ¢¢ the note. 
the warranty of the horse, the price of which formed part 
of the consideration of the note, if proved to the satisfaction 
of the jury, was a sufficient defence in this action to prevent 
the plaintiff from recovering, unless the facts stated in the 
bill of exceptions were known to the plaintiff below at the 
time of the sale ? 


The question is not whether the purchaser of a horse iow far it 
which is warranted sound, has a remedy over against the Gopstituted a 
vendor, upon the warranty, in case it be broken, but whe- action on the 
ther, in.an action against him for the purchase money, he _— 
can be permitted to defend himself by proving a breach of 
the warranty. 


The cases upon this subject are principally those where 
the vendee, having executed the contract on his part, by 
paying the purchase money, brought an action of indebita- 
tus assumpsit against the vendor as for money had and re- 
ceived tohis use. But it is perfectly clear, that the reason- 
ing of the Court in those cases applies with equal force to 
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a case where the breach of the warranty is set up by the 
vendee as a defence against an action against him to recover 
the purchase money. 

The first case we meet with on this subject, is that of 
Power vy. Wells, of which a very imperfect report is to be 
seen in a short note in Mougl. 24. and in Cowp. Rep. 818, 
There the plaintiff gave a horse and 20 guineas to the de- 
fendant, for another horse, which he warranted to be sound, 
but which proved otherwise. The plaintiff offered to return 
the horse, which was refused, and the plaintiff brought two 
actions, one for money had and received, to recover back the 
20 guineas which he had paid, and an action of trover for the 
horse, possession of which the plaintiff had delivered to the 
defendant. The Court decided, that neither action could 
be maintained ; not the second, because the property had 
been changed. ‘This case was referred to by the Judge 
who had decided it at Nisi Prius, in the case of Weston v. 
Downes, (Dougl. 23.) which soon after came before the 
Court of King’s Bench. That was an action for money 
had and received, and the case was, that the plaintiff had 
paid a certain sum to the defendant fora pair of horses, which 
the defendant agreed, at the time, to take back, if they were 
disapproved of, and returned within a month. They were 
returned accordingly within the stipulated period, and ano- 
ther pair was sent in their stead, without any new agreement. 
These were likewise seturned, and accepted by the vendor, 
and a third pair were sent, which being likewise offered to 
be returned, the vendor refused to take them back. Lord 
Mansfield was against the action, because the contract, being 
a special one, the defendant ought to have notice by the de- 
claration that he was sued upon it. Ashhurst, J., was of the 
same opinion ; but added, that if the plaiatiff had demanded 
his money on the return of the first pair of horses, this action 
would have lain, but that the contract was continued ; from 
which expression nothing more is understood to have been 
meant, than that the contract remained open. ‘The ground 
upon which Buller, J., thought that the action could not be 
maintained was, that, by refusing to take back the horses, 
the defendant had not precluded himself from entering into 
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the nature of the contract, and that, whenever that is open, 
it must be stated specially. 

The meaning of these Jatter expressions is distinctly stated 
by the Court, and particularly by this judge, in the case of 
Towers v. Barret, (1 Term Rep. 133.) which followed next 
in order of time; that was also an action for money had 
and received. The money was paid for a horse and chaise, 
to be returned in case the plaintiff's wife should not ap- 
prove of them. They were accordingly sent back to the 
defendant in three days after the sale, and left on his premises 
against his consent to receive them. — 

Lord Mansfield, Ch. J., and Willis, J., distinguish this 
case from that of Weston v. Downes, upon the ground that 
that was an absolute, and this a conditional agreement, which 
was at an end by the return of the horse and chaise, and was 
no longer open. Both the judges treat the case as if the 
vendor had taken back the property, although, in fact, he 
had not consented todo so. Ashhurst, J. was of opinion, 
that this case would have resembled that of Weston v. 
Downes, if, in that, the plaintiff had returned the horses. 
It is very clear, from what was said by the same judge in that 
case, that his meaning in this was, if the plaintiff had re- 
turned the first pair of horses, and then demanded his mo- 
ney ; for, he adds, that in that case there was an end of the 
first contract by the plaintiff’s taking other pairs, and this 
constituted a new contract, not made on the terms of the 
first. But in this case the contract was conditional, and 
when the horse and chaise were returned, the contract 
was at an end, and the defendant held the money against 
conscience. Buller, J.,is still more explicit. He says, that 
the defendant, by the contract, had put it in the power of the 
plaintiff to terminate it, by returning the horse and chaise, 
and that the plaintiff had no option to refuse to take them 
back; and that, being bound to receive them, the case was 
the same as if he had actually accepted them. He adds, 
that the distinction between those cases where the contract 
is open, and where it is not, is, that if it be rescinded, either 
by the original terms of the contract, as in this case, where 
no act remains to be done by the defendant, or by a subse- 
quent assent by him, the plaintiff may recover back his whole 
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money, and then this action willlie. Butif it be open, the 
plaintiff’s demand is only for damages arising out of the 
contract. 

The Court proceeded upon this distinction in deciding 
the caseof Payne v. Whale, (7 Eust’s Rep. 274.),which fol- 
lowed the one just noticed. The action was to recover back 
mouey paid to the defendant for a horse sold by him to the 
plaintiff, which he warranted sound. The plaintiff offered 
to return the horse upon an allegation of his unsoundness, 
which the defendant denied, and refused to take him back, 
but agreed that, if he was in fact unsound, he would take 
him back, and return the purchase money. ‘The unsound- 
ness was proved at the trial; but the Court was of opinjon, 
that the action could not be supported, and distinguished 
this case from the preceding one by observing, that in that 
the plaintiff had an option, by the original contract, to rescind 
it on a certain event; but, here, it'was no part of the origi- 
nal contract that the horse was to be taken back ; and that 
the subsequent promise amounted to no more than that he 
would take him back if the warranty were shown to be 
broken, which still left the question of warranty open for 
discussion, and then the form of the action ought to give the 
defendant notice of it by being brought upon the warranty. 

The case of Lewis v. Congrave, (2 Taunt. 2.) was pre- 
cisely like the present, in which the same distinction, and 
the same principles, were recognised by the judge who tried 
the cause at Nis: Prius. It was an action on a bill drawn 
for the price of .a horse, which, on the sale of him, was war- 
ranted sound, but turned out not to be so. The defendant 
offered to return the horse, which was refused, and the de- 


fendant left him in the plaintiff’s stable without his know- 


ledge. The judge decided, that as the plaintiff had refused 
to take back the horse, the contract of sale was not rescind- 
ed, and, consequently, that the defendant must pay the bill, 
and take his remedy by action for the deceit. But upon a 
rule to show cause why a new trial should not be granted, 
the Court said, that it was clear the plaintiff knew of the 
unsoundness of the horse, which was clearly a fraud, and 
that no mancan recover the price of an article sold undera 
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fraud. See also the cases of Fortune v. Limgham, (2 Campb. 18270” ; 4 


416.) and Solomon v. Turner, (1 Stark. 51.) y i 
The result of the above cases is this: if, upon asale with © — . a 
a warranty, or if, by the special terms of the contract, the Hinde, ° ¥ 


vendee.is at lftberty to return the article sold, an offer to re- insite 

turn it is equivalent to an offer accepted by the vendor, and, of the autho- 

in that case, the contract is rescinded and at an end, which — 

is a sufficient defence to an action brought by the vendor . 
for the purchase money, or to enable tlie vendee to maintain " 
an action for money had and received in case the purchase , 
money has been paid. ‘The consequences are the same >- 
where the sale is absolute, and the vendor afterwards con- 2 
sents, unconditionally, to take back the property ; because, . : | 
in both, the contract is rescinded by the agreement of the ~* We | 
partiés, and the vendee is well entitled to retain the pur- ~~ "| 
chase money in the one case, or to recover it back im the : 
other. But if the sale bé absolute, and there be no subse-_. | 

quent agreement or consent of the vendor to take back the «#* | 
article, the contract remains open, and the vendee is put to 
his action upon the warranty, unless it be proved that the 
vendor knew of the unsoundness of the article, and the 
vendee tendered a return of it within a reasonable time. é 
We are, therefore, of opinion, that the direction of the 
Court in this case, upon the second exception, was entirely 
correct. The judgment is to be reversed, and the cause re- 
manded to the Court below for a new trial. . 








[| Practice. ] ‘ | 


Mattow and Others against Hinve. 


Where an equity cause may be finally decided as between the parties 
litigant, without bringing others before the Court, who would, ge- 
nerally speaking, be necessary parties, such parties may be dispen- 
sed with in the Circuit Court, if its proofs cannot reach them, or if 
they are citizens of another state. 


Vor. XII. 25 
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But if the rights of those not before the Court are inseparably connect- 
ed with the claim of the parties litigant, so that a final decision 
cannot be made between them without affecting the rights of 
absent parties, the peculiar constitution of the Circuit Court fo 
no ground for dispensing with such parties. 

But the Court may, in its discretion, where the purposes of justice 
require it, retain jurisdiction of the cause on an injunction bill 
as between the parties regularly before it, until the plaintiffs have 
had an opportunity of litigating their controversy with the. other 
parties in a competent tribunal, ard if it finally appear by the judg- 
ment of such tribunal, that the plaintiffs are equitably entitled to 
the interest claimed by the other parties, may proceed to a final de- 
cree upon the merits. 


THIS cause was argued by Mr. Bond and Mr. Brush, for 
the appellants, and by Mr. Deddridge and Mr. Scott, for the 
respondents. 


Mr. Justice ‘I'n1mBxx delivered the opinion of the Court. 

This is an appeal from the decree of the Circuit Court for 
the District of Ohio, dismissing generally, with costs, the bill 
of the appellants, who were plaintifis in that Court. 

The suit was a contest for land in the District, set apart on 
the north-west side of the Ohio, for the satisfaction of the 
bounty lands due to the officers and soldiers of the Virginia 
line, or continental establishment, in the revolutionary war. 

The plaintiffs set up claim to the land by virtue and under 
a survey, No. 537, inthe name of John Campbell). It ap- 
pears that John Campbell, before his death, made his last 
will and testament, whereby he devised his land warrants, 
entries and surveys, in the military district, to Col. Richard 
‘Taylor and others, his executors, in trust for the children of 
the testator’s sister, Sarah Beard ; and that Taylor alone qua- 
lified as executor, and took upon himself the trust. Taylor 
never conveyed or assigned the warrants, entries, or surveys, 
to Mrs. Beard’s children, but permitted them, as the bill 
charges, to take the management of them into their own 
hands. ' 

Elias Langham made sundry executory contracts with 
Mrs. Beard’s children, after they arrived at full age, which — 
contracts are set out in the bill, whereby, as the complain- 
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ants allege, Langham became equitably, entitled to survey 


ae 


i: 


19a 


1827. 


No. 537; and afterwards sold,and made deeds of « conveyance \wary—wee/ 


for the land to the complainants ; who, in consequence of 
their purchases from Langham, took possession of, and im- 
proved the land. 

Thomas S. Hinde, having puicbaied and procured an as- 
signment of a military warrant from Col. Richard Taylor, 
and belonging to him in his own right, made an entry thereof 
in Hinde’s own name in the principal surveyor’s office; and 
having caused a survey to be made thereupon, covering sur- 
vey No. 537, in the name of Campbell, Hinde obtained a pa- 
tent for the land from the government. é: 

Being thus clothed with the legal title, Hinde instituted 
actions of ejectment in the Circuit Court against the appe!- 
lants, and obtained judgments of eviction against them. 

They filed their bill praying for an injunction against the 
jadgments at law; and also praying that Hinde should be 
decreed to release and convey to them his legal title, and for 
general relief. 

The bill charges, that Col. Richard Taylor, with full no- 
tice that the appellants were, in virtue of Langham’s con- 
tract with the cestuis que trust, and Langham’s sale to them, 
equitably entitled to, and in possession of, survey No. 537, 
fraudulently combined with Hinde and otliers, and impro- 
perly and without authority, withdrew the entry on which 
survey No. 537 had been made, and re-entered and caused it 
to be surveyed elsewhere ; and that Hinde, availing himself of 
such improper and unauthorized withdrawal, had entered, 
siirveyed and patented the land_in his own name, he also 
having notice of all the circumstances attending the claim 
of the appellants; and that. Taylor and the Beards refuse 
to perfect the survey by obtaining a patent, and refuse to 
convey or transfer it to the appellants. 

The bill also alleges, that Langham had become equitably 
and legally entitled to the survey No. 537, as a purchaser 
thereof for taxes due thereon to the state of Ohio. 

Hinde filed-his answer, in which he denies the charges 
of fraud and collusion ; insists the land had become vacant 
by the withdrawing of the entry in the name of Campbell, 
and by surveying it elsewhere; and that he had legally ap- 
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1827. propriatedyit by his entry, survey, andgrant; he neither 

Nia) ww admits nor denies the execution of the contracts alleged be- 

| wey tween Langham and the Beards, and puts the complainants 

Hinde upon proof; and he further insists that such contracts, if 

made, conferred upon Langham no equitable title: first, be- 

cause-the Beards had no power to sell, without the concur- 

rence of Taylor, the trustee; and, secondly, because Lang- 

|| ham had obtained the contracts by fraud, and had not paid 
| the consideration stipulated. 





7 Neither ‘Taylor, the trustee, nor the cestuis que trust, with 
whom the complainants allege Langham contracted for the 
land, are made defendants, they being out of the limits of 
the jurisdiction of the Court. 

No attempt has been made in the argument to support the 
validity of the tax sale, and it may be laid out of the case. 
4 bs For the appellees it is insisted, that the proper parties are 
not before the Court, so as to enable the Court to decree 
upon the merits of the conflicting claims. And we are all 
of that opinion. It is plain, that the appellants cannot set 
up the survey No. 537, against the appellees’ title, without 





first showing themselves entitled to that survey. They claim © 


that survey, not by any assignment, or other instrument, in- 
vesting them with a legal right to it, but byexecutory agree- 
ments, the validity and obligation of which the parties to 

them have a right to contest. 
We cannot try their validity, and decide upon their effi- 
cacy, by affirming they confer upon the appellants an equi- 
table right, without manifest prejudice to the rights of those 
not before the Court. Thecomplainants can derive no clafm 
in equity to the survey, under, or through Langham’s execu- 
tory contracts with the Beards, unless these contracts be 
ih such as ought to be decreed against them specifically by a 
Court of equity. How can a Court of equity decide that 
these contracts ought to be specifically decreed, without hear- 
uf ing the parties tothem? Such a proceeding would be con- 
| trary to all the rules which govern Courts of equity, and 
against the principles of natural justice. Taylor, too, is the 
legal proprietor of the warrant, by virtue of which the entry 
and survey No. 537 was made, and in general the right of 
removal is incidental to the right of property. But it is al- 
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leged he has parted with that incidental right, although the 
general legal title of ownership remains in him; or that he 
has exercised this incidental right fraudulently sad impro- 
perly, to the prejudice of the appellants. 

Can any Court justly strip him of this incidental right, or 


. convict him of fraud unheard? Besides, if the Court should, 


by its decree, compel Hinde to release his legal title to the 
complainants, upon the grounds, that the entry and survey 
No. 537 are superior to his title, it would be giving to the 
complainants that which belongs to Taylor as trustee, and 
to his cestuis que trust, unless by their acts and agreements 


they have parted with their right to the survey. If the ? 
Courts of the United States were Courts of general jurisdic- ‘ 


tion, it could not be doubted, that Taylor, William and Jo- 
seph Beard, and Mr. M*Gowan and wife, would be necessary 


and indispensable parties, without whom no decree upon 


the merits could be made. But it is contended, that the rule 
which prevails in Courts of equity generally, that all the 
parties in interest shall be brought before the Court, that the 
matter in controversy may be finally settled, ought net to 
be adopted by the Courts of the United States, because from 
the peculiar structure of their limited jurisdiction over per- 
sons, the application of the rule in its full extent would 
often oust the Court of its acknowledged jurisdiction over the 
persons and subject before it. 

It is true, this equitable rule is framed by the Court of 
equity itself, and is subject to its sound discretion. It is not, 
like the description of parties, an inflexible rule, the failure 
to observe which turns the party out of Court, merely be- 
cause it has no jurisdiction over his cause; but being intro- 
duced for the purposes of justice, is susceptible of considera- 
ble modifications for the promotion of these purposes. Ac- 
cordingly, this Court, in the case of Elmendorf v. Taylor, (10 
Wheat. 167.) has said, “That the rule which requires that 
all persons concerned in interest, however remotely, should 
be made parties to the suit, though applicable to most cases 
in the Courts of the United States, is not applicable to all. 
In the exercise of its discretion, the Court will require 
the plaintiff to do all in his power to bring every person con- 
cerned in interest before the Court. But if the case may 
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be completely decided, as between the litigant parties, the 


wn, circumstance that an interest exists in some other person, 


whom the process of the Court cannot reach, as if such 
party be the resident of some other State, ought not to pre- 
vent a decree upon its merits.” 

This doctrine was applied to the case where a small inte- 
rest was outstanding in one not before the Court, as tenant 
in common. 

In that case, the right of the party before the Court did 
not depend upon the right of the party not before the Court ; 
each of their rights stood upon its own independent basis ; 
and the ground upon which it was necessary, according to 
the general principle, to have both before the Court, was to 
avoid multiplicity of suits, and to have the whole matter 
settled at once. 

In this case, the complainants have no rights separable 
from, and independent of, the rights of persons not made 
parties. The rights of those not before the Court lie at the 
very foundation of the claim of right by the plaintiffs, and a 
final decision cannot be made between the parties litigant 
without directly affecting and prejudicing the rights of others 
not made parties. 

We do not put this case upon the ground of jurisdiction, 
but upon a much broader ground, which must equally apply 
to all Courts of equity, whatever may be their structure as 
to jurisdiction. We put it on the ground that no Court can 


adjudicate directly upon a person’s right, without the party | 


being either actually or constructivelly before the Court. 
We have no doubt the Circuit Court had jurisdiction 
between the complainants and the defendant, Hinde, so far 
as to entertain the bill, and grant an injunction against the 
judgments at law, until the matter could be heard in equity. 
And if it had been shown to the Circuit Court, that from 
the incapacity of that Court to bring all the necessary par- 
ties before it, that Court could not decide finally the rights 
in contest, the Court, in the exercise of a sound discretion, 
might have retained the cause, and the injunction, on the 
application of the complainants, until they had reasonable 
time to litigate the matters of controversy between them, 
and Taylor and the Beards, in the Courts of the State, or 
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such other Courts as had jurisdiction over them; andif 197, 

then it was made to appear by the judgment of a compe- weve“ 

tent tribunal, that the complainants were equitably interest- eo 

ed with the rights of Taylor, the trustee, and the cestwis que Featherstone 

trust in the survey No. 537, the Circuit Court could have pro- \ 

ceeded to decree upon the merits of the conflicting surveys. 
Such a proceeding would seem to be justified by the ur- 

gent necessity of the case, in order to prevent a failure of 

justice ; and the cause would have remained under the con- 

trol of the Circuit Court, so as to have enabled it to prevent 

unreasonable delay, by the negligence or design of the par- ‘ 

ties, in litigating their rights before some competent tribunal. 4 
The cause having been brought to a hearing before the 

Circuit Court in its present imperfect state of preparation, 

that Court could not do otherwise than dismiss the bill; but 

as no final decision of the rights of parties could properly 

be made, the dismission, instead of being general, ought to 

have been without prejudice. So much of the decree as 

dismisses the bill generally must be reversed, and the de- 

cree, in all things else, affirmed ; and the cause is to be re- - 

manded to the Circuit Court, with directions to dismiss the 

bill without prejudice. 





' [FraupuLentT AGREEMENT.] 


Connor and Others, Appellants, against FeaTHERsTone 
and Others, Respondents. 


A question of fact upon a bill filed to set aside the sale and assign- 
ment of a land warrant, upon the ground that it was obtained by | 
fraudulent misrepresentation, and taking undue advantage of the 
party’simbecility of body and mind. | 

Evidence deemed insufficient, and bill dismissed. | 


THIS cause was argued by Mr. White, for the appellants, Jan. 15th. 
and by Mr. {saacks, for the respondents. 
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Mr. Justice Trimete delivered the opinion of the Court. 


wrv~w =e This case comes before the Court by appeal from the 


Connor 
Vv 


decree of the Circuit Court for the Western District of 


Featherstone Tennessee. 


Feb. 1st. 


The bill was instituted by James Hibbits in his lifetime, 
and after his death the suit was revived in the names of the 
appellees, his heirs at law, after which the defendants, now 
appellants, appeared and answered. 

The object of the suit was, to have delivered up to the 
complainant a land warrant of 5,000 acres, which had been 
issued in the name of James Hibbits, upon an entry made 
by him in John Armstrong’s office, No. 394:, and to restrain 
James and Henry W. M. Connor, and each of them, from 
procuring a grant upon a survey which had been made and 
returned for the use of James Connor, by virtue of the 
warrant, under colour of certain assignments alleged by 
James and Henry Connor to have been made by Hibbits, 
and to have those assignments set aside. 

It appears, that James Connor held a writing under seal, 
dated the 25th of September, 1796, purporting to be signed 
and executed by James Hibbits, to the following effect ; “ I, 
James Hibbits, of the county of Iredell, and State of North 
Carolina, for and in consideration of the sum of ninety- 
three pounds ten shillings, of the State aforesaid, have 
granted, bargained, and sold, to James Connor, of Meck- 
lenburgh county, and State aforesaid, a 5,000 acre warrant 
entered in Colonel John Armstrong’s office, No. 394, and I 
do authorise Colonel William Polke, or any of his deputies, 
or any other surveyor, to issue the returns, when the land is 
surveyed, in the name of James Connor.” 

The execution of this assignment is contested by the bill, 
which suggests, that a mere order for the delivery of the 
warrant was given, without any terms of transfer; but its 
due execution is expressly averred by the answer, and clearly 
sustained by evidence. 

It appears, from the statements of the bill and an- 
swer of James Connor, that although this assignment pur- 
ports to be general and absolute, there was a parol agrec- 
ment and understanding between the parties at the time of 
its execution, qualifying its general import. But the parties 





P] 
ye 
’ 
: 





























OF THE UNITED STATES. 


differ very materially as to the character and extent of this 


parol agreement. Both admit that Hibbits was indebted to wv 


Connor a sum of money, which it was not convenient then 


to pay, but they differ as to its amount. Both agree that Featherstone 


the sum so due from Hibbits to Connor, and Connor’s agree- 
ment to pay to government a balance due upon the entry of 
about twenty-four pounds, with the interest thereon due to 
the State, and for which the warrant was detained, was the 
consideration of the assignment. Hibbits insists, that by 
the agreement and understanding of the parties, the assign- 
ment was intended as a mortgage or security for the debt, 
together with the advance to be made to the government; 
but Connor, in his answer, expressly denies such was the 
character of the agreement, and insists it was, that Connor 
should be proprietor of the warrant, so far as these sums 
would go, at the rate of sixty pounds per thousand acres, 
and that the residue should be held by him in trust for Hibbits. 
It appears that Connor paid to the government 45 pounds, 
17 shillings and four pence, the balance due upon the entry, 
with interest, and procured the warrant to issue, and be 
delivered to him, on the 29th of November, 1797. It ap- 
pears, that the adjustment and settlement of their respec- 
tive interests in the warrant, was the subject of occasional 
correspondence and negotiation between them from that 
time until 1817; but that, as the land lay in the Indian 
country, and could not lawfully be surveyed until the Indian 
title should be extinguished by the general government, the 
matter lay over until that period. 

It appears that in June, 1817, James Connor sent his son, 
Henry W. M. Connor, with a power of attorney, and in- 
structions, from North Carolina, to James Hibbits in Ten- 
nessee, to adjust the business within, either by selling to 
Hibbits Connor’s interest in the warrant, or purchasing Hib- 
bits’ interest in it. That on the day of June, 1817, 
at Hibbits’ own house, a contract was made by Henry Con- 
nor, as agent of James Connor, with Hibbits, by which Hib- 
bits agreed to transfer and assign to James Connor, or his 
agent for his use, all Hibbits’ interest in the warrant, for 
which Connor agreed to convey to Hibbits by deeds with 
special warranty, Connor’s right in two grants of 1000 acres, 
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in Connor’s name, calling to lie on Swift Creek ; and also 


wn~ give a bond for the conveyance of 150 acres in Bedford 


Connor 


county; in execution of which agreement an assignment of 


Featherstone the whole warrant was accordingly executed by Hibbits, and 





deeds for the two grants of 1000 acres each, on Swift Creek, 
and a bond for the 150 acres in Bedford County, were exe- 
cuted by Henry W. M. Connor, as agent for James Connor. 

The bill charges that this assignment was procured by 
Henry W. M. Connor “ most fraudulently, and in the fol- 
lowing manner :”’—* that Hibbits was confined to his bed by 
a severe and long spell of sickness, under the influence of 
which he had laboured several months; that his intellect and 
his faculties were so much debilitated and impaired, that he 
scarcely knew any thing he was doing; that Henry Connor 
represented all the lands he proposed giving for the warrant 
as good and valuable lands; and he moreover represented 
that the land called for in said warrant lay south of, and 
without the limits of the state of Tennessee; all of which 
assertions and allegations of said Henry were false, and 
known by him to be so at the time. He had been correctly 
informed that the land lay in this state, (Tennessee,) and that 
it was very valuable; he had been offered for part of it six 
dollars per acre, and he also knew that the two tracts of 1000 
acres each on Swift Creek had never been surveyed; and 
that the 150 acres in Bedford county had been taken by a 
better claim.” 

This is the substance of the charges of fraud and misre- 
presentation made in the bill, all of which are substantially 
denied by the answer. 

At the hearing of the cause, the Circuit Court decreed that 
the assigument of the day of June, 1817, should be 
set aside and held for nought; that neither of the Connors 
should hold any interest in the warrant by virtue of that as- 
signment, and then proceeded to direct what interest the 
parties should respectively hold in the warrant, under the as- 
signment and contract of 1796, and directed a release of the 
proportion allotted by the decree to the complainants ac- 
cordingly. 

It is plain that if the assignment of 1817 ought not to be 
set aside, the decree must be considered not only erroneous, 
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but there can be no necessity for inquiring what interest each 
party should hold in the warrant under the contract and as- 
signment of 1796, independently of the assignment of 1817. 


That matter was adjusted by the contract and assignment of Featherstone 


1817; and unless that assignment should be set aside for 
fraud and imposition, we cannot go behind it. 

It is argued that James Hibbits was so diseased in mind 
and body as to be incapable of controlling his own conduct, 
and that undue advantage was taken of his imbecility by 
Henry W. M. Connor. We do not think the allegation 
supported by sufficient proof. The answer denies it; and 
William Cawley is the only witness who speaks directly to 
the purpose. William Alexander swears he was once at 
Hibbits’ house in the summer of 1817; that Hibbits was in- 
great agony, and then incapable of transacting business ; but 
whether from the excess of bodily pain only, or conjointly 
from that and mental imbecility, he is silent. ‘The former 
we think the fair and only import of his evidence, as he says 
nothing of the state of Hibbits’ mind, but speaks expressly 
of bodily disease. Besides, it is uncertain whether this was 
before or after the contract ; and cannot, therefore, furnish a 
circumstance in aid of Cawley’s statements. Many other 
witnesses depose as to Hibbits’ mental condition, whose 
statements are irreconcilable with Cawley’s impressions. 
A letter written by Henry W. M. Connor to Adain Miller, 
in which he says, “ Mr. Hibbits has found out that I made 
an advantageous trade with him, that the land was in the 
state of Tennessee, contrary to his expectation, and com- 
plains heavily that I took an advantage of him, that he was 
a little deranged at the time,” is greatly relied on in argu- 
ment, not only to prove Hibbits’ insanity, but to prove Hen- 
ry W. M. Connor misrepresented the situation of the entry 
of 5000 acres, and thereby deceived and defrauded Hibbits. 

So far as the letter alludes to the state of Hibbits’ mind 
at the time ofthe contract, and to “‘anadvantage” having been 
taken of him, the writer evidently means to state only Mr. 
Hibbits’ subsequent complaints, and not the facts or circum- 
stances actually attending the transaction. The letter can- 
not, then, prove that Hibbits’ was deranged, or that Connor 
took advantage of him, unless it is inferable from other parts 
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1827. ofthe letter. He says, Hibbits had found out that Connor 
ore ~=had made an advantageous trade; but it would be a very 

— strained construction of this language, to suppose Connor 
Featherstone meant any thing more by it than a good bargain. 

He says, Hibbits had found out the land lay in Tennes- 
see, contrary to his expectation ; and it has been insisted in 
argument, that this fixes decisively upon Henry Connor the 
imputation of fraud and misrepresentation, as to the situa- 
tion and value of the 5000 acres ofland. We do not think 
so. In the very doubtful state of the question, where the 
state boundary would run, when ascertained by public au- 
thority, the various conjectures and opinions then existing on 
the subject, the near proximity of the land to the line, as af- 
terwards established, no inference unfavourable to the fair- 
ness of Connor’s conduct can justly be drawn from Hibbits’ 
expectation at the time of the contract that the land was not 
in Tennessee, unless it were shown that Connor, by his re- 
presentations, superinduced that expectation. There is no- 
thing in the letter, and we can discover nothing elsewhere in 
the evidence, conducing to prove that Connor, at the time 
of the contract, made any representation on the subject of 
the land being without or within Tennessee. 

In the existing state of circumstances, in relation to the 
position of the state line, which was not fixed or known until 
long after, it could at most be but matter of opinion or con- 
jecture, whether the land would or would not fall within 

Tennessee. It is notshown that Henry W. M. Connor ex- 
pressed even an opinion to Hibbits on the subject; and if 
Hibbits entertained an erroneous opinion, it would be going 
too far, in a matter, apparently involved, at the time, in un- 
certainty, to hold Connor responsible for that error. 

The bill charges Connor with falsely representing the 
value of the 5,000 acres; but that is also denied by the an- 
swer, and there is no proof in support of the bill. 

It is further argued, that the deeds made by Connor to 
Hibbits for the two tracts of 1,000 acres each, calling to be 
on Swift creek, being drawn by Henry W. M. Connor, and 
containing only a clause of special warranty, is evidence of 
the fraud and undue advantage taken of Hibbits’ situation. 
The clause of warranty in the conveyances is to the follow- 
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ing effect, to wit: “ That he, the said James Connor, for 4 g97, 
himself and heirs, shall and will warrant and defend the wey 
above named grant from the lawful claim or claims of any Connor 
person or persons whatever; but it is hereby understood Featheutens 
that the said Henry W. M. Connor, as agent for James Con- 
nor, does not obligate himself to warrant the land called for 
in the grant, but only to warrant the grant itself from all 

legal claims of any person or persons.” 

Whatever singularity may, at first blush, appear in this 

clause of warranty, it vanishes when the state of the country, 

and the titles in it, are understood. The 5,000 acre entry 

of Hibbits, and the land given in exchange for it, in the 

contract of 1817, at that time all lay in the Indian country, 

and the Indian title thereon had not been extinguished. Al- 

though the warrant upon the 5,000 acre entry had issued, it 

had not been surveyed, and could not be lawfully surveyed 

until the Indian title should be extinguished by the general 

government. Although grants had issued for the two tracts 

of 1,000 acres each, calling to lie on Swift creek, it was 

very probable that they had issued, as is understood to have 

been the case in many instances, without actual surveys hav- 

ing been executed on the grant. By the laws and usages 

of the State, as understood to exist at the time, duplicate 

warrants could be procured, and located on other lands, 

whenever it appeared the land granted could not be identi- 

fied for want of a survey, or was lost by a superior interfering 

claim. In sucha state of things, it was evidently a risking 

bargain on both sides ; and the peculiar clause of warranty 

must be presumed to secure to Hibbits the benefit of pro- 

curing warrants for the grants, if the land could not be held 

by the grants themselves. The same remark may be applied 

to the 150 acres in Bedford county, with this additional ob- 

servation, that as Henry W. M. Connor did not execute a 

deed of conveyance for it at the time of the contract, but a 

bond for a conveyance, if the 150 acres is lost, or he is other- 

wise unable to convey, he is liable upon his bond, unless 

he afterwards made a conveyance agreeably to his bond; 

and in that case Hibbits would derive the same advantage 

of being entitled to a warrant for that quantity, notwith- 
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standing the opinion of Henry W. M. Connor, as expressed 
in his letter to Miller to the contrary. 

The only cemaining ground of argument relied upon in 
support of the decree of the Circuit Court is, that the con- 
sideration agreed to be given for the last assignment has 
failed, and the assignment ought, therefore, to be set aside. 
But the consideration agreed upon has not failed. Hibbits, 
as must be inferred from the deeds for the two tracts of 1,000 
acres each, was not to have a good and indefeasible title ; 
but such title only as the grants might give, with the inei- 
dental advantages resulting from them by the laws of the 
country. The 150 acres may constitute a claim for da- 
mages, but furnishes no ground for setting aside the assign- 
ment of 1817. 

This Court is of opinion, there is not sufficient evidence 
to show that the assignment, dated the day of 
June, 1817, was procured by fraud, or undue advantage 
taken of the situation of Hibbits; and that the said assign- 
ment ought not to have been set aside. The decree of the 
Circuit Court is, therefore, deemed erroneous, and must be 
reversed, and the cause remanded to the Circuit Court, 
with directions to dismiss the bill, with costs. 


{[Locat Law.] 
Epwarps’ Lessee against Darsy. 


Under the act of North Carolina of 1782, for the relief of the offi- 
cers and soldiers in the continental line, &c., the commissioners 
having determined that the French lick was within the reservations 
of the statute, as public property, and having surveyed the said 
reservation in 1784, the same was protected from individual survey 
and location, although it exceeded the quantity of 640 acres. 

The French lick reservation has not been since subjected to appro- 
priation, by entry and survey, as vacant land, by any subsequent 
statute of North Carolina or Tennessee. 
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THIS eause was argued by Mr. Talbot, for the plaintiff, 
and by Mr. Eaton, for the defendant. 


Mr. Justice Tx:msie delivered the opinion of the Court. 

This is a writ of error to a judgment of the Circuit Court 
for the Western District of Tennessee. 

The plaintiff prosecuted an action of ejectment in that 
Court, to recover possession of a small tract of 20 or 30 
acres of land, which had been laid out in lots and squares as 
part of the town of Nashville, the tenants in possession 
being the owners or occupiers of such lots. 

In the year 1818, Patrick H. Darby appropriated, by en- 
try and survey, all that part of the town from lot No. 141, 
to lot No. 165, the latter inclusive ; and having obtained a 
grant therefor from the State of Tennessee, he, before the 
institution of the suit, conveyed the land by deed to Ed- 
wards. This was the plaintiff’s title. 

The legislature of North Carolina, by an act passed in 
the year 1782, entitled, ‘“‘ An act for the relief of the offi- 
cers and soldiers in the continental line, and for other pur- 
poses therein mentioned,” enacted, that certain bounties in 
land should be granted to the officers and soldiers in the 
line of that State, on continental establishment. 

The seventh section of the act, after reciting that, 
“ Whereas, in May, 1780, an act passed reserving a certain 
tract of country to be appropriated to the aforesaid pur- 
poses, and that it had been represented to the assembly that 
sundry families had, before the passing of the said act, set- 
tled on the said tract of country, enacts that 640 acres of 
land shall be granted to each family, or head of a family, 
and toevery single man of 21 years or upwards, (to include 
their improvements,) settled on said land before the first 
day of June, 1780, for which they shall have the right of 
pre-emption ; provided no such grant shall include any salt 
licks or salt springs, which are hereby declared to be re- 
served as public property, together with 640 acres of the 
adjoining lands, for the common use and benefit of the in- 
habitants of that country, and not subject to future appro- 
priations ; and all the remainder of the aforesaid tract of 
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country shall be considered as subject to partition as by this 
act directed.” 

The eighth section appoints commissioners in behalf of 
the State, “to examine and superintend the laying off the 
Jand in one or more tracts, allotted to the officers and sol- 
diers.”” 

The eleventh section authorizes the commissioners to ap- 
point one or more surveyors, for the more speedy and effec- 
tual laying off and surveying said lands. 

The commissioners, in the exercise of their powers in 
carrying this act into effect, determined the French lick to 
be within the scope of its provisions, and a proper object of 
such reservation, and caused a survey to be made of said 
reservation as early as 1784, which turns out to include 
six hundred and sixty-seven and three quarter acres, instead 
of six hundred and forty, and embraces within its limits the 
whole of the lots laid off in the town of Nashville, and the 
land covered by the grant to Patrick H. Darby. 

In the year 1784, the legislature of North Carolina, by 
its act, appropriated 200 acres, part of said reservation, for 
the establishment of the town of Nashville, to be laid off at 
the bluff on the Cumberland river, nearest the French 
lick ; and commissioners are designated in the act to lay out 
the proposed town in streets, lots, and squares; to cause a 
plan thereof to be made out ; and to sell and dispose of the 
lots in the town when thus laid off. 

Upon the trial of the general issue in the Circuit Court, 
after the plaintiff had given in evidence the grant to Darby, 
and conveyance from Darby to Edwards, already recited, 
the defendants gave evidence conducing to prove that the 
survey made of the reservation around the French lick, by 
the commissioners, as early as 1784, included the whole of 
the land granted to Darby, and then in controversy ; and 
also, that the commissioners, or trustees, for laying off the 
town of Nashville, had, in the year laid off and dis- 
posed of a part of the town lots ; and that, afterwards, the 
commissioners had laid off and disposed of the additional 
lots, to 165 inclusive, about the year 1789, or 1790; but it 
appeared that the quantity of 200 acres was thereby ex- 
ceeded by 20 or 30 acres, such excess covering the lots 
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trom 141 to 165 inclusive, but the whole of te lay with- 
in the French lick reservation, as laid off by the ission- 
ers about the year 1784. 

The Court instructed the jury, that if they found the land 
in controversy, and within Darby’s grant, was also within 
the boundary of the town as actually laid off, although that 
boundary exceeded the quantity of 200 acres, or if they 
found it was within the actual survey of the French lick re- 
servation, as laid off in 1784, although it exceeded the quan- 
tity of 640 acres, the land was protected from individual 
appropriation by entry and survey, both by being so within 
the town boundary as laid off, and within the reservation as 
laid off, or if not by both, it was so protected by being in- 
cluded within the latter; and that, consequently, the grant 
to Darby was void. 

To this opinion and instruction the plaintiff excepted, 
and his exception was sealed, and made part of the record. 

It is not necessary to decide whether the land in contro- 
versy would, or would not, have been protected from indi- 
vidual appropriation by being actually laid off and disposed 
of as town lots, beyond the quantity of two hundred acres, as 
we are all of opinion it was so protected by being within the 
French lick reservation, as laid off. 

It is argued, that the commissioners, appointed by the act 
of 1782, were not authorized to cause surveys to be made of 
the reservations of 640 acres around the reserved salt licks 
and springs, that the reservation was by quantity only, and 
that no legal effect can therefore be attributed to the survey. 
We admit the statute does not give the authority to survey 
the reservations, in express terms, but do not admit that the 
authority may not, and does not, result by necessary impli- 
cation from the duties they were expressly required to per- 
form, and from the general provisions of the statute. They 
were not expressly required by the statute to determine what 
licks and springs were proper objects for reservation, and 
came within the provisions of the statute; but they were 
required to lay off and cause to be surveyed the lands grant- 
ed to the officers and soldiers, subject to, and so as not to in- 
terfere with, these reservations. -The right of pre-emption 
granted by law to the settlers, of 640 acres each, including 
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their settlements, were also to be avoided. It seems to re- 
sult necessarily from these provisions, that the commission- 
ers must first determine what were the proper subjects of 
reservation, and having determined that a given salt lick or 
spring came within the provisions of the law, the power and 
duty of laying off by survey the 640 acres reserved, and to 
be avoided, around the lick, seems necessarily and irresisti- 
bly to result to the commissioners, in all cases where they 
might deem it necessary to do so, in order to enable them to 
lay off the lands for the officers and soldiers, so as to avoid 
these reservations. ‘The adjacency of pre emption rights, 
too, might render it both necessary and proper that they, as 
well as the reservations, should be laid off, because both were 
to be avoided. But more especially it was indispensable 
wherever the commissioners were about to lay off lands for 
the officers and soldiers, adjacent to a salt lick or spring, to 
have a survey made of the reservation, to give it figure and 
fixed locality ; otherwise, the reservation being of quantity 
only, without boundary, one of two consequences must have 
resulted, namely, that it might, lawfully, be encroached 
upon on one side, and if on one, on any other side ; or that, 
practically, its uncertainty must have excluded a much larger 
quantity than was intended by law to be reserved from 
the satisfaction of the claims of the officers and soldiers. 

In the construction of a doubtful and ambiguous law, the 
cotemporaneous construction of those who were called upon 
to act under the law, and were appointed to carry its provi- 
sions into efiect, is entitled to very great respect. ‘The law 
was not only thus construed by the commissioners, but that 
construction seems to have received, very shortly after, the 
sanction of the legislature. By the third section of an act 
passed by the legislature of North Carolina in 1789, entitled, 
** An act directing the sale of the salt licks and springs, with 
the adjoining land, within the District of Mero,” it is enact- 
ed, that the commissioners appointed to carry that act inte 
effect “ shall cause to be surveyed, where such surveys have 
not already been made, all the said salt licks and springs, with 
the six hundred and forty acres of adjoining land.” 

‘This provision must be construed as recognising the validi- 
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ty of, and as ratifying the surveys which had been made by 
the commissioners under the act of 1782. 

The circumstance of the survey containing a considerable 
surplus we think immaterial. It was a public act, done .by 
a public authorized agent of the government, and afterwards 
recognised by the government itself. None but the go- 
vernment itself ought, therefore, to be permitted to call it 
in question. 

It is argued, that, however this may be, the legislature, by 
the act of 1789, above recited, have declared the whole of 
the reservation, not otherwise appropriated to the Davison 
academy, the 200 acres vested in the town, and the land 
granted to John M‘Nairy, to be vacant unappropriated land, 
subject to individual appropriation by entry, survey, and 
grant, in the ordinary mode; and that as the land granted 
to Darby is not embraced by either of these prior appropri- 
ations, his grant is valid. 

We are not of that opinion. The second scction of the 
act of 1789, directs the County Courts to make out lists “ of 
all the salt licks and springs in their respective counties, 
which said Courts shall deem fit for the purpose of manu- 
facturing salt, including all such licks and springs as were 
set apart by commissioners heretofore appointed for that 
purpose, as public property, viz. Heaton’s lick, Denton’s 
lick, the French lick, &c., which lists shall be entered on 
ihe records of said Courts, and copies thereof delivered to 
the commissioners appointed by this act; and all other salt 
licks and springs, with the adjoining lands, not deemed by 
the Court fit for the manufacturing of salt, be, and they are 
hereby declared vacant land, and liable to be located and 
entered in the same manner as other vacant land.” 

The act then proceeds to direct how the commissioners 
appointed by that act shall proceed to sell the salt licks and 
springs, with the adjoining lands, listed as deemed fit for 
manufacturing salt. From these provisions, it was obviously 
the intention of the legislature, that all the salt licks and 
springs deemed fit for the manufacturing of salt, with the 
adjoining lands to each, shall be sold in the manner specially 
directed by the act; and the French lick is, by the act itself, 
enumerated as one belonging to that class. 
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it was only those not deemed fit for the manufacture oi 


wor salt, with the reserved lands adjoining them, that were de- 
— clared vacant land, subject to be appropriated by location 


Marr. 





and entry. We can discover no other law of North Caro- 
lina, or of Tennessee, which subjects the reservation about 
any of the licks deemed fit for manufacturing salt, to appro- 
priation by entry and survey, as vacant land. 

We, therefore, accord in opinion with the Circuit Court, 
that the grant to Patrick H. Darby is void. 

The Circuit Court, as appears by the bill of exceptions, 
permitted evidence to be given, for the purpose of showing 
the Court had no jurisdiction ; and instructed the jury, that 
if they believed the facts which this evidence conduced to 
prove, the Court had no jurisdiction over the cause. This 
was certainly irregular and improper. The jury were 
sworn to try the general issue, and the facts involved in it. 
not to try facts involved in a question of jurisdiction. 

The instructions of the Court were calculated to lead 
and divert the attention of the jury, from the subjects of in- 
quiry properly before them, to others in no way connected 
with the issue. For this error, the judgment of the Circuit 
Court must be reversed, the cause remanded to the Circuit 
Court, with directions to set aside the verdict, and for new 
proceedings to be had therein, not inconsistent with the 
judgment of this Court. 


(Practice. } 
Devereaux against Mark. 


This Court cannot take jurisdiction of a question, on which tie opi- 
nions of the judges of the Circuit Court are opposed, where the 
division of opinions arises upon some proceeding subsequent to the 
decision of the cause in that Court. 


IN this case, the judges of the Circuit Court of West Ten- 
nessee, after a judgment had been rendered in that Court. 
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divided in opinion upon the question as to the amount of 4 g97, 
the security bond, to be given by the party applying fora wenn 
writ of error, whether the amount of the bond ought to be — 
sufficient to cover the whole debt, or only for the costs and _ Saunders. 
increased damages on the party failing to prosecute his writ 

of error with effect. Whereupon the diyision of opinions 

was certified to this Court, under the 6th section of the 

Judiciary Act of the 29th April, 1802, ch. 291. 


The cause was argued by Mr. Eaton for the plaintiff, and Jan. 17th. 
by Mr. White for the defendant. 


Tus Court was of opinion, that it had no jurisdiction of 
the question on which the opinions of the judges of the 
Circuit Court were opposed, the division of opinions having 
arisen after the decision of the cause in that Court. 


Certificate accordingly. 


{Constitutional Law.] 


Oepen, Plaintiff in Error, against Saunpers, Defendant in 
Error. 


The power of Congress “ to establish uniform laws on the subject ot 
bankruptcies throughout the United States,” does not exclude the 
right of the States to legislate on the same subject, except when 
the power is actually exercised by Congress, and the State laws 
conflict with those of Congress. 

A bankrupt or insolvent law of any State, which discharges both the 
person of the debtor, and his future acquisitions of preperty, is not 
‘* a law impairing the obligation of contracts,” so far as respects 
debts contracted subsequent to the passage of such law. 

But a certificate of discharge, under such a law, cannot be pleaded 
in bar of an action brought by a citizen of another State, in the 
Courts of the United States, or of any other State than that 
where the discharge was obtained. 


ERROR to the District Court of Louisiana. 
This was an action of assumpsit, brought in the Court be- 
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1827. low by the defendant in error, Saunders, a citizen of Ken- 
wary tucky, against the plaintiffin error, Ogden, a citizen of Lou- 
Ogden isiana. The plaintiff below declared upon certain bills of 
Saunders. exchange, drawn on the 30th of September, 1806, by one 
Jordan, at Lexington, in the State of Kentucky, upon the 
defendant below, Ogden, in the city of New-York, (the de- 
fendant then being a citizen and resident of the State of New- 
York,) accepted by him at the city of New-York, and pro- 

tested for non-payment. 

The defendant below pleaded several pleas, among which 
was a certificate of discharge under the act of the legisla- 
ture of the State of New-York, of April 3d, 1801, for the 
relief of insolvent debtors, commonly called the three- 
fourths act. 

The jury found the facts in the form of a special verdict, 
on which the Court rendered a judgment for the plaintiff 
below, and the cause was brought by writ of error before 
this Court. The question, which arose under this plea as 
to the validity of the law of New-York as being repugnant 
to the constitution of the United States, was argued at Fe- 
bruary term, 1824, by Mr. Clay, Mr. D. B. Ogden, and Mr. 
Haines, for the plaintiff in error, and by Mr. Webster and 
Mr. Wheaton, for the defendant in error, and the cause was 
continued for advisement until the present term. It was 

Feb. 19th, again argued at the present term, (in connexion with seve- 

= 21st, ral other causes standing on the calendar, and involving the 
general question of the validity of the State bankrupt, or 
insolvent laws,) by Mr. Webster and Mr. Wheaton, against 
the validity, and by the Attorney General, Mr. E. Living- 
ston, Mr. D. B. Ogden, Mr. Jones, and Mr. Sampson, for the 
validity. 

The editor has endeavoured to incorporate the substance 
both of the former and the present argument, into the fol- 
lowing summaries. 


Mr. Wheaton argued, that the State laws now in question 
were repugnant to the constitution of the United States, 
upon two grounds : 

Ist. That the power of establishing “ uniform laws on 
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the subject of bankruptcies throughout the United States,” 
was exclusively vested iu Congress. 

2d. That the State laws in question were “ laws impair- 
ing the obligation of contracts,” the power of passing which 
was expressly prohibited to the States. 

1. The State laws, the validity of which is now drawn in 
question, are, the act of the legislature of New-York of the 
3d of April, 1801, for the relief of insolvent debtors on the 
application of three fourths of their creditors, by discharg- 
ing their persons, and future property, from liability for their 
debts, upon a cessio bonorum, and the act of the 3d of April, 
1813, granting the same relief upon the application of two 
thirds of the creditors. ‘The judgment of one of the learn- 
ed judges of this Court, in the case of Golden v. Prince, was 
referred to in this part of the argument, and its reasoning 
relied upon, to show that the power of establishing uniform 
laws on the subject of bankruptcies throughout the Union 
was, from its nature, an exclusive power, and that the exer- 
cise of a similar power on the part of the States was incon- 
sistent.¢ 

2. These legislative acts are laws impairing the obligation 
of contracts. That they are such, in respect to contracts in 
existence when the laws are passed, has already been de- 
termined by the Court upon solemn argument.’ It was 
also supposed to have been decided, that, in such a case, it 
was immaterial whether the contract was made before or 
after the passage of the law. But the whole question 
might now be considered as open for discussion. 

To determine it, the nature and terms of the constitu- 
tional prohibition must be examined. “No State,” &c. 
“* shall coin money, emit bills of credit, make any thing but 
gold and silver coin a tender in the payment of debts, pass 
any bill of attainder, ex post facto law, or law impairing the 
obligation of contracts.” These are comprehensive terms, 
studiously designed to restrain the State legislatures from 


a 5 Hall’s Law Journ: 502. 508. 

6 Sturges v. Crowninshield, 4 Wheat. Rep. 122. Farmers’ and 
Mechanics’ Bank v. Smith, 6 Wheat. Rep. 131. 

e M‘Millan v. M‘Niell, 4 Wheat. Rep. 209. 
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acts of injustice, both in criminal and civil matters. And (1.) 
the prohibition of issuing bills of credit, or making any thing 
but gold and silver coin a tender in the payment of debts, 
was intended to cut up paper money by the roots. The 
commercial credit of the nation had severely suffered from 
this fatal scourge ; and the anxiety to be relieved from it, 
was one of the most pressing motives which induced the for- 
mation of the new constitution. It might, perhaps, be 
doubted, whether the power of coining money, which was 
given to Congress, and denied to the States, taken in con- 
nexion with the prohibition to them to emit bills of credit, 
or make any thing but gold and silver coin a tender in the 
payment of debts, was not intended to give to Congress the 
exclusive power of regulating the whole currency of the 
country ; although the framers of the constitution probably 
did not foresee how completely this provision would be 
evaded by the multiplication of banking corporations in the 
different States. The term “bills of credit,” alone, would 
reach the ordinary case of paper money ; but the prohibi- 
tion of tender laws was meant to expand the same thought 
so as to reach valuation and appraisement laws, and all that 
prolific brood of similar pernicious enactments which dis- 
figure the pages of our history from the peace of 1783 until 
the establishment of the present constitution in 1789. 
(2.) “ Bills of attainder, and ex post facto laws,” were pro- 
hibited, in order to restrain the State legislatures from op- 
pressing individuals by arbitrary sentences, clothed with the 
forms of legislation, and from making retrospective laws ap- 
plicable to criminal matters. (3) The prohibition of 
‘¢ laws impairing the obligation of contracts,”’ was intended 
to prevent the remaining mischiefs which experience had 
shown to flow from legislative interferences with contracts, 
and to establish a great conservative principle, under which 
they might be protected from unjust acts of legislation in 
any form. 

To give complete effect to this last salutary prohibition, 
the Court has constantly given it an interpretation sufficiently 
broad and liberal to accomplish the ends which the framers 


a Calder et ur. v. Bull, 3 Dall. Rep. 386. 
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oft the constitution had in view. For this:purpose:the pro- 
hibition has been considered as extending to contracts exe- 


cuted, as well as executory; to conveyances of land, aswell. 


as commercial contracts ; to public grants from the Stateto Saunders. 


corporatiuns and individuals, as well as private contracts be- 
tween citizens ; to grants and charters in existence-when 
the constitution was adopted, as well as those existing pre~ 
viously, and even before the revolution;, and to compacts 
between the different States themselves.* ~1n most.of these 
cases, the impairing act was applied toa specific,contract 
or grant, and affected only the rights of particular, indivi- 
duals. But the principles laid down by the Court apply to. 
whole classes of contracts; and surely it will, not be pre- 
tended, that a law repealing all charters of a certain deserip- 
tion, or impairing a general description of contracts, or 
abolishing all debts of a certain nature, would not be reach- 
ed by the prohibition. The constitution necessarily dealt 
in general terms ; and such is the intrinsic ambiguity of all 
human language, that it could not entirely avoid difficulties 
of interpretation. But the fault of tautology has never 
been imputed to this.instrument, and terms of such signifi- 
cant import would hardly have been added to this clause, if 
it had been intended merely to repeat. and amplify the same 
thought which had already been expressed in the prohibi- 
tion of paper money, and other tender Jaws. On the other 
hand, if it had been intended merely to prohibit those par- 
ticular species of laws impairing the obligation of contracts, 
which the history of the times shows to have been the object 
of peculiar censure, they would have been mentioned by 
name. Paper money and tender laws may be, and undoubt- 
edly are, laws impairing the obligation of contracts; but. 
they were such notorious and flagrant evils, that it was 
deemed necessary to prohibit them expressly, and by name. 
But the Convention would have stopped there, had they not 


a Fletcher v. Peck, 6 Cranch, 87. New-Jersey v. Wilson, 
7 Cranch, 164. Terrettv. Taylor, 9 Cranch, 43. Town of Powlet 
v. Clark, 9 Cranch, 292. Dartmouth College v. Woodward, 4 Wheat. 
Rep. 518. Society, &c. v. New-Haven, & Wheat. Rep. 464. Ate 
Green v. Biddle, 8 Wheat. Rep. 1. 

Vor. XI. 28 
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intended to include any, and every law, impairing the obii- 
gation of contracts. And if they had intended to include 
only such as instalment and suspension laws, they would 
have mentioned them specifically. It is believed that the 
reasoning of the Court in Sturges v. Crowninshieéd, is con- 
clusive on this head. This reasoning receives confirma- 
tion from the historical fact, that in the original draughts of 
the proposed constitution, this prohibition of laws impairing 
the obligation of contracts was not included, although the 
other prohibitions-were contained both in Mr. C. Pinck- 
ney’s draught, and in that of the Committee of Nine. The 
prohibition now in question was subsequently added in the 
revised draught, which shows, at least, that it was studiously 
inserted.? 

Since, then, the Convention intended to prohibit every 
possible mode in which the obligation of contracts’ might 
be violated by State legislation, the question recurs, are 
State bankrupt laws within the prohibition? The clause 
must be construed in connexion with other parts of the 
constitution, and must be considered with reference to 
those extrinsic circumstances in the then condition of the 
country which affect the question. One of the great objects 
of the constitution was to restore violated faith, and to raise 
the country from that state of distress and degradation into 
which it had been plunged by the want of a regular admi- 
nistration of justice in the relation of debtor and creditor. 
The motives for giving the power of establishing bankrupt 
laws to Congress are explained in the cotemporaneous ex- 
positions of the constitution.£ Had not this power been 
granted to the Union, it might have been argued with more 
show of reason, that the States were not meant to be pro- 
hibited from exercising the power so as to impair the obliga- 
tion of contracts. In enumerating the prohibitions to the 
States, each particular class of laws was not specified, for 
the reasons before mentioned. The plan of the framers of 
the constitution excluded this prolixity of detail. Even in 


a Journ. Fed. Convention, 79. 227. 359. 
h Federalist, No. 42. ° 
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the Federalist, the authors have only commented upon such 
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parts as were subjected at the time to popular discussion. \aerny/ 


Their observations upon the present subject are very gene- 
ral and concise; not, as has been supposed, because the 
concession by the States was not so extensive as we now 
contend, but because it was almost universally regarded as 
indispensably necessary. 

It is said, in a learned judgment delivered from a tribunal 
entitled to great respect, that all contracts are to be con- 
strued and executed according to the dex loci contractus, and 
the obligation of the contract is what the law of the place 
makes it. Hence it is inferred, that the insolvent laws of 
the State in which any contract is made, form a part of the 
obligation of the contract.* 

The principle may be admitted without conceding the in- 
ference. It is sought to be illustrated by supposing the law 
incorporated into the agreement of the parties. But it is 
only to suppose the clause of the constitution now in ques- 
tion to be also inserted in their agreement, and it will be 
seen that this imaginary reference of the contracting parties 
to any particular law, leaves the question just where it 
found it. To this reasoning may be opposed the authority 
of another learned judge of the same State, who, though he 
expresses an opinion that the prohibition ought to be applied 
to retrospective laws only, repudiates this argument. “ For,” 
(says he,) “ if parties are to be presumed to contract with 
reference to existing laws, they must be presumed to mean 
laws made in pursuance of the constitution.» And it may 
be added, that the same argument would apply with equal 
force toa law making paper money, or any thing else but 
gold and silver coin, a tender in the payment of debts. But 
it will hardly be pretended, that the existence of such alaw 

at the time and place where the debt was contracted, 
would prevent the creditor from recovering it in specie. 

It may, indeed, be admitted, that there is a difficulty in 
distinguishing between the obligation of a contract, and the 
remedy given by the law to enforce it. It may be admitted, 


@ Mather v. Bush, 16 Johns. Rep. 283.249. Per Spencer, Ch: J. 
h Per Kent, Ch. 7 Johns. Ch. Rep. 376. 
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that the States have a right to modify the remedy, so far as 
respects their own Courts ; that the lex fori may be changed 
in many respects ; that the process for the collection of debts 
may be altered ; still it does not follow, that a law taking 
away all remedy whatever, and, in effect, abolishing the 
debt, would be a valid act. Unless such an act be a law 
impairing the obligation of contracts, it is difficult to con- 
ceive of such a law. Wherever there is a right, there must 
be aremedy.* The remedy may be modified, but it may not 
be so modified as to impair or destroy the obligation. A dis- 
charge of the person only, upon a cessio bonorum, under a 
State insolvent law, may not impair the obligation of his 
contracts, and may be effectual within the territory of the 
State, and in the State Courts. But a discharge of the per- 
son, and the future acquisitions of property of the debtor, 
under,a State bankrupt law, absolutely extinguishes the 
debt, and cannot, therefore, be valid in any place where the 
authority of the constitution of the United States extends. 
The distinction between bankrupt and insolvent laws is suf- 
ficiently clear for all practical purposes. Both in Great 
Britain and on the European continent, the bankrupt laws 
are limited to merchants and traders, and the discharge is 
absolute. On the other hand, both by the insolvent system 
of England, and the cessio bonorum of the countries governed 
by the Roman civil law, the benefit of the cession is extend- 
ed to all classes of persons; but it discharges the person 
only, leaving the subsequent acquisitions of the debtor liable 
to the demands of his creditors.’ The cessio bonorum does 
not, therefore, impair the obligation of the contract. It 
only suspends and modifies the remedy. “ Neither a civil 
nor a natural obligation (says Ayliffe) is dissolved by a ces- 
sio bonorum ; though it produces a good exception in law, 
and suspends the force of an obligation for a time ; the ex- 
tinguishment of an obligation being one thing, and the ces- 


@ 3 Bl. Comm. 23. 
b Inst. de Act. s. 40. Dig.1.4. De cessione bonorum. 3 Pothier. 


Pandect. Just. in Nov. Ord. Dig. 174. B. 42. Encyclop. Meth. art. 
Jurisprudence, Cession. Code du Commerce, art.568. Kent’s Comm 
vol. 1. p. 396, 16 Johns. Rep. 244, 245, note (a) (5.) 
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sation of it another; for, when an obligation is once extinct, 
it never revives again.”’¢ 

Supposing, then, that the prohibition ought to be con- 
strued as extending to State bankrupt laws, what reason is 
there to believe that the Convention meant to restrict it to 
laws operating upon existing contracts only? They had 
already expressly prohibited retrospective laws in criminal 
matters; and retrospective laws, applicable to civil cases, 
hardly required any positive and express prohibition. In 
every system of jurisprudence such laws are considered as 
contrary to the first principles of natural justice ; and even 
in those countries where the Courts do not feel themselves 
at liberty to disobey the will of the legislature when clearly 
expressed, however unreasonable or unjust, they will not 
give effect to it unless it is thus expressed.’ Had retro- 
spective laws, affecting vested rights acquired under con- 
tracts, been alone intended, more appropriate and restric- 
tive terms would have been used. But, thus limited in its 
operation, the prohibition would have been wholly ineffectual. 
The prohibition of paper money, and tender laws, was cer- 
tainly meant to apply to prospective, as well as retrospec- 
tive acts. To prohibit debts from being compulsively satis- 
fied with any thing but gold and silver coin, and yet to per- 
mit the States to make laws for discharging debts without 
payment of any kind, is an absurdity of which the Conven- 
tion cannot be suspected. It is universally admitted, that 
the prohibition covers instalment and suspension laws. 
These confessedly involve all the mischiefs meant to be cor- 
rected; and yet we are told the States may pass them ad 
libitum, provided they only make them prospective in their 
operation. The history of the times will show that many 
of the laws which the Convention must have had in their 
eye, were prospective, either in effect, or in express terms.° 


a Ayliffe’s Civ. Law, |. 4. tit. 1. 

b Bracton, |. 4. fol. 248. Dig. 50. 17. 75. Code Napoléon, art. 2. 
Dash v. Van Kleeck, 7 Johns. Rep. 477. 500. Kent’s Comm. vol. 1. 
part 3. lect. 20. 


© State Papers, vol. 1. p. 23. Mr. Hammond’s correspondence 
with Mr. Jefferson. 
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The prohibition is associated in the same clause with other 


. prohibitions, all intended to promote the same object, that 


of securing the observance of good faith in matters of con- 
tract. ‘+ No Siate shall make any thing but gold and silver 
coin a tender in the payment of debts,” or “ pass any law 
impairing the obligation of contracts... What debts? All 
debts, both those contracted before and after the passage of 
the tender law. What contracts? Ali contracts, both those 
made before, and those made after the impairing law. 

What is this “ obligation of contracts,’”’ which is prohibi- 
ted from being impaired by any act of State legislation ? 
We answer, it is the civil obligation, the binding efficacy, 
the coercive power, the legal duty of performing the con- 
tract. The constitution meant to preserve the inviolability 
of contracts, as secured by those eternal principles of equity 
and justice which run throughout every civilized code, which 
form a part of the law of nature and vations, and by which 
human society, in all countries and all ages, has been regula- 
ted and upheld. It is said that the obligation of contracts is 
derived from the municipal law alone: Odligatio est juris 
vineulum, quo necessitate astringimur alicujus rei solvende 
secundum nostra civitatis jure. This is what we deny. It 
springs from a higher source: from those great principles of 
universal law, which are binding on societies of men as well 
as on individuals. The writers on natural law are full of 
this subject.’ And the Court itself has given a practical 


a Just. Inst. |. 3. tit. 14. 

b Grotius, (De J. B. de P.) “On this subject we are supplied 
with noble arguments from the divine oracles, which inform us that 
Gop himself, who can be limited by no established rules of law, 
would act contrary to his own nature, if he did not perform his pro- 
mises. From whence it follows, that the obligation to perform pro- 
mises, springs from the nature of that unchangeable justice, which is 
an attribute of Gop, and common to all who bear his image in the 
use of reason.” (B. 2. ch. 11. s. 1) “It is a most sacred command 
of nature, and guides the whole order of human life, that every man 
fulfil his contracts.” (B. 3. ch. 4. s. 2.) 

Burlamaqui. “ Ivis as ridiculous to assert that before the establish- 
ment of civil laws and society, there was no rule of justice to which 
mankind were subject, as to pretend that truth and rectitude depend 
on the will of men, and not on the nature of things.” (Vol. 2. p. 153.) 

Vattel, Droit des Gens. ‘It is shown by the law of nature, that 
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exposition to thé clause, which cannot be reconciled tothe 1 go7, 
supposition, that the obligation of contracts depends alone wie\~ey 
on the municipal laws of the States. In the case of Green a. 
v. Biddle, it was determined, that certain acts of Kentucky gawnaers. 
were repugnant to the constitution of the United States, as 

impairing the obligation of the compact of 1789, between 


the States of Virginia and Kentucky, respecting the titles to 
land in the latter State. Here the contract was a treaty be- 
tween two sovereign States of the Union. Whence was its 
obligation derived but from the law of nature and nations ? 

When it is contended that the obligation of contracts de- 
pends upon universal law, it is not meant to assert that the 
State legislatures may not change their present municipal 
codes. But it is denied that they may change them so as to 
affect that “ great principle which the Convention intended 
to establish that contracts should be imviolable.” Many 
perplexing cases may be imagined, where it would be diffi- 
cult to ascertain che precise extent of the constitutional li- 
mitation upon the power of the States. In anew system of 
government, so complicated as ours, it will not be easy, nor 
is it necessary, to adjust by anticipation the precise limits of 
its conflicting authorities. “Moral lines are.strong and 
broad,” and it is not possible to mark them with mathema- 





he who has made a promise to any one, has conferred on him a true 
right to require the thing promised; and that, consequently, not to 
keep a perfect promise, is to violate the right of another, and is as 
manifest an injustice as that of depriving a person of his property. 
There would be no more security, no longer any commerce between 
mankind, did they not believe themselves obliged to preserve their 
faith and to keep their word. This obligation is then as necessary, as 
natural, and indubitable, between the nations that live together in a 
state of nature, and acknowledge no superior on earth, to maintain 
order and peace in their society.” (B. 2. ch. 12. s. 163.) 

Pothier, des Obligations. ‘+ Natural law is the cause, mediately at 
least, of all obligations; for if contracts, torts, and quas: torts, pro- 
duce obligations. it is because the natural law ordains that every one 
should perform his promises, and repair the wrongs he has commit- 
ted.” (Pt. 1. ch. 1.) 

a 8 Wheat. Rep. 1. 


b Sturges v, Crowninshield, 4 Wheat. Rep. 206. 
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tical precision. What we insist upon is, that the prohibition — 


rw was designed to guarantee to the people of the whole Union, 
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of each State, and to foreigners, the inviolability of contracts, 
the impartial administration of civil justice, the observance 
of good faith, that ligament of the social union, so as to enforce 
the execution of agreements in some effectual mode... The 
prohibition is universal. All manner of contracts are inclu- 
ded in it, and their obligation is forbidden from being im- 
paired by any legislative act whatsoever. “ No State shall 
pass any law impairing the obligation of contracts.” It is 
not merely any law impairing a particular contract, but it is 
any law impairing the obligation, or binding efficacy of con- 
tracts in general. It is any such law, general or special, 
applicable to a specific contract, or to all contracts, or toa 
particular class of contracts ; to contracts made between ci- 
tizens of the same State, or with citizens of different States, 
or aliens ; between the State and individuals or corporations, 
and between the States themselves ; whether the contract 
was in existence when the constitution was adopted, or sub- 
sequently made; and (as we contend) whether the law was 
made subsequent to the contract, or the contract to the law. 
It has, indeed, been attempted to carve out of the univer- 
sality of the prohibition, an implied exception of such laws 
as were in existence when the constitution was formed, or 
which the States had been accustomed to pass in the ordi- 
nary course of their domestic legislation. But nothing can 
be more arbitrary than this distinction. It is said, that insol- 
vent laws were in existence when the constitution was form- 
ed and adopted, and had existed from very early colonial 
times. So were paper money and tender laws, instalment 
and suspension laws. Yet these are confessedly meant to be 
prohibited ; and whenever such laws have been inadvert- 
ently or designedly passed by any State since the adoption 
of theconstitution, no care has been taken to make them 
prospective only in their operation. If it be said that paper 
money and tender laws are expressly prohibited, the answer 
is, that the extent of the prohibition does not depend upon 
the particular kind of law being specified; but that; if it is 
once ascertained that any law falls within the general prohi- 
bition, its being limited to future cases only will not rescue 
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it from the grasp of that prohibition. The general legisla- 
tive power of the States over contracts is left untouched by 
the clause in question. The States may still provide what 
shall, and what shall not, be the lawful subject of contracts; 
in what form they shall be made, and whether in writing, un- 
der seal, or by parol; aud by what solemnities they shall be 
attested; who may contract, and who are disabled from con- 
tracting ; what contracts are forbidden by the policy of the 
State, either as respects its internal commerce, its police, its 
health, its finances, its morals. In short, the dominion of the 
States over the eutire field of civil legislation is complete, 
except so far as it has been surrendered, expressly, or by 
fair implication, to the national government, or as its exer- 
cise is expressly prohibited to the States. But still the 
question recurs, how far has it been surrendered, and how far 
has its exercise been thus prohibited? The States may enact 
laws forbidding certain kinds of contracts from being made ; 
or any contract being made by certain individuals ; or requi- 
ring them to be made in certain prescribed forms, and at- 
tested with certain solemnities, and proved by certain species 
oftestimony. Contracts made contrary to these regulations 
may be void in their inception, and never have a legal ob- 
ligation; or those which are permitted to be made, may be 
discharged by performance, by payment, or by prescription 
and the presumption arising from the lapse of time as a rule 
of evidence. The States may make any and all regulations 
respecting contracts, provided they do not include among 
these regulations a provision that lawful contracts shall have 
no obligation. The constitution makes the binding obliga- 
tion an inseparable incident to the contract. Without doubt, 
the supreme power of the nation may make laws impairing 
the obligation of contracts. Congress, not being prohi- 
bited in the constitution, may make laws having that effect, 
wherever it is a necessary consequence of the exercise ofany 
legislative power given by the constitution. Thus, the war- 
making power necessarily involves in its exercise the disso- 
lution of contracts of affreightment, and charter party, of in- 
surance, and partnership, and other conventions connected 
with a commercial intercourse with the publicenemy. But 
the radical vice of the opposite argument consists in assu- 
Vor. XH. 29 : 
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1827, mung that the States are supreme in respect to this matter. 
They have parted with the power of making all laws im- 


— pairing the obligation of contracts, and they have given the > ¢€ 
Saneder. power to Congress, so far as it is involved in the enactment L ao 


of bankrupt laws, or of any other law which Congress has , 
authority to make. 

As to what may be said in respect to the consequences of 
the decision the Court is called upon to pronounce, they 
have been very much exaggerated in all the discussions which 
| have taken place on this subject. Few of the States have 
ever had bankrupt laws. Most of them have confined their 
regulations to a discharge of the person only. Others have 
already modified their insolvent laws, and conformed them 
to the recent decisions of this Court. There is a general 
disposition to acquiesce in those decisions. ‘The person of 
the debtor is every where free. The statute of limitations is 
fast obliterating stale demands: and it is consolatory to be- 
lieve, that although the perseverance of this high tribunal, in 
its former resolutions, might be attended with some tempo- 
rary and partial evils, they would soon find their appropriate 
remedy in the exertion of the constitutional power of Con- 
gress. Whatever difficulties may attend the question, relating 
to a uniform code of bankrupt laws, they must ultimately be 
overcome by the legislative wisdom of the country. The 
establishment of such a code is imperiously demanded by 
our peculiar situation as a confederacy of numerous States, 
closely connected by an active commercial intercourse, with 
various partial and conflicting regulations coucerning the re- 
Jation of debtor and creditor ; by the policy of reciprocating 
the laws of foreign countries upon the same subject ; and by 
the general interests of commerce, interwoven as they are 
with our grandeur and power as a nation, and with all the 
sources of public and private prosperity. 


The Attorney General, Mr. E. Livingston, Mr. Clay, Mr. D. 
B. Ogden, Mr. Jones, Mr. Sampson, and Mr. Haines, argued, | 
contra, (1.) that the power of establishing “ uniform laws on 
the subject of bankruptcies throughout the United States,” as 
given to Congress in the constitution, was not exclusive of 
the States over the same subject. (2.) That the laws of the 
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State of New-York, now in question, were not laws “ im- 
pairing the obligation of contracts,” in the sense of the ¢on- 
stitution. 


[ The Editor regrets that, from the number of counsel who 
argued on this side of the question, and the great variety of 
topics insisted on by them, he has been obliged to condense 
the whole argument into the following summary, which he 
hopes will be found to contain the substance of their reason- 
ing, although it does not distinctly assign to each his appro- 
priate portion of the argument, and is far from doing justice 
to the learning, eloquence, and ability, with which the sub- 
ject was discussed. | 


1. It was stated to be the settled doctrine of this Court, 
that any State of the Union has a right to pass a bankrupt 
law, provided such law does not impair the obligation of 
contracts, and provided there be no act of Congress in force 
to establish a uniform system of bankruptcy conflicting with 
such law. Although some of the powers of Congress are 
exclusive, from their nature, without any express prohibi- 
tion of the exercise of the same powers by the States, the 
power of establishing bankrupt laws is not of this descrip- 
tion.t The Court had determined that the right of the se- 
veral States to pass bankrupt laws is not extinguished by the 
enactment of a uniform bankrupt law throughout the Union by 
Congress, but only suspended so far as the two laws conflict., 
One of the laws of New-York, now in question, was origi- 
nally passed on the 21st of March, 1788, was re-enacted in 
1801, among the revised laws of that year, and continued ia 
force until long after the discharge of the plaintiff in error 
was obtained. And although a uniform bankrupt law of 
Congress was in force during a part of this period, it was 
repealed before the discharge ; and, consequently, supposing 
the State insolvent law did conflict in any respect with the 
bankrupt law of Congress, it was only, so far, suspended in its 

operation, and upon the repeal of the law of Congress, was 
revived in all its effects. ‘The other act, that of 1813, was 


« Sturges v. Crowninshield, 4 Wheat. Rep. 192. bh Ibid. 
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passed after the repeal of the bankrupt law of Congress vi 
1800. 

But supposing this to be an open question, in order to 
determine it, it was said to be necessary to look, not merely 
at the great federal objects for which the constitution was 
ordained, but to the antecedent condition of the parties to 
the compact. They were sovereign States, with all the 
powers of municipal government, which they had long ex- 
ercised ; and with regard to this particular power of passing 
insolvent and bankrupt laws, they had been in the actual ex- 
ercise of it for many years before the adoption of the consti- 
tution, and even from the earliest colonial times. The Eng- 
lish bankrupt laws, and the temporary acts which were oc- 
casionally passed by the British Parliament for the relief of 
insolvent debtors, were not extended tothe colonies. The 
several States had insolvent laws in force at the adoption of 
the constitution, and they continued, after the adoption, to 
alter, revise, and re-enact those laws, manifestly uncon- 
scious that they had parted with this power. This was, in- 
deed, no proof that they had not parted with it. if there was 
any other party having at once a right and an interest to 
make the objection. But the people of the Union, repre- 
sented in Congress, so far from contesting the power of the 
States over this matter, had never exercised the power of 
making bankrupt laws, except in a single instance, and then 
with an express saving of the State insolvent laws.* So, 
the people of the several States, represented in their respec- 
tive local legislatures, had all exercised this power. Here, 
then, was a significant declaration of the people that they 
had not parted with this power in their State capacities; 
and that the grant of a similar authority, in their new ca- 
pacity of a federal union, did not, by the mere grant of it, 
exclude the exercise of it by them in their State capacities, 
at least until superseded by a general and permanent law of 
Congress. Cotemporaneous construction had always beeu 
considered as of great weight in matters of constitutional 
Jaw ; and in the question relating to the power of Congress 


a Bankr. Law of 1800, ch. 173. s. 61. 
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cases in which the States are excluded from the ex- 


Ogden 
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ercise of auy power antecedently possessed by them Saunders. 


(1.) When a power is granted to Congress in exclusive 
terms. (2.) When the States are expressly prohibited 
from exercising it ina specific form. (3.) When a power is 
granted to Congress, the cotemporaneous exercise of which 
by the States would be incompatible. It was not assert- 
ed on the other side, that the power now in question 
falls under either of the two first heads; nor could it, by 
any fair course of reasoning, be shown to fall under the 
third head, of being an incompatible power, except when the 
incompatibility arises from its actual exercise by Congress. 
The grant of the power of establishing “ a uniform rule of 
naturalization,” and “ uniform laws on the subject of bank- 
ruptcies,”’ being contained in the same clause, and express- 
ed in similar terms, had justly been considered as subject 
to the same interpretation. Before the adoption of the 
constitution, the States had various incongruous rules of na- 
turalization, and laws on the subject of bankruptcies. some 
of which discharged the person only of the debtor, and others 
his future acquisitions of property. Then came this provi- 
sion of the constitution, which manifestly looks to the ante- 
cedent condition of things existing in the several States. 
The word uniform was significantly used as applicable to 
that condition of things. In any other view, the expression 
has no peculiar meaning, and does not qualify the general 
grant of power; for all the laws of Congress, on general 
subjects, are necessarily “ uniform throughout the United 
States.” The censure of the State regulations, implied in 
the terms in which the power to correct them is given to 
Congress, was pointed ayainst their want of uniformity. The 
policy and necessity both of bankrupt and naturalization 
laws, was clearly recognised. The sole object of granting 
to Congress any power over these subjects, was to secure 
that uniformity which the conflicémg regulations of the dif- 
jerent States could not attain. But the terms i which the 
grant is conceived were not mandatory. Congress was left 
free to exercise it, or not. at its discretion: and the onl 
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consequence of an actual exercise of the power by Con- 
gress, was to supersede, during such exercise, the State 
laws, so far as they conflict with the laws of Congress.¢ 

2. The clause relied upon as virtually abolishing this power, 
is found in a subsequent and remote section ef the constitu- 
tion, wherein, aiter an enumeration of certain specified laws 
which the States may not pass, it is added, * nor any law im- 
pairing the obligation of contracts.”” From this it was in- 
ferred, that the States cannot pass bankrupt laws, although 
the power is not exclusive in Congress. The States may 
pass bankrupt laws, it had been said, provided they do not 
impair the obligation of contracts. But all bankrupt laws 
do impair the obligation of contracts ; 1. e. they discharge 
the debtor from his debts without payment ; and, therefore, 
the States cannot pass them, even when the power is not ac- 
tually exercised by Congress. It had, however, been con- 
ceded, that they may pass insolvent laws which discharge 
the person only, because these do not impair the obligation, 
but only affect the remedy. It had been said they affect the 
remedy only, because they still leave the obligation entire to 
be enforced against the future property of the debtor. But 
suppose the State law should deny the creditor any power 
of coercion whatever, whether agaiust the body or the estate 
of the debtor, it would still act upon the remedy only, and 
yet would strip the contract ef all its binding efficacy, ex- 
cept merely that moral obligation, that scintilla juris, which, 
though it might form a sufficient consideration for a new pro- 
mise, was in itself no ground of action. As the obligation 
of the contract does not depend upon municipal law, the 
withdrawal of all the means of coercion which that law 


a * It may be exercised or declined asthe wisdom of that body 
shall decide. If, im the opinion of Congress, uniform laws on the 
subject of bankruptcies ought not to be established, it does not follow 
that partial laws may not exist, or that State legislation on the subject 
must cease. It isnot the mere existence of the power, but its exer- 
cise, which is incompatible with the exercise of the same power by 
the States. It is not the right to establish these uniform laws, but 
their actual establishment, which is inconsistent with the partial acts.” 
—Sturges v. Crowninshield, 4 Wheat. Rep. 196. 
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gives, cannot impair the obligation, since it only takesaway 1897. 
the remedy. Thus, according to this distinction between ws\—w 
the right and the remedy, creditors are left completely at the ba 
mercy of State legislation, notwithstanding the boasted ef- Sausiders. 
ficacy of this constitutional prohibition. 

But (it was asked) what is the true import of this clause, 
forbidding the States from passing “any law impairing the 
obligation of contracts?" A contract is not merely that 
which the parties expressly stipulate. It is that also which 
the existing laws of the country where the contract is made 
annex as conditions to it at the time when it is formed. It 
had been admitted, that a State might prohibit contracts al- 
together. If so, it may permit them, sub modo, with such 
conditions as it thinks fit to annex ; and the parties who make 
a contract in that State, make it subject to the conditions. 

These conditions enter into the contract, and form a part of 
it as completely as if they had been expressly stipulated by 
the parties themselves. ‘These conditions are sometimes 
beneficial to one party, sometimes to the other: sometimes 
they add to the contract. sometimes they diminish it. But 
in every instance they receive the tacit assent of the parties, 
and are not considered as impairing the obligation of the 
contract. A. gives B. a bond for 1000 dollars, payable on 
demand. There is no stipulation forinterest. But the law 
annexes the tacit condition that the obligee shall receive in- 
terest, and that at a certain fixed rate. So in the contract 
of exchange, the drawer of a bill does not stipulate to pay 
it if the drawee refuses. In the same manner, the liability of 
the endorser to the holder is implied by the law, and cannot 
be collected from the bill itself. Still less, is his right to be 
discharged for want of due notice of the dishonour of the bill 
to be found in the written contract. But the law implies 

it, and, therefore, it might be said to impair the obligation 
of the actual contract between the parties, which con- 

tained no such condition. How did it happen that this 

was not considered a violation of the constitution? It 

could only be because the law of the place has annexed 

that condition to the contract, and made it as much a part of 
the contract as if the parties had expressed it. The same. 
principle applies to the custom of adding days of grace to 
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the specified time of payment in bills and notes, which are 
various i different countries, and make the contract of the 
parties, whatever the law of the place where the payment 
is to be made, says shall be the contract. So, where the 
law of the place gives a peculiar remedy to the creditor on 
a bill or note, more summary and strict than in ordinary ca- 
ses, the party shall be intended to have renounced the bene- 
fit of the ordinary law, and to have submitted himself to the 
extraordinary process provided for the particular case.’ And 
so of many other cases, in which whatever is considered as 
discharging the contract by the law of the place where it 
was made, or with a view to which it is made, is considered 
as discharging it every where else, in whatever jurisdiction 
the creditor may attempt to enforce it, although no such 
condition is expressed in the terms of the contract itself. 
This proceeds, not upon the idea that the foreign law can 
impair the obligation of the contract, or the foreign Court 
refuse to execute it, but that they will give the same effect 
to it which is given by the law and the Courts of the coun- 
try where it is made ; they will regard that as the contract 
of the parties which the lex Joc: declares to be the contract 
of the parties.‘ So, in the present case. the contract being 
made in a State, where the local law, existing at the time, 
annexed to the contract the condition that, in certain events, 
beyond the control of the contracting parties, the contract 
should be discharged, the parties contracting in the place 
of the law, and with a knowledge of the law, are presumed 
to assent to it. 

But, it had been said, that if the local law bea part of 
ihe contract, so also in the constitution. This might be 
admitted, without in any manner affecting the question. 
The constitution does not define * the obligation of con- 
tracts.”? Itdoes not say that the express stipulations of the 


a Renner v. The Bank of Columbia, 9 Wheat. Rep. 556. 

b The Bank of Columbia v. Oakley, 4 Wheat. Rep. 235. 

e 2Str. 733. Cooke’s Bankrupt Law, 314. 5 East's Rep. 124. 
8 Term Rep. 609. 1 East’s Rep 6. 1 Dall. 188. 229. 

d 3 Ves jun. 449. 1 Bl. Rep. 257. 2 Burr. 1077. 1 Bos. & 
Pull. 138. 16 Johns. Rep. 233.250. Huberus Pralect. tom. 2. lib. 
1.tit. 3., De Conflictu Legum, cited in note to3 Dall. 370 
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parties alone shall form the contract. The contract is 
formed of express and implied consent, of convention, and 
of law. The constitution contemplates it in its legal sense, 
and inall its parts. If, then, the local laws in force when 
the contract is made, forma part of the contract, this is the 
contract which the constitution says shall not be impaired. 
So that it was not the plaintiff in error who sought to impair 
the obligation ofhis contract. It was the creditor who would 
impair the obligation, by striking out of the contract one of 
the conditions annexed to it by the law of the place. 
Admitting, then, that the States could not pass bankrupt 
laws which shall discharge antecedent contracts, it did not 
follow that they might not pass bankrupt laws under which 
debts subsequently contracted might be discharged. In the 
latter case, the law annexes conditions to the express con- 
tract of the parties, to which it implies their assent. All 
the different restraints on State legislation which are asgo- 
ciated in the same prohibitory clause, were intended to pre- 
vent certain unjust, oppressive, and impolitic laws, both in 
civil and criminal matters. It had not been denied on the 
other side, that the prohibition of bills of attainder, and ex 
post facto laws, were exclusively aimed at acts retrospec- 
tive, partial, and unjust in their operation; and it would not 
be difficult to show, that noue of the other prohibitions 
were intended to affect the sovereign power of the States 
over their civil and criminal codes, when exercised, as all 
legislative power ought to be exercised, by general, impar- 
tial, and prospective regulations. The history of the times, 
and the cotemporaneous expositions of the clause, at the 
formation and adoption of the constitution, together with 
the subsequent judicial interpretations of it in cases which 
had since arisen, all concurred to prove, that the evils com- 
plained of, and the remedies meant to be applied for their 
correction, exclusively referred to legislative acts affecting 
vested rights, or past transactions. The history of the le- 


a 5 Marsh. Life of Washington, 75. 85. 89. 259. 3 Ramsay's 
Univ. Hist 46.77. 2 Ramsay’s Hist. of South Carolina, 440. 483. 
Journ. Fed. Convention, 79. 227. 359. Virginia Debates, 339. 3 Dall. 
Vou, XII. 30 
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gislation of the State whose acts were now under considera- 


wry tion, would afford a strong illustration of this topic of argu- 
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ment. Asystem of insolvent laws had existed in that State, 
with some short interruptions, for sixty years past; and sub- 
sequent to the adoption of the constitution, such laws had 
repeatedly passed the scrutiny of the Council of Revision, 
always composed of able statesmen and learned jurists, and, 
in some instances, of those who had taken an active part in 
the formation of the constitution, without even a suggestion 
that these acts were prohibited by the clause in question.* 
In every instance in which this Court had hitherto applied 
the prohibition to a State law, it was to some act operating 
upon antecedent existing contracts. Such, too, was the 
plain and obvious meaning of the words of the prohibition. 
How could any law be said to impair the obligation of a 
contract not in existence when the law was passed? The 
obligation must first be contracted before it can be impair- 
ed. Some right must be vested under a contract, before 
any party can have a right to complain of a law impairing 
its obligation. The party, who supposes himself to be in- 
jured, cannot complain of a law in existence when his con- 
tract was made, because (as had been shown) the law form- 
ed a part of that contract, and, therefore, could not impair 
its obligation. 

It was asked, what is the contract, and what the obligation 
of the contract ? Andit was answered, that the contract was 
what the parties understood it to be, and they understood it 
as the law declares it to be. Whatever is expected on 
one side, and known to be expected on the other, is a part 
or condition of the contract.’ The obligation of the contract 
is not the contract itself, but something arising out of it. 
The moral obligation is that which binds the conscience 
only. The legal obligation is that which the law imposes. 


$90. 1 Tuck. Bl. 312. Appendix, part I. The Federalist, No. 44. 
1 State Papers,252. Secret Debates, 70. 5 Hail’s Law Journ. 506. 
030. 952. 6 Hall’s Law Journ. 474 5 Binn. Rep. 362.564. 13 Mass. 
Rep. 16. 3 Johns. Rep. 74. 16 Johns. Rep. 233. 7 Johns. Ch 
Rep. 376. 

a 16 Johns. Rep. 234. note (a.\ 
# Paley’s Mor. Phil. 92. 106. 






























































OF THE UNITED STATES. 235 


it binds the contracting party to do that which the law says 197, 

he shall do, under certain contingencies which may arise. Wey 
There is nothing of mere human institution (and it is with ve ‘ 
this that the constitution deals) which binds to the perform- Saunders. 
-ance of any contract, except the laws under which that con- 

tract is made, and the remedies provided by them to enforce 

its execution. The insolvent acts forma part of those laws, 

and of the remedies provided to enforce the contract. The 

obligation of a contract may be impaired by interference in 

favour of the creditor, as well as in favour of the debtor. But 

here the existing remedies secured to both by the law (which 

is a part of the contract) are preserved with integrity, and 

there is consequently no violation of the constitutional provi- 

sion, which was intended equally to protect the rights of 

both debtor and creditor. Indeed, the proceedings under 

some of these laws are compulsory against the debtor, and 

force him to make a surrender and assignment of his pro- 

perty for the benefit of his creditors, on their application. 

Bankrupt and insolvent laws have existed, in various forms, 

in every age and every civilized and commercial .country, 

as one of the means of securing a fair and impartial distribu- - 

tion of the effects of insolvents among all their creditors, or 

as a relief which society has found it necessary to extend to 

the honest debtor, who has become unable from misfortune 

to satisfy the demands of his creditors. The States have, 

therefore, the same right to pass these laws, (supposing the 

power not to be exclusively vested in Congress,) which they 

have to pass laws of limitation, or usury, or divorce, or any 

other ordinary regulation respecting contracts ll these 

laws might be said to have the effect of impairing the obliga- 

tions of contracts, since they alter, increase, lessen, or dimi- 

nish what would otherwise be the effect of the agreement of 

the parties, by annexing conditions other and different from 

those expressed by the parties. If it were possible to sup- 

pose a commercial contract made independent of any of 

of those regulations which the municipal code of every civi- 
lized country prescribes, it would be stripped of all these 
conditions, and reduced to the mere naked agreement of the 
parties, without any means of enforcing its performance. 
But the municipal law gives effect to the actual contract of 
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the parties, by implying a multitude of clauses and condi- 
tions not expressed by them, and by providing adequate 
means to enforce it. Every municipal code contains a pro- 
vision determining at what age a person shall be deemed 
capable of contracting, and the period of majority is different 
under different systems of law. This is a positive rule of 
society. Ina state of nature, there is no definite age at 
which an individual becomes capable of contracting. Is not 
the whole of this subject under the control of State legisla- 
tion ; and would a law, extending the period of minority, be 
said to be a law impairing the obligation of contracts? So, 
also, the power of contracting which is permitted to a mar- 
ried woman is more or less limited under different systems 
of jurisprudence, and there is nothing in which the positive 
institutions of society are more diversified. And the con- 
tract of marriage itself is subject to be dissolved by the laws 
of the different States of the Union, under various circum- 
stances and conditions. The policy of some States had made 
absolute divorces extremely difficult to be obtained, others 
had granted them with more facility. But could it be said 
that these laws, or any alteration of these laws, impaired the 
obligation of the contract of marriage ? Was it not a consti- 
tuent part of this contract, that it should be subject to be dis- 
solved under the circumstances and according to the condi- 
tions prescribed in the laws of the State in force at the time 
when the marriage took place? In most of the States, the 
policy of the English statute of frauds and registry acts had 
been adopted, and certain contracts and conveyances were 
required to be in writing, and others to be registered. Might 
not the States require it as an essential condition to the vali- 
dity of all contracts and all conveyances, that they should be 
in writing ,and should be registered; and could this condi- 
tion, annexed by the law to the contract of the parties, be 
said to impair its obligation? In short, it was insisted that 
the argument on the other side, when pushed to its legiti- 
mate consequences, would go to restrain State legislation 
upon almost every subject of property and internal police, 
and to fasten upon the States, against their sovereign will, 
immutable codes of civil jurisprudence, the inconvenience 
and mischiefs of which could not be corrected by any means 
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within the constitutional power of Congress. On most of the 
subjects of ofdinary civil legislation, Congress had no power 
at all; and on this particular subject of bankruptcy, there 
was little hope of its being exercised. So, that if the Court 
should pronounce the State bankrupt codes invalid, and 
Congress should refuse to supply their place by the esta- 
blishthent of uniform laws throughout the Union, the country 
would present the extraordinary spectacle of a great com- 
mercial nation, without laws on the subject of bankruptcy. 


Mr. Webster, in reply. ‘ 

The question arising in this case is not more important, 
nor so important even, in its bearing on individual cases of 
private right, as in its character of a public political ques- 
tion. The constitution was intended to accomplish a great 
political object. Its design was not so much to prevent in- 
justice or injury in one case, or in successive single cases, as 
i#‘was to make general salutary provisions, which, in their 
operation, should give security to all contracts, stability to 
credit, uniformity among all the States, in those things which 
materially concerned the foreign commerce of the country, 
and their own credit, trade, and intercourse among them- 
selves. The real question is, therefore, a much broader 
one than has been argued. It is this, whether the constitu- 
tion has not, for general political purposes, ordained that 
bankrupt laws should be established only by national autho- 
rity? We contend that such was the intention of the con- 
stitution ; an intention, as we think, plainly manifested by a 
consideration of its several provisions. 

The act of New-York, under which this question arises, 
provides, that a debtor may be discharged from all his debts, 
upon assigning his property to trustees for the use of his cre- 
ditors. When applied to the discharge of debts, contracted 
before the date of the law, this Court has decided that 
the act is invalid. The act itself makes no distinction be- 
tween past and future debts, but provides for the discharge 
of both in the same manner. In the case, then, of a debt 


a Sturges v. Crowninshield, 4 Wheat. Rep. 122. 
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already existing, it is admitted, that the act does impair the 
obligation of contracts. We wishthe full extent of this de- 
cision to be well considered. It is not, merely, that the le- 
gislature of the State cannot interfere, by law, in the parti- 
cular case of A. or B., to injure or impair rights which have 
become vested under contracts ; but it is, that they have no 
power, by general law, to regulate the manner in which all 
debtors may be discharged from subsisting contracts ; in 
other words, they cannot pass general bankrupt laws, to be 
applied in presenti. Now, it is not contended that such 
laws are unjust, and ought not to be passed by any legisla- 
ture. It is not said they are unwise or impolitic. On the 
contrary, we know the general experience is, that when 
bankrupt laws are established, they make no distinction be- 
tween present and future debts. While all ayree that spe- 
cial acts, made for individual cases, are unjust, all admit that 
a general law, made for all cases, may be both just and po- 
litic. The question, then, which meets us in the threshoill, 
is this: if the constitution meant to leave the States the pow- 
er of establishing systems of bankruptcy to act upon future 
debts, what great or important object, of a political nature, 
was answered, by denying the power of making such sys- 
tems applicable to existing debts? 

The argument used in Sturges v. Crowninshield, was, at 
least, a plausible and consistent argument. It maintained, 
that the prohibition of the constitution was levelled only 
against interferences in individual cases, and did not apply to 
general laws, whether those laws were retrospective or pros- 
pective in their operation. But the Court rejected that con- 
clusion. It decided, that the constitution was intended to 
apply to general laws, or systems of bankruptcy; that an 
act, providing that all debtors might be discharged from all 
creditors, upon certain conditions, was of no more validity 
than an act, providing that a particular debtor, A., should be 
discharged on the same conditions from his particular credi- 
tor, B. 

It being thus decided that general laws are thus within the 
prohibition of the constitution, it is for the plaintiff in error 
now to show, on what ground, consistent with the general 
objects of the constitution, he can establish a distinction, 
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which can give effect to those general laws in their applica- 
tion to future debts, while it denies them effect in their ap- 
plication to subsisting debts. The words are, that “ no State 
shall pass any law impairing the obligation of contracts.” 
The general operation of all such laws is, to impair that ob- 
ligation ; that is, to discharge the obligation without fulfilling 
it. This is admitted; and the only ground taken for the 
distinction to stand on is, that when the law was in exist- 
ence, at the time of the making the contract, the parties 
must be supposed to have reference to it, or, as it is usually 
expressed, the law is made a part of the contract. Before 
considering what foundation there is for this argument, it 
may be well to inquire, what is that obligation of contracts 
of which the constitution speaks, and whence is it derived ? 

The definition given by the Court in Sturges v. Crownin- 
shield, is sufficient for our present purpose. ‘* A contract,” 
say the Court, “ is an agreement to do some particular 
thing ; the law binds the party to perform this agreement, 
and this is the obligation of the contract.” 

It may, indeed, probably, be correct to suppose the con- 
stitution uséd the words in somewhat of a more popular 
sensé. We speak, for example, familiarly of a usurious 
contract, and yet we say, speaking technically, that a usuri- 
ous agreement is no contract. 

By the obligation of a contract, we should understand the 
constitution to mean, the duty of performing a legal agree- 
ment. If the contract be lawful, the party is bound to 
perform it. But bound by what? What is it that binds 
him? And this leads to what we regard as a principal 
fallacy in the argument on the other side. That argu- 
ment supposes, and insists, that the whole obligation of 
a contract has its origin in the municipal law. This po- 
sition we controvert. We do not say that it is that obli- 
gation which springs from conscience merely ; but we deny 
that it is only such as springs from the particular law of the 
place where the contract is made. It must be a lawful con- 
tract, doubtless; that is, permitted and allowed; because 
society has a right to prohibit all such contracts, as well as 
all such actions, as it deems to be mischievous or injurious. 
But if the contract be such as the law of society tolerates 
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in other words, if it be lawful, then we say, the duty of per- 
forming it springs from universal law. And this is the con- 
current sense of all the writers of authority. 

The duty of performing promises is thus shown to rest 
on universal law ; and if, departing from this well established 
principle, we now follow the teachers who instruct us that 
the obligation of a contract thas its origin in the law of a 
particular State, and is, in all cases, what that law makes it, 
and no more, and no less, we shall probably find ourselves 
involved in inexplicable difficulties. A man promises, fora 
valuable consideration, to pay money in New-York ; is the 
obligation of that contract created by the laws of that State ? 
or does it subsist independent of those laws? We contend 
that the obligation of a contract, that is, the duty of per- 
forming it, is not created by the law of the particular place 
where it is made, and dependent on that law for its existence ; 
but that it may subsist. and does subsist, without that law, 
and independent of it. The obligation is in the contract 
itself, in the assent of the parties, and in the sanction of uni- 
versal law. This is the doctrine of Grotius, Vattel, Burle- 
maqui, Pothier, and Rutherforth. The contract, doubtless, 
is necessarily to be enforced by the municipal law of the 
place where performance is demanded. The municipal 
law acts on the contract after it is made, to compel its 
execution, or give damages for its violation. But this is a 
very different thing from the same law, being the origin or 
fountain of the contract. Let us illustrate this matter by 
an example. Two persons contract together in New-York 
for the delivery, by one to the other, of a domestic animal 
or utensil of husbandry, or a weapon of war. This is a 
lawful contract, and while the parties remain in New-York, 
it is to be enforced by the laws of that State. But if they 
remove with the article to Pennsylvania or Maryland, there 
a new law comes to act upon the contract, and to apply 
other remedies if it be broken. Thus far the remedies are 
furnished by the laws of society. But suppose the same 
parties to go together to a savage wilderness, or a deser! 
istand, beyond the reach of the laws of any society; the 
obligation of the contract still subsists, and is as perfect as 
ever, and is now to be enforced by another law, that is, the 
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law of nature, and the party to whom the promise was 
made, has a right to take by force the animal, the utensil, or 
the weapon, that was promised tohim. The rightis as per- 
fect here, as it was in Pennsylvania, or even in New-York; 
but this could not be so if the obligation were created by 
the law of New-York, or were dependent on that law for its 
existence, because the laws of that State can have no ope- 
ration beyond its territory. Let us reverse this example. 
Suppose a contract to be made between two persons cast 
ashore on an uninhabited territory, or ina place over which 
no law of society extends. There are such places, and 
contracts have been made there by individuals casually 
there, and these contracts have been enforced in Courts of 
Jaw im civilized communities. Whence do such contracts 
derive their obligation, if not from universal law ? 

If these considerations show us that the obligation of a 
lawful contract does not derive its force from the particular 
law of the place where made, but may exist where that law 
does not exist, and be enforced where that law has no.va- 
lidity, then it follows, we contend, that any statute which 
diminishes or lessens its obligation, does impair it, whe- 
ther it precedes or succeeds the contract in date. The 
contract having an independent origin, whenever the law 
comes to exist together with it, and interferes with it, it les- 
sens, we say, and impairs its own original and independent 
obligation. In the case before the Court, the contract did 
not owe its existence to the particular law of New-York; it 
did not depend on that law, but could be enforced without 
the territory of that State, as well as within it. Neverthe- 
less, though legal, though thus independently existing, 
though thus binding the party every where, and capable of 
being enforced every where, yet, the statute of New-York 
says, that it shall be discharged without payment. This, 
we say, impairs the obligation of that contract. It is ad- 
mitted to have been legal in its inception, legal in its full 
extent, and capable of being enforced by other tribunals ac- 
cording to its terms. An act, then, purporting to discharge it 
without payment, is, as we contend, an act impairing ifs 
obligation. 
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But here we meet the opposite argument, stated on difle- 


~~ ~=rent occasions in different terms, but usually summed up in 
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this, that the law itself is a part of the contract, and, there- 
fore, cannot impair it. What does this mean? Let us seek 
for clear ideas. It does not mean that the law gives any 
particular construction to the terms of the contract, or that 
it makes the promise, or the consideration, or the time of 
performance, other than they are expressed in the instru- 
ment itself. It can only mean, that it is to be taken as a 
part of the contract, or understanding of the parties, that 
the contract itself shall be enforced by such laws and regu- 
lations, respecting remedy, and for the enforcement of con- 
iracts, as are in being in the State where it is made at the 
time of entering into it. This is meant, or nothing very 
clearly intelligible is meant, by saying the law is part of the 
contract. 

There is no authority in adjudged cases, for the plaintifi 
in error, but the State decisions which have been cited, and. 
as has already been stated, they all rest on this reason, that 
ithe law is part of the contract. 

Against this we contend, 

ist. That if the proposition were true, the consequence 
would not follow. 

2d. That the proposition itself cannot be maintained. 

1. If it were true that the law is to be considered as part 
of the contract, the consequence contended for would not 
follow ; because, if this statute be part of the contract, so 
is every other legal or constitutional provision existing at the 
time which affects the contract, or which is capable of affect- 
ing it; and especially this very article of the constitution 
of the United States is part of the contract. The plaintiff 
in error argues in a complete circle. He supposes the par- 
ties to have had reference to it because it was a binding 
law, and yet he proves it to be a binding law only upon the 
ground that such reference was made to it. We come be- 
fore the Court alleging the law to be void as unconstitution- 
al; they stop the inquiry by opposing to us the law itself. 
Is this logical? Is it not precisely objectio ejus, cujus disso- 
lutio petitur? If one bring a bill to set aside a judgment, is 
that judgment itself a good plea in bar to the bill? We pro- 
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pose to inquire if this law is of force to control our contract, 
or whether, by the constitution of the United States, such 
force be not denied to it. The plaintiff in error stops us 
by saying that it does control the contract, and so arrives 
shortly at the end of the debate. Is it not obvious, that 
supposing the act of New-York to be a part of the contract, 
the question still remains as undecided as ever. What is 
thatact? Is it a Jaw, or is it a nullity ? A thing of force, or 
a thing of no force? Suppose the parties to have contem- 
plated this act, what did they contemplate ? its words only, 
or its legal effect? its words, or the force which the consti- 
tution of the United States allowed to it? If the parties 
contemplated any law, they contemplated all the law that 
bore on their contract, the aggregate of all the statute and 
constitutional provisions. ‘To suppose that they had in 
vicw one statute, without regarding others, or that they con- 
iemplated a statute without considering that paramount 
constitutional provisions might control or qualify that sta- 
tute, or abrogate it altogether, is unreasonable and inadmis- 
sible. ‘ This contract,” says one of the authorities relied 
on, ‘ is to be construed as if the law were specially recited 
in it.”? Let it be so for the sake of argument. But it is 
also to be construed as if the prohibitory clause of the con- 
stitution were recited in it, and this brings us back again to 
the precise point from which we departed. 

The constitution always accompanies the law, and the 
latter can have no force which the former does not allow to 
it. If the reasoning were thrown into the form of special 
pleading, it would stand thus: the plaintiff declares on his 
debt; tne defendant pleads his discharge under the law ; the 
plaintiff alleges the law unconstitutional ; but the defendant 
says, you knew of its existence ; to which the answer is ob- 
vious and irresistible, | knew its existence on the statute 
book of New-York, vut | knew, at the same time, it was null 
and void under the constitution of the United States. 

The language of another leading decision is, “a law in 
force at the time of making the contract does not violate 
that contract ;” but the very question is, whether there be 
any such law “ in force ;” for if the States have no authority 
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to pass such laws, then no such law can be in force. The 
constitution is a part of the contract as much as the law, and 
was as much in the contemplation of the parties. So that 
the proposition, if it be admitted, that the law is part of the 
contract, leaves us just where it found us, that is to say, un- 
der the necessity of comparing the law with the constitution, 
and of deciding by such comparison whether it be valid or 
invalid. If the law be unconstitutional, it is void, and no 
party can be supposed to have had reference to a void law. 
If it be constitutional, no reference to it need be supposed. 

2. But the proposition itself cannot be maintained. The 
law is no part of the contract. What part is it? the pro- 
mise? the consideration? the condition? Clearly, it is nei- 
ther of these. It is no term of the contract. It acts upon 
the contract only when it is broken, or to discharge the par- 
ty from its obligation after it is broken. The municipal law 
is the force of society employed to compel the performance 
of contracts. In every judgment in a suit on contract, the 
damages are given, and the imprisonment of the person or 
sale of goods awarded, not in performance of the contract, 
or as part of the contract, but as an indemnity for the breach 
of the contract. Even interest, which is a strong case, 
where it is not expressed in the contract itself, can only be 
given as damages. It is nearly absurd to say that a man’s 
goods are sold on a fiert facias, or that he himself goes to 
gaol, in pursuance ofhis contract. ‘These are the penalties 
which the law inflicts for the breach of his contract. Doubt- 
less, parties, when they enter into contracts, may well consi- 
der both what their rights and what their liabilities will be 
by the law, if such contracts be broken ; but this contempla- 
tion of consequences which can ensue only when the con- 
tract is broken, is no part of the coniract itself. The law 
has nothing to do with the contract till it be broken; how 
then can it be said to form a part of the contract itself ? 

But there are other cogent and more specific reasons 


_ against considering the law as part of the contract. (1.) If 


the law be part of the contract, it cannot be repealed or al- 
tered; because, insuch case, the repealing or modifying law 
itself would impair the obligation of the contract. The in- 
solvent law of New-York, for example, authorizes the dis- 
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charge of a debtor on the consent of two-thirds of his credi- 
tors. A subsequent act requires the consent of three-fourths ; 
but if the existing law be part of the contract, this latter law 
would be void. In short, whatever is part of the contract 
canaot be varied but by consent of the parties; therefore the 
argument runs in absurdum ; for it proves that no laws for 
enforcing the contract or giving remedies upon it, or any way 
affecting it, can be changed or modified between its creation 
and its end. If the law in question binds one party on the 
ground of assent to it, it binds both, and binds them until 
they agree to terminate its operation. (2.) Ifthe party be 
hound by an implied assent to the law, as thereby making 
the law a part of the contract, how would it be if the parties 
had expressly dissented, and agreed that the law should 
make no part of the contract ? Suppose the promise to have 
been, that the promissor would pay at all events, and not 
take advantage of the statute; still, would not the statute 
operate on the whole, on this particular agreement and all? 
and does not this show that the law is no part of the contract, 
but something above it? (3.) If the law of the place be part 
of the contract, one of its terms and conditions, how could 
it be enforced, as we all know it might be, in another jurisdic- 
tion, which should have no regard to the law of the place? 
Suppose the parties, after the contract, to remove to another 
State, do they carry the law with them as part of their con- 
tract? We all know they do not. Or take a common case ; 
some States have laws abolishing imprisonment for debt; 
these laws, according to the argument, are all parts of the 
contract; how then can the party, when sued in another 
State, be imprisoned contrary to the terms of his contract / 
(4.) The argument proves too much, inasmuch as it applies 
as strongly to prior as to subsequent contracts. It is found- 
ed on a supposed assent to the exercise of legislative au- 
thority, without considering whether that exercise be legal 
or illegal. But it is equally fair to found the argument on an 
implied assent to the potential exercise of that authority. 
The implied reference to the control of legislative power, is 
as reasonable and as strong when that power is dormant, as 
while it isin exercise. In one case, the argument is, “ the 
law existed, you knew it, and acquiesced.” In the other. it 
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is, “* the power to pass the law existed, you knew it, and 
took your chance.” There is as clear an assent in the one 
instance as in the other. Indeed, it is more reasonable and 
more sensible, to imply a general assent to all the laws of so- 
ciety, present and to come, trom the fact of living init, than 
itis to imply a particular asseut to a particular existing 
enactment. ‘The true view of the matter is, that every man 
is presumed to submit to all power which may be lawfully 
exercised over him, or his right, and no one should be pre- 
sumed to submit to illegal acts of power, whether actual or 
contingent. (5.) But a main objection to this argument is, 
that it would render the whole constitutional provision idle 
and inoperative ; and no explanatory words, if such words 
had been added in the constitution, could have prevented 
this consequence. The law, it is said, is part of the contract; 
it cannot, therefore, impair the contract, because a contract 
cannot impair itself. Now, if this argument be sound, the 
case would have been the same, whatever words the consti- 
iution had used. If, for example, it had declared that no 
State should pass any law impairing contracts prospectively or 
retrospectively ; or lawimpairing contracts, whether existing 
or future ; or whatever terms it had used to prohibit precisely 
such a law as is now before the Court, the prohibition would 
be totally nugatory if the law is to be taken as part of the 
contract ; and the result would be, that, whatever may be 
the laws which the States by this clause of the constitution 
are prohibited from passing, yet, if they in fact do pass such 
laws,. those laws are valid, and bind parties by a supposed 
assent. 

But further, this idea, if well founded, would enable the 
States to defeat the whole constitutional provision by a ge- 
neral enactment. Suppose a State should declare, by law, 
that all contracts entered into therein, should be subject to 
such laws as the legislature, at any time, or from time to 
time, might see fit to pass. This law, according to the ar- 
gument, would enter into the contract, become a part of it, 
and authorize the interference of the legislative power with 
it, for any and all purposes, wholly uncontrolled by the con- 
stitution of the United States. 

So much for the argument that the law is a part of the 
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contract. We think it is shown to be not so; and, if it were, 
the expected consequence would not follow. 

The inquiry, then, recurs, whether the law in question 
be such a law as the legislature of New-York had authority 
to pass. The question is general. We differ from our 
learned adversaries on general principles. We differ as to 
the main scope and end of this constitutional provision. 
They think it entirely remedial: we regard it as preventive. 
They think it adopted to secure redress for violated private 
rights : to us it seems intended to guard against great pub- 
lic mischiefs. They argue it, as if it were designed as an 
indemnity or protection for injured private rights, in indi- 
vidual cases of meum and tuum: we look upon it as a great 
political provision, favourable to the commerce and credit 
of the whole country. Certainly we do not deny its appli- 
cation to cases of violated private right. Such cases are 
clearly and unquestionably within its operation. Still, we 
think its main scope to be general and political. And this, 
we think, is proved by reference to the history of the coun- 
iry, and to the great objects which were sought to be ob- 
tained by the establishment of the present government: 
Commerce, credit, and confidence, were the principal things 
which did not exist under the old confederation, and which 
it was a main object of the present constitution to create 
and establish. A vicious system of legislation, a system of 
paper money and tender laws, had completely paralyzed in- 
dustry, threatened to beggar every man of property, and ul- 
timately to ruin the country. The relation between debtor 
and creditor, always delicate, and always dangerous when- 
ever it divides society, and draws out the respective parties 
into different ranks and classes, was in such a condition in 
the years 1787, °88, and ’89, as to threaten the overthrow 
of all government; and a revolution was menaced, much 
more critical and alarming than that through which the 
country had recently passed. The object of the new con- 
stitution was to arrest these evils; to awaken industry by 
giving security to property ; to establish confidence, credit, 
and commerce, by salutary laws, to be enforced by the pow- 
er of the whole community. The revolutionary war was 
over. the country had peace, but little domestic tranquillity : 
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liberty, but few of its enjoyments, and none of its security. 


: wen The States had struggled together, but their union was im- 
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perfect. They had freedom, but not an established course 
of justice. The constitution was therefore framed, as it 
professes, “ to form a more perfect union, to establish jus- 
tice, to secure the blessings of liberty, and to insure domes- 
tic tranquillity.” 

It is not pertinent to this occasion, to advert to all the 
means by which these desirable ends were to be obtained 
Some of them, closely connected with the subject now un- 
der consideration, are obvious and prominent. The objects 
were, commerce, credit, and mutual confidence in matters of 
property ; and these required, among other things, a uniform 
standard of value, or medium of payments. One of the 
first powers given to Congress, therefore, is that of 
coining money, and fixing the value of foreign coins; 
and one of the first restraints imposed on the States, is 
the total prohibition to coin money. These two provi- 
sions are industriously followed up and completed, by 
denying to the States all power of emitting bills of cre- 
dit, or of making any thing but gold and silver a tender 
in the payment of debts. The whole control, therefore, 
over the standard of value, and medium of payments, is 
vested in the general government. And here the question 
instantly suggests itself, why should such pains be taken to 
confide in Congress alone this exclusive power of fixing on 
a standard value, and of prescribing the medium in which 
debts shall be paid, if it is, after all, to be left to every State 
to declare that debts may be discharged, and to prescribe 
how they may be discharged, without any payment at all? 
Why say that no man shall be obliged to take in discharge 
of a debt paper money issued by the authority of a State, 
and yet say, that by the same authority the debt may be dis- 
charged without any payment whatever ? 

We contend, that the constitution has not left its work 
thus unfinished. We contend, that, taking its provisions toge- 
ther, it is apparent it was intended to provide for two things. 
intimately connected with each other. 

1. A uniform medium for the payment of debts. 
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2. A uniform manner of discharging debts when they are 
to be discharged without payment. 

The arrangement of the grants and prohibition contained 
in the constitution, are fit to be regarded on this occasion. 
The grant to Congress, and the prohibition on the States, 
though they are certainly to be construed together, are not 
contained in the same clauses. The powers granted to 
Congress are enumerated one after another in the eighth 
section ; the principal limitations on those powers, in the 
ninth section; and the prohibitions to the States, in the 
tenth section. Now, in order to understand whether any 
particular power be exclusively vested in Congress, it is ne- 
cessary to read the terms of the grant, together with the 
terms of the prohibition. Take an example from that 
power of which we have been speaking, the coinage power. 
Here the grant to Congress is, “‘ To coin money, regulate 
the value thereof, and of foreign coins.”” Now, the corrella- 
tive prohibition on the States, though found in another sec- 
tion, is, undoubtedly, to be taken in immediate connexion 
with the foregoing, as much so as if it had been found in the 
same clause. The only just reading of these provisions, 
therefore, is this : ‘ Congress shall have power to coin money, 
regulate the value thereof, and of foreign coin; but no State 
shall coin money, emit bills of credit, or make any thing but 
gold and silver coin a tender in payment of debts.” 

These provisions respect the medium of payment, or 
standard of value, and, thus collated, their joint result is 
clear and decisive. We think the result clear also, of those 
provisions which respect the discharge of debts without 
payment. Collated in like manner, they stand thus: ‘ Con- 
gress shall have power to establish uniform laws on the sub- 


ject of bankruptcies throughout the United States; but no 


State shall pass any law impairing the obligation of con- 
tracts.” This collocation cannot be objected to if they 
refer to the same subject matter; and that they do refer to 
the same subject matter, we have the authority of this 
Court for saying, because this Court solemnly determined, 
in Sturges v. Crowninshield, that this prohibition on the 
States did apply to systems of bankruptcy. It must be now 
Vor. XII. 32 
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taken, therefore, that State bankrupt laws were in the mind 
of the Convention when the prohibition was adopted, and, 
therefore, the grant to Congress on the subject of bankrupt 
laws, and the prohibition to the State on the same subject, 
are properly to be taken and read together ; and being thus 
read together, is not the intention clear to take away from 
the States the power of passing bankrupt laws, since, while 
enacted by them, such laws would not be uniform, and to 
confer the power exclusively on Congress, by whom uni- 
form laws could be established ? 

Suppose the order of arrangement in the constitution 
had been otherwise than it is, and that the prohibitions to 
the States had preceded the grants of power to Congress, 
the two powers, when collated, would then have read thus : 
“ No State shall pass any law impairing the obligation of — 
contracts ; but Congress may establish uniform laws on the 
subject of bankruptcies.” Could any man have doubted, in 
that case, that the meaning was, that the States should not 
pass laws discharging debts without payment, but that Con- 
gress might establish uniform bankrupt acts? and yet this 
inversion of the order of the clauses does not alter their 
sense. We contend, that Congress alone possesses the 
power of establishing bankrupt laws; and although we are 
aware, that in Sturges v. Crownishield, the Court decided, 
that such an exclusive power could not be inferred from the 
words of the grant in the seventh section, we yet would re- 
spectfully request the bench to reconsider this point. We 
think it could not have been intended that both the States 
and general government should exercise this powei ; and, 
therefore, that a grant to one implies the prohibition on the 
other. But not to press a topic which the Court has al- 
ready had under its consideration, we contend, that even 
without reading the clauses of the constitution in the con- 
nexion which we have suggested, and which is believed to be 
the true one, the prohibition in the tenth section, taken by 
itself, does forbid the enactment of State bankrupt laws, as 
applied to future, as well as present debts. We argue this 
from the words of the prohibition; from the association 
they are found in, and from the objects intended. 

1. The words are general. The States can pass no law 
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impairing contracts ; that is, any contract. In the nature 
of things a law may impair a future contract, and, there- 
fore, such contract is within the protection of the constitu- 
tion. The words being general, it is for the other side to 
show a limitation ; and this, it is submitted, they have wholly 
failed to do, unless they shall have established the doctrine 
that the law itself is part of the contract. It may be added, 
that the particular expression of the constitution is worth 
regarding. ‘The thing prohibited is called a Jaw, not an 
act; a law, in its general acceptation, is a rule prescribed 
for future conduct, not a legislative interference with exist- 
ing rights. The framers of the constitution would hardly 
have given the appellation of /aw to violent invasions of in- 
dividual right, or individual property, by acts of legislative 
power. Although, doubtless, such acts fall within this pro- 
hibition, yet they are prohibited also by general principles, 
and by the constitutions of the States, and, therefore, fur- 
ther provision against such acts was not so necessary as 
against other mischiefs. 
2. The most conclusive argument, perhaps, arises from 
the connexion in which the clause stands. The words of 
the prohibition, so far as it applies to civil rights, or rights of 
property, are, “ that no State shall coin money, emit bills of 
credit, make any thing but gold and silver coin a tender in 
the payment of debts, or pass any law impairing the obliga- 
tion of contracts.”” The prohibition of attainders, and ex 
post facto laws, refer entirely to criminal proceedings, and, 
therefore, should be considered as standing by themselves ; 
but the other parts of the prohibition are connected by the 
subject matter, and ought, therefore, to be construed toge- 
ther. Taking the words thus together, according to their 
natural connexion, how is it possible to give a more limited 
construction to the term ‘“ contracts,” in the last branch of 
the sentence, than to the word “ debts,” in that immediate- 
ly preceding? Can a State make any thing but gold and 
silver a tender in payment of future debts? This nobody 
pretends. But what ground is there fora distinction? No 
State shall make any thing but gold and silver a tender in 
the payment of debts, nor pass any law impairing the obli- 
gation of contracts. Now, by what reasoning is it made 
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out that the’debts here spoken of, are any debts, either ex- 
isting or future ; but that the contracts spoken of are sub- 
sisting contracts only? Such a distinction seems to us 
wholly arbitrary. Wesee no ground for it. Suppose the 
article, where it uses the word debts, had used the word 
contracts. ‘The sense would have been the same then, as 
it now is; but the identity of terms would have made the 
nature of thedistinction now contended for somewhat more 
obvious. ‘Thus altered, the clause would read, that no 
State should make any thing but gold and silver a tender 
in discharge of contracts, nor pass any law impairing the 
obligation of contracts ; yet the first of these expressions 
would have been held to apply to all contracts,and the last 
to subsisting contracts only. This shows the consequence 
of what is now contended for in a strong light. It is cer- 
tain that the substitution of the word contracts, for debts, 
would not alter the sense ; and an argument that could not be 
sustained if such substitution were made, cannot be sustain- 
ed now. We maintain, therefore, that if tender laws may 
not be made for future debts, neither can bankrupt laws be 
made for future contracts. All the arguments used here may 
be applied with equal force to tender laws for future debts. 
It may be said, for instance, that when it speaks of debts, the 
constitution means existing debts, and not mere possibilities 
of future debt; that the object was to preserve vested 
rights ; and that if a man, after a tender law had passed, had 
contracted a debt, the manner in which that tender law au- 
thorized that debt to be discharged, became part of the con- 
tract, and that the whole debt, or whole obligation was thus 
qualified by the pre-existing law, and was no more than a 
contract to deliver so much paper money, or of whatever 
other article which might be made a tender, as the original 
bargain expressed. Arguments of this sort will not be found 


wanting in favour of tender laws, if the Court yield to si- 
milar arguments in favour of bankrupt laws. 

These several prohibitions of the constitution stand in the 
same paragraph; they have the same purpose, and were in- 
troduced for the same object; they are expressed in words 
of similar import, in grammar, and in sense; they are sub- 
ject to the same construction, and, we think, no reason has 
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yet been given for imposing an important restriction on one 1. g97, 
part of them, which does not equally show, that thesame re- Were 


striction might be imposed also on the other part. Dgden 
We have already endeavoured to maintain, that one great Saunders. 
political object, intended by the constitution, would be de- : 


feated, if this construction were allowed to prevail. As an 
object of political regulation, it was not important to prevent 
the States from passing bankrupt laws applicable to present 
debts, while the power was left to them in regard to future 
debts; nor was it at all important, in a political point of view, 
to prohibit tender laws as to future debts, while it was yet 
left to the States to pass laws for the discharge of such debts, 
which, after all, are little different, in principle, from tender 
laws. Look at the law before the Court in this view. It 
provides that if the debtor will surrender, offer, or tender to 
trustees, for the benetit of his creditors, all his estate and ef- 
fects, he shall be discharged from all his debts. If it had ; is 
authorized a tender of any thing but money to any one cre- 
ditor, though it were of a value equal to the debt, and there- 
upon provided for a discharge, it would have been clearly 
invalid. Yet it is maintained to be good, merely because it 
is made for all creditors, and seeks a discharge from all debts ; 
although the thing tendered may not be equivalent to a shil- 
ling in the pound of those debts. This shows, again, very 
clearly how the constitution has failed of its purpose, if, ha- 
ving in terms prohibited all tender laws, and taken so much 
pains to establish a uniform medium of payment, it has yet 
left the States the power of discharging debts, as they may 
see fit, without any payment at all. 

To recapitulate what has been said, we maintain ; first, 
that the constitution, by its grants to Congress, and its pro- 
hibitions on the States, has sought to establish one uniform 
standard of value, or medium of payment. Second, that, by 
like means, it has endeavoured to provide for one uniform 
mode of discharging debts, when they are to be discharged 
without payment. Third, that these objects are connected, 
and that the first loses much of its importance, if the last, 
also, be not accomplished. Fourth, that reading the grant 
to Congress and the prohibition on the States together, the 
inference is strong that the constitution intended to confer 
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an exclusive power to pass bankrupt laws on Congress. 
Fifth, that the prohibition, in the tenth section, reaches to 
all contracts existing or future, in the same way as the other 
prohibition in the same section extends to all debts existing 
or future. Sixthly, and that. upon any other construction, 
one xzreat political object of the constitution will fail of its 
accomplishment. 


The learned judges delivered their opinions as follows : 

Mr. Justice Wasuineton. The firstand most important 
point to be decided in this cause turns essentially upon the 
question, whether the obligation of a contract is impaired by 
a State bankrupt or insolvent law, which discharges the per- 
son and the future acquisitions of the debtor from his liability 
under a contract entered into in that State after the passage 
of the act ? 

This question has never before been distinctly presented 
to the consideration of this Court, and decided, although 
it has been supposed by the judges of a highly respectable 
State Court, that it was decided in the case of M‘Millan v. 
M-Niel, (4 Wheat. Rep. 209.) That was the case of a debt 
contracted by two citizens of South Carolina, in that State, 
the discharge of which had a view to no other State. The 
debtor afterwards removed to the territory of Louisiana, 
where he was regularly discharged, as an insolvent, from all 
his debts, under an act of the legislature of that State, pass- 
ed prior to the time when the debt in question was con- 
tracted. To an action brought by the creditor in the Dis- 
trict Court of Louisiana, the defendant plead in bar his dis- 
charge, under the law of that territory, and it was contend- 
ed by the counsel for the debtor in this Court, that the law 
under which the debtor was discharged, having passed be- 
fore the contract was made, it could not be said to impair 
its obligation. The cause was argued on one side only, 
and it would seem from the report of the case, that no writ- 
ten opinion was prepared by the Court. The Chief Justice 
stated that the circumstance of the State law, under which the 
debt was attempted to be discharged, having been passed be- 
fore the debt was contracted, made no difference in the ap- 
plication of the principle, which had been asserted by the 
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Court in the case of Sturges v. Crowninshield. The cor- 
rectness of this position is believed to be incontrovertible. 
The principle alluded to was, that a State bankrupt law, 
which impairs the obligation of a contract, is unconstitu- 
tional in its application to such contract. In that case, itis 
true, the contract preceded in order of time the act of as- 
sembly, under which the debtor was discharged, although it 
was not thought necessary to notice that circumstance in 
the opinion which was pronounced. The principle, how- 
ever, remained in the opinion of the Court, delivered in 
M‘*Millan v. M-Niel, unaffected by the circumstance that the 
law of Louisiana preceded a contract made in another 
State, since that law, having no extra-territorial force, never 
did at any time govern or affect the obligation of such 
contract. It could not, therefore, be correctly said to be 
prior to the contract, in reference to its obligation, since if, 
upon legal principles, it could affect the contract, that could 
not happen until the debtor became a citizen of Louisiana, 
and that was subsequent to the contract. But I hold the 
principle to be well established, that a discharge under the 
bankrupt laws of one government, does not affect contracts 
made or to be executed under another, whether the law be 
prior or subsequent in the date to that of the contract; and 
this I take to be the only point really decided in the case al- 
luded to. Whether the Chief Justice was correctly under- 
stood by the Reporter, when he is supposed to have said, 
“that this case was not distinguishable in principle from the 
preceding case of Sturges v. Crowninshield,” it is not ma- 
terial at this time to inquire, because I understand the mean- 
ing of these expressions to go no farther than to intimate, 
that there was no distinction between the cases as to the 
constitutional objection, since it professed to discharge a 
debt contracted in another State, which, at the time it was 
contracted, was not within its operation, nor subject to be 
discharged by it. The case now to be decided, is that of a 
debt contracted in the State of New-York, by a citizen of 
that State, from which he was discharged, so far as he con- 
stitutionally could be, under a bankrupt law of that State, 
in force at the time when the debt was contracted. It is a 


case, therefore, that bears no resemblance to the one just 
noticed. 
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1 come now to the consideration of the question, which, 


“erv—~w/ for the first time, has been directly brought before this 


Ogden 
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Saunders. 


Court for judgment. I approach it with more than ordinary 
sensibility, not only on account of its importance, which 
must be acknowledged by all, but of its intrinsic difficulty, 
which every step I have taken in arriving at a conclusion 
with which my judgment could in any way. be satisfied, 
has convinced me attends it. I have examined both sides 
of this great question with the most sedulous care, and the 
most anxious desire to discover which of them, when adopt- 
ed, would be most likely to fulfil the intentions of those 
who framed the constitution of the United States. I am 
far from asserting that my labours have resulted in entire 
success. They have led me to the only conclusion by 
which I can stand with any degree of confidence ; and yet, 
1 should be disingenuous were I to declare, from this place, 
that I embrace it without: hesitation, and without a doubt of 
its correctness. The most that candour will permit me to 
say upon the subject is, that I see, or think I see, my way 
more clear on the side which my judgment leads me to adopt, 
than on the other, and it must remain for others to decide 
whether the guide I have chosen has been a safe one or not. 
It has constantly appeared to me, throughout the diffe- 
rent investigations of this question, to which it has been my 
duty to attend, that the error of those who controvert the 
constitutionality of the bankrupt law under considera- 
tion, in its application to this case, if they be in error at all, 
has arisen from not distinguishing accurately between a law 
which impairs a contract, and one which impairs its obliga- 
tion. A contract is defined by all to be an agreement to 
do, or not to do, some particular act; and in the construc- 
tion of this agreement, depending essentially upon the will 
of the parties between whom it is formed, we seek for their 
intention with a view to fulfilit. Any law, then, which en- 
larges, abridges, or in any manner changes this intention, 
when it is discovered, necessarily impairs the contract itself, 
which is but the evidence of that intention. The manner, 
or the degree, in which this change is effected, can in no re- 
spect influence this conclusion ; for whether the law affect 
the validity, the construction, the duration, the mode of dis- 
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charge, or the evidence of the agreement, it impairs the 
contract, though it may not do so to the same extent in all 
_the supposed cases. Thus, a law which declares that no 
action shall be brought whereby to charge a person upon 
his agreement to pay the debt of another, or upon amagree- 
ment relating to lands, unless the same. be reduced to wri- 
ting, impairs a contract made by parol, whether the law 
precede or follow the making of such contract; and, if the 
argument that this law also impairs, in the former case, the 
obligation of the contract, be sound, it must follow, that the 
statute of frauds, and all other statutes which in any manner 
meddle with contracts, impair their obligation, and are, con- 
sequently, within the operation of this section and article 
of the constitution. It will not do to answer, that, in the 
particular case put, and in others of the same nature, there 
is no contract to impair, since the pre-existing law denies 
all remedy for its enforcement, or forbids the making of it, 
since it is impossible to deny that the parties have expressed 
their will in the form of a contract, notwithstanding the law 
denies to it any valid obligation. 

This leads us to a critical examination of the particular 
phraseology of that part of the above section which relates 
to contracts. It isa law which impairs the obligation of 
contracts, and not the contracts themselves, which is inter- 
dicted. Itis not to be doubted, that this term, obligation, 
when applied to contracts, was well considered and weighed 
by those who framed the constitution, and was intended to 
convey a different meaning from what the prohibition would 
have imported without it. It is this maneng of which we 
are all in search. 

What is it, then, which constitutes the obligation of a 
contract? The answer is given by the Chief Justice, in the 
case of Sturges v. Crowninshield, to which I readily assent 
now, as I did then ; it is the law which binds the parties to per- 
form their agreement. The law, then, which has this binding 
obligation, must govern and control the contract in every 
shape in which it is intended to bear upon it, whether it af- 
fect its validity, construction, or discharge. 

But the question, which law is referred to in the above 
Vou. XII. 33 
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definition, still remains to be solved. It cannot, for a mo- 
ment, be conceded that the mere moral law is intended, 
since the obligation which that imposes is altogether of the 
imperfect kind, which the parties to it are free to obey, or 
not, as they please. It cannot be supposed, that it was with 
this law the grave authors of this instrument were dealing. 

. The universal law of all civilized nations, which declares 
that men shall perform that to which they have agreed, has 
been supposed by the counsel who have argued this cause 
for the defendant in error, to be the law which is alluded to; 
and I have no objection to acknowledging its obligation, 
whilst | must deny that it is that which exclusively governs 
the contract. It is upon this law that the obligation which 
nations acknowledge to perform their compacts with each 
other is founded, and J, therefore, feel no objection to an- 
swer the question asked by the same counsel—what law it 
is which constitutes the obligation of the compact between 
Virginia and Kentucky ? by admitting, thatit is this common 
law of nations which requires them to perform it. 1 admit 
further, that it is this law which creates the obligation of a 
contract made upon a desert spot, where no municipal law 
exists, and (which was another case put by the same counsel) 
which contract, by the tacit assent of all nations, their tribu- 
nals are authorized to enforce. 

But can it be seriously insisted, that this, any more than 
the moral law upon which it is founded, was exclusively in 
ihe contemplation of those who framed this constitution ? 
What is the language of this universal law? It is simply 
that all men are bound to perform their contracts. The in- 
junction is as absolute as the contracts to which it applies. 
It admits of no qualification, and no restraint, either as to its 
validity, construction, or discharge, further than may be ne- 
cessary to develope the intention of the parties to the con- 
tract. And if it be true, that this is exclusively the law to 
which the constitution refers us, it is very apparent, that the 
sphere of State legislation upon subjects connected with the 
contracts of individuals, would be abridged beyond what it 
can for a moment be believed the sovereign States of thisUnion 
would have consented to ; for it will be found, upon exami- 
nation, that there are few laws which concern the general 
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police of a state, or the government of its citizens, in their 
intercourse with each other, or with strangers, which may 
not imsome way or other affect the contracts which they have 
entered into, or may thereafter form. For what @re laws 
of evidence, or which concern remedies—frauds and" perju- 
ries—laws of registration, and those which affect landlord and 
tenant, sales at auction, acts of limitation, and those which 
limit the fees of professional men, and the charges of tavern 
keepers, and a multitude of others which crowd the codes of 
every State, but laws which may affect the validity, con- 
struction, or duration, or discharge of contracts? Whilst I 
admit, then, that this common law of nations, which has 
been mentioned, may form in part the obligation of a con- 
tract, I must unhesitatingly insist, that this law is to be taken 
in strict subordination to the municipal laws of the land 
where the contract is made, or is to be executed. ‘The for- 
mer can be satisfied by nothing short of performance; the 
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latter may affect and control the validity, construction, — 


evidence, remedy, performance and discharge of the con- 
tract. The former is the common law of all civilized 
nations, and of each of them; the latter is the peculiar law 
of each, and is paramount to the former whenever they come 
in collision with each other. 

It is, then, the municipal law of the State, whether that be 
written or unwritten, which is emphatically the law of the 
contract made within the State, and must govern it through- 
out, wherever its.performance is sought to be enforced. 

It forms, in my humble opinion, a part of the contract, 
and travels with it wherever the parties to it may be found. 


It is so regarded by all the civilized nations of the world, - 


and is enforced by the tribunals of those nations according 
to its own fprms, unless the parties to it have otherwise 
agreed, as where the contract is to be executed in, or refers 
to the laws of, some other country than that in which it is 
formed, or where it is of an immoral character, or contra- 
venes the policy of the nation to whose tribunals the appeal 
is made ; in which latter cases, the remedy which the comity 
of nations affords for enforcing the obligation of contracts 
wherever formed, is denied. Free from these objections, 
this law, whichaccompanies the contract as forming a part of 
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it, if regarded and enforced every where, whether it affect 
the validity, construction, or discharge of the contract. It 
is upon this principle of universal law, that the discharge 
of the contract, or of one of the parties to it, by the bank- 
rupt laws of the country where it was made, operates as a 
discharge every where. 

If then, it be true, that the law of the country where the 
contract is made, or to be executed, forms a part of that 
contract, and of its obligation, it would seem to be some- 
what of asolecism to say, that it does, at the same time, im- 
pair that obligation. 

But, it is contended, that if the municipal law of the 
State where the contract is so made, form a part of it, so 
does that clause of the constitution which prohibits the 
States from passing laws to impair the obligation of con- 
tracts; and, consequently, that the law is rendered inopera- 
tive by force of its controlling associate. All this I admit, 
provided it be first proved, that the law so incorporated 
with, and forming a part of the contract, does, in effect, im- 
pair its obligation; and before this can be proved, it must 
be affirmed, and satisfactorily made out, that if, by the terms 
of the contract, it is agreed that, on the happening of a 
certain event, as, upon the future insolvency of one of the 
parties, and his surrender of all his property for the benefit 
of his creditors, the contract shall be considered as per- 
formed and at an end, this stipulation would impair the obli- 
gation of the contract. If this proposition can be successfully 
affirmed, I can only say, that the soundness of it is beyond 
the reach of my mind to understand. 

Again ; itis insisted, that if the law of the contract forms 
a part of it, the law itself cannot be repealed without im- 
pairing the obligation of the contract. This proposition I 
must be permitted to deny. It may be repealed at any 
time at the will of the legislature, and then it ceases to form 
any part of those contracts which may afterwards be entered 
into. The repeal isno more void than a new law would be 
which operates upon contracts to aflect their validity, con- 
struction, or duration. Both are valid, (if the view which 
J take of this case be correct,) as they may affect contracts 
afterwards formed ; but neither are so, if they bear upon ex- 
isting contracts; and, in the former case, in which the re- 
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ct peal contains no enactment, the constitution would forbid 1827. 
It the application of the repealing law to past contracts, and ag Ota 
Be to those only. . a) 
k- To illustrate this argument, let us take four laws, which, Heanders. 
a either by new enagtments, or by the repeal of former laws, 

may affect contracts as to their validity, construction, evi- 
he dence, or remedy. 
at Laws against usury are of the first description. 
e- A law which converts a penalty, stipulated for by the 
f- parties, as the only atonement fora breach of the contract, 

into a mere agreement for a just compensation, to be mea- 
he | sured by the legal rate of interest, is of the second. — 
sO The statute of frauds, and the statute of limitations, may 
he he cited as examples of the two last. 
n- The validity of these laws can never be questioned by 
‘a- those who accompany me in the view which I take of the 
it, question under consideration, unless they operate, by their 
ed express provisions, upon contracts previously entered into ; 
n- and even then they are void only so far as they do so ope- 
ist rate, because, in that case, and in that case only, do they 
ns impair the obligation of those contracts. Butif they equally 
‘a impair the obligation of contracts subsequently made, which 
he they must do if this be the operation of a bankrupt law 
fit upon such contracts, it would seem to follow, that all such 
oT laws, whether in the form of new enactments, or of repeal- 
li- ing laws, producing the same legal consequences, are made _ 
ly void by the constitution ; and yet the counsel for the defend- 
nd ants in error have not ventured to maintain so alarming a 

proposition. 

ns If it be conceded that those laws are not repugnant to the 
n- constitution, so far as they apply to subsequent contracts, I 
it 2 am yet to be instructed how to distinguish between those 
ny laws, and the one now under consideration. How has: this 
™m been attempted by the learned counsel who have argued this 
ed cause upon the ground of such a distinction ? 
be They have insisted, that the effect of the law first suppo- 
n- sed, is to annihilate the contract in its birth, or rather to 
ch prevent it from having a legal existence, and, consequently, 
‘ts that there is no obligation to be impaired. But this is clear- 
X- ly not so, since it may legitimately avoid all contracts after- 
P~ 
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wards entered into, which reserve to the lender a higher 
rate of interest than this law permits. 

The validity of the second law is admitted, and yet this 
can only be in its application. to subsequent contracts ; for 
it has not, and I think it cannot, for a moment, be-maintain- 
ed, that a law which, in express terms, varies the construc- 
tion of an existing contract, or which, repealing a former 
law, is made to produce the same effect, does not impair the 
obligation of that contract. 

The statute of frauds, and the statute of limitations, which 
have been put as examples of the third and fourth classes of 
laws, are also admitted to be valid, because they mérely 
concern the modes of proceeding in the trial of causes. 
The former, supplying a rule of evidence, and the latter, 
forming a part of the remedy given by the legislature to en- 
force the obligation, and likewise providing a rule of evi- 
dence. 

All this 1 admit. But how does it happen that these 
laws, like those which affect the validity and construction of 
contracts, are valid as to subsequent, and yet void as to prior 
and subsisting contracts ? For we are informed by the learned 
judge who delivered the opinion of this Court in the case 
of Sturges v. Crowninshield, that, “ if, in a State where’six 
years may be pleaded in bar to an action of assumpsit, a law 
should pass, declaring that contracts already in existence, 
not barred by the statute, should be construed within it, there 
could be little doubt of its unconstitutionality.” 

It is thus most apparent, that, which ever way we turn, 
whether to laws affecting the validity, construction, or dis- 
charges of contracts, or the evidence or remedy to be em- 
ployed in enforcing them, we are met by this overruling 
and admitted distinction, between those which operate re- 
trospectively, and those which operate prospectively. In 
all of them. the law is pronounced to be void in the first class 
of cases, and not so in the second. 

Let us stop, then, to make a more critical examination of the 
act of limitations, which, although it concerns the remedy, 
or, if it must be conceded, the evidence, is yet void or other- 
wise, as it is made to apply retroactively, or prospectively, 
and see if it.can, upon any intelligible principle, be distin- 
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guished from a bankrupt law, when applied in the same man- 
ner? "What is the effect of the former?) The answer is, to 
discharge the debtor and all his future acquisitions from his 
contract ; because he is permitted to plead it in bar of any 
remedy which canbe instituted against hii, and consequent- 
ly in bar or destruction of the obligation which his contract 
imposed upon him.. What is the effect of a discharge under 
a bankrupt law? I can answer this question in no other 
terms than those which are given to the former question. 
If there be a difference, it is one which, in the. eye of justice 
at least, is more favourable to the validity of the latter than 


of the former; for in the one, the debtor surrenders every 


thing which he possesses towards the discharge of his obliga- 
tion, and in the other, he surrenders nothing, and sullenly 
shelters himself behind a legal objection with which the law 
has provided him, for the purpose of protecting his person, 
and his present, as well as his future acquisitions, against the 
performance of his contract. 

It is said that the former does not discharge him absolutely 
from his contract, because it leaves a shadow sufficiently 
substantial to raise a consideration for a new promise to pay. 
And is not this equally the case with a certificated bankrupt, 
who afterwards promises to pay a debt from which his certi- 
ficate had discharged him? In the former case, it is said, the 
defendant must plead the statute in order to bar the remedy, 
and to exempt him from: his obligation. And so, | answer, 
he must plead his discharge under the bankrupt law, and his 
conformity to it, in order to bar the remedy of his creditor, 
and to secure to himself alike exemption. | have, in short, 
sought in vain for some other grounds on which to distin- 
guish the two laws from each other, than those which were 
suggested at the bar. 1 can imagine no other, and I confidently 
believe that noue exist which will bear the test of a critical 
examination. 

To the decision of this Court, made in the case of Sturges 
v. Crowninshield, and to the reasoning of the learned 
Judge who delivered that opinion, I entirely submit; although 
I did not then, nor can | now bring my mind to concur in 
that part of it which admits the constitutional power of the 
State legislatures to pass bankrupt laws, by which I under- 
stand, those laws which discharge the person and the future 
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acquisitions of the bankrupt from his debts. 1 have always 
thought that the péwer to pass such a law was exclusively 
vested by the constitution in the legislature of the United 
States. But it becomes me to believe that this opinion was, 
and is incorrect, since it stands condemned by the decision 
of a majority of this Court, solemnly pronounced. 

After making this acknowledgment, | refer again to the 
above decision with some degree of confidence, in support 
of the opinion to which I am now inclined to come, that a 
bankrupt law, which operates prospectively, or in so far as 
it does so operate, does not violate the constitution of the 
United States. It is there stated, “that, until the power to 
pass uniform laws on the subject of bankruptcies be exercised 
by Congress, the States are not forbidden to pass a bank- 
rupt law, ‘provided it contain no principle which violates the 
tenth section of the first article of the constitution of the 
United States.” The question in that case was, whether 
the law of New York, passed on the third of April, 1811, 
which liberates, not only the person of the debtor, but dis- 
charges him from all liability for any debt contracted pre- 
vious, as well as subsequent to his discharge, on his surren- 
dering his property for the use of his creditors, was a valid 
law under the constitution in its application to a debt con- 
tracted prior toits passage? The Court decided that it was 
not, upon the single ground that it impaired the obligation 
of that contract. And if it be true, that the States cannot 
pass a similar law to operate upon contracts subsequently 
entered into, it follows inevitably, either that they cannot 
pass such laws at all, contrary to the express declaration of 
the Court, as before quoted, or that such laws do not impair 
the obligation of contracts subsequently entered into ; infine, 
it is a self-evident proposition, that every contract that can 
be formed, must either precede, or follow, any law by which 
it may be affected. 

I have, throughout the preceding part of this opinion, 
considered the municipal law of the country where the con- 
tract is made, as incorporated with the contract, whether i! 
affects its validity, construction, or discharge. But I think 
it quite immaterial to stickle for this position, if it be con- 
ceded to me, what can scarcely be denied, that this munici 
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must govern it throughout. I hold the legal consequences Weve 


to be the same, in which ever view the law, as it affects the 
contract, is considered. 

I come now to a more particular examination and con- 

struction of the section under which this question arises ; 
and I am free to acknowledge, that the collocation of the 
subjects for which it provides, has made an irresistible im- 
pression upon my mind, much stronger, 1 am persuaded, 
than I can find language to communicate to the minds of 
others. . 
It declares, that “no State shall coin money, emit bills of 
credit, make any thing but gold and silver coin a tender in 
payment of debts.”” These prohibitions, associated with 
the powers granted to Congress ‘“ to coin money, and to re- 
gulate the value thereof, and of foreign coin,’ most ob- 
viously constitute members of the same family, being upon 
the same subject, and governed by the same policy. 

This policy was, to provide a fixed and uniform standard 
of value throughout the United States, -by which the com- 
mercial and other dealings between the citizens thereof, or 
between them and foreigners, as well as the monied trans- 
actions of the government, should be regulated. For it 
might well be asked, why vest in Congress the powcr to es- 
tablish a uniform standard of value by the means pointed 
out, if the States might use the same means, and thus defeat 
the uniformity of the standard, and, consequently, the stand- 
ard itself? And why establish a standard at all, for the 
government of the various contracts which might be entered 
into, if those contracts might afterwards be discharged by a 


different standard, or by that which is not money, under the ° 


authority of State tender laws? It is obvious, therefore, 
that these prohibitions, in the 10th section, are entirely ho- 
mogeneous, and are essential to the establishment of a uni- 


form standard of value, in the formation and discharge of 


contracts. It is for this reason, independent of the general 
phraseology which is employed, that the prohibition, in re- 
gard to State tender laws, will admit of no construction 
which would confine it to State laws which have a retro- 
spective operation. 

Vor, XI. 34 
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The next class of prohibitions contained in this section, 


wry consists of bills of attainder, ex post facto laws, and laws im- 


pairing the obligation of contracts. 

Here, too, we observe, as | think, members of the same 
family brought together in the most intimate connexion with 
each other. The States are forbidden to pass any bill of 
attainder or ex post facto law, by which a man shall be pun- 
ished criminally or penally, by loss of life, of his liberty, 
property, or reputation, for an act which, at the time of its 
commission, violated no existing law of the land. Why did 
the authors of the constitution turn their attention to this 
subject, which, at the first blush, would appear to be pecu- 
liarly fit to be left to the discretion of those who have the 
police and good government of the State under their man- 
agement and control? The only answer to be given is, be- 
cause laws of this character are oppressive, unjust, and 
tyrannical ; and, as such, are condemned by the universal 
sentence of civilized man. ‘The injustice and tyranny 
which characterizes ex post facto laws, consists altogether in 
their retrospective operation, which applies with equal force, 
although not exclusively, to bills of attainder. 

But if it was deemed wise and proper to prohibit State 
legislation as to retrospective laws, which concern, almost 
exclusively, the citizens and inhabitants of the particular 
State in which this legislation takes place, how much more 
did it concern the private and political interests of the citi- 
zens of all the States, in their commercial and ordinary in- 
tercourse with each other, that the same prohibition should 
be extended civilly to the contracts which they might enter 
into? 

If it were proper to prohibit a State legislature to pass a 
retrospective law, which should take from the pocket of one 
of its own citizens a single dollar, as a punishment for an 
act which was innocent at the time it was committed ; how 
much more proper was it to prohibit laws of the same cha- 
racter precisely, which might deprive the citizens of other 
States, and foreigners, as well as citizens of the same State, 
of thousands, to which, by their contracts, they were justly 
entitled, and which they might possibly have realized but 
for such State interference ? How natural, then, was it, under 
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the influence of these considerations, to interdict similar 97, 
legislation in regard to contracts, by providing, that no State w>4—w 
should pass laws impairing the obligation of past contracts? roe 
It is true, that the two first of these prohibitions apply to Saunders. 
laws of a criminal, and the last to laws of a civil character ; 
but if | am correct in my view of the spiritand motives of 
these prohibitions, they agree in the principle which sug- 
gested them. They are founded upon the same reason, and 
the application of it is at least as strong to the last, as it is to 
the two first prohibitions. 

But these reasons are altogether inapplicable to laws of a 
prospective character. There is nothing unjust or tyran- 
nical in punishing offences prohibited by law, and commit- 
ted in violation of that law. Nor can it be unjust, or op- 
pressive, to declare by law, that contracts subsequently en- 
tered into, may be discharged in a way different from that 
which the parties have provided, but which they know, or 
may know, are liable, under certain circumstances, to be dis- 
; charged in a manner contrary to the provisions of their 
contract. 

Thinking, as I have always done, that the power to pass 
bankrupt laws was intended by the authors of the constitu- 
tion to be exclusive in Congress, or, at least, that they ex- 
pected the power vested in that body would be exercised, 
so as effectually to prevent its exercise by the States, it is 
the more probable that, in reference to all other interfe- 
rences of the State legislatures upon the subject of con- 
tracts, retrospective laws were alone in the contemplation 
of the Convention. . 

In the construction of this clause of the tenth section of 
the constitution, one of the counsel for the defendant supposed 
himself at liberty so to transpose the provisions contained in 
it, as to place the prohibition to pass laws impairing the obli- 
gation of contracts in juxtaposition with the other prohibi- 
tion to pass laws making any thing but gold and silver coin 
a tender in payment of debts, inasmuch as the two provi- 
sions relate to the subject of contracts. 

That the derangement of the words, and even sentences 

of a law, may sometimes be tolerated, in order to arrive at 
fhe apparent meaning of the legislature. to be gathered from 
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other. parts, or from the entire scope of the law, I shall nei 
deny. But! should deem ita very hazardous rule to adopt 
in the construction of an instrument so maturely'considered 
as this constitution was by the enlightened statesmen who 
framed it, and so severely examined and criticised by its 
opponents in the numerous State conventions which finally 
adopted it. And if, by the construction of this sentence, 
arranged as it is, or as the learned counsel would have it to 
be, it could have been made out that the power to pass pros- 
pective laws, affecting contracts, was denied to the States, it 
is most wonderful that not one voice was raised against the 
provision, in any of those conventions, by the jealous advo- 
cates of State rights, nor even an amendment proposed, to 
explain the clause, and to exclude a construction -which 
trenches so extensively upon the sphere of State legisla- 
tion. 

But, although the transposition which is contended for 
may be tolerated in cases where.the obvious intention of 
the legislature can in no other way be fulfilled, it can never 
be admitted in those where consistent meaning can be given 
to the whole clause as its authors thought proper to arrange 
it, and where the only doubt is, whether the construction 
which the transposition countenances, or that which results 
from the reading which the legislature has thought proper to 
adopt, is most likely to fulfil the supposed intention of the 
legislature. Now, although it is true, that the prohibition 
to pass tender laws of a particular description, and laws im- 
pairing the obligation of contracts, relate, both of them, to 
contracts, yet, the principle which governs each of them, 
clearly to be inferred from the subjects with which they 
stand associated, is altogether different; that of the first 
forming part of a system for fixing a uniform standard of 
value, and, of the last, being founded on a denunciation of 
retrospective laws. It is, therefore, the safest course, in 
my humble opinion, to construe this clause of the section 
according to the arrangement which the Convention has 
thought proper to make of its different provisions. To in- 
sist upon a transposition, with a view to warrant one con- 
struction rather than the other, falls little short, in my opi- 
nion, of a begging of the whole question in controversy. 
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But why, it has been asked, forbid the States to pass laws 1897, 
making any thing but gold and silver coin a tender in pay- Wry 
ment of debts, contracted subsequent, as well as prior, to the Ogden 
law which authorizes it; and yet confine the prohibition to pass Pn 
laws impairing the obligation of contracts to past contracts, or 
in other words, to future bankrupt laws, when the conse- 
quence resulting from each is the same, the latter being con- 
sidered by the counsel as being, in truth, nothing less than 
tender laws in disguise. 

An auswer to this question has, in part, been anticipated 
by some of the preceding observations. The power to pass 
bankrupt laws having been vested in Congress, either as an 
exclusive power, or under the belief that it would certainly 
be exercised, it is highly probable that State legislation, 
upon that subject was not within the contemplation of the 
convention ; or, if it was, it is quite unlikely that the exer- 
cise of the power by the State legislatures, would have been 
prohibited by the use of terms which, I have endeavoured 
to show, are inapplicabie to laws intended to operate pros- 
pectively. For had the prohibition been to pass laws im- 
pairing contracts, instead of the obligation of contracts, I 
admit, that it would have borne the construction which is 
contended for, since it is clear that the agreement of the par- 
ties in the first case, would be impaired as much by a prior 
as it would be by a subsequent bankrupt law. It has, be- 
sides, been attempted to be shown, that the limited restric- 
tion upon State legislation, imposed by the former prohibi- 
tion, might be submitted to by the States, whilst the exten- 
sive operation of the latter would have hazarded, to say the 
a t least of it, the adoption of the constitution by the State con- 
ventions. 

But an answer, still more satisfactory to my mind, is this : 

Tender laws, of the description stated in this section, are 
always unjust ; and, where there is an existing bankrupt law 
at the time the contract is made, they can seldom be useful 
to the honest debtor. They violate the agreement of the 
parties to it, without fhe semblance of an apology for the 
measure, since they operate to discharge the debtor from his 
undertaking, upon terms variant from those by which he 
bound himself, to the injury of the creditor, and unsupport- 
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ed, in many cases, by the plea of necessity. They extend 
relief to the opulent debtor, who does not stand in need of 
it; as well as to the one who is, by misfortunes, often una- 
voidable, reduced to poverty, and disabled from complying 
with his engagements. In relation to subsequent contracts, 
they are unjust when extended to the former class of debt- 
ors, and useless to the second, since they may be relieved by 
conforming to the requisitions of the State bankrupt law, 
where there is one. Being discharged by this law from all 
his antecedent debts, and having his future acquisitions secu- 
red to him, an opportunity is afforded him to become once 
more a useful member of society. 

If this view of the subject be correct, it will be difficult 
to prove, that a prospective bankrupt law resembles, in any 
of its features, a law which should make any thing but gold 
and silver coin a tender in payment of debts. 

I shall now conclude this opinion, by repeating the ac- 
knowledgment which candour compelled me to make in 
its commencement, that the question which I have been ex- 
amining is involved in difficulty and doubt. But if I could 
rest my opinion in favour of the constitutionality of the law 
on which the question arises, on no other ground than this 
doubt so felt and acknowledged, that alone would, in my es- 
timation, be a satisfactory vindication of it. It is but a de- 
cent respect due to the wisdom, the integrity, and the patri- 


otism of the legislative body, by which any law is passed, 


to presame in favour of its validity, until its violation of 
the constitution is proved beyond all reasonable doubt. 
This has always been the language of this Court, when that 
subject has called for its decision; and I know that it ex- 
presses the honest sentiments of each and every member of 
this bench. 1am perfectly satisfied that it is entertained by 
those of them from whom it is the misfortune of the majo- 
rity of the Court to differ on the present occasion, and that 
they feel no reasonable doubt of the correctness of the con- 
clusion to which their best judgment has conducted them. 

My opinion is, that the judgment of the Court below 
ought to be reversed, and judgment given for the plaintiff in 
error. 
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Mr. Justice Jonnson. This suit was instituted in Lou- 
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isiana, in the Circuit Court of the United States, by Saun- er wy 


ders, the defendant here, against Ogden, upon certain bills 


i ae 


of exchange. Ogden, the defendant there, pleads, in bar to Sediiine. 


the action, a discharge obtained, in due form of law, from 
the Courts of the State of New-York, which discharge’ pur- 
ports to release him from all debts and demands existing 
against him on a specified day. This demand is one of 
that description, and the act under which the discharge 
was obtained, was the act of New-York of 1801, a date 
long prior to that of the cause of action on which this suit 
was instituted. -The discharge is set forth in the plea, and 
represents Ogden as “an insolvent debtor, being, on the day 
and year therein after mentioned, in prison, in the city and 
county of New-York, on execution issued against him on 
some civil action,” &c. It does not appear that any suit 
had ever been instituted against him by this party, or on 
this cause of action, prior to the present. The cause be- 
low was decided upon a special verdict, in which the jury find, 

Ist. That the acceptance of the bills on which the action 
was instituted, was made by Ogden, in the city of New- 
York, on the days they severally bear date, the said defend- 
ant then residing in the city of New-York, and continuing 
to reside there until a day not specified. 

2d. That under the laws of the State of New-York, in 
such case provided, and referred to in the discharge, (which 
laws are specially found, &c. meaning the State law of 
1801,) application was made for, and the defendant obtain- 
ed, the discharge hereunto annexed. 


3d. That, by the laws of New-York, actions on bills of 


exchange, and acceptances thereof, are limited to the term 
of six years; and, 

4th. That at the time the said bills were drawn and ac- 
cepted, the drawee and the drawer of the same, were resi- 
dents and citizens of the State of Kentucky. 

On this state of facts the Court below gave judgmeni 
against Ogden, the discharged debtor. 


We are not in possession of the grounds of the decision be- | 
jow ; and it has been argued here, as having been given upon 


the general nullity of the discharge, on the ground of its un- 
constitutionality. But, it is obvious, that it might also have 
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proceeded upon the ground of its nullity as to citizens of 


wor~ other States, who have never, by any act of their own, sub- 
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mitted themselves to the /ex fori of the State that gives the 
discharge—considering the right given by the constitution 
to go into the Courts of the United States upon any con- 
tracts, whatever be their dex loci, as modifying and limiting 
the general power which States are acknowledged to possess 
over contracts formed under control of their peculiar laws, 

This question, however, has not been argued, and must 
not now be considered as disposed of by this decision. 

The abstract question of the general power of the States 
to pass laws for the relief of insolvent debtors, will be alone 
considered. And here, in order to ascertain with precision 
what we are to decide, it is first proper to consider what 
this Court has already decided on this subject. And this 
brings under review the two cases of Sturges v. Crownin- 
shield, and M:Millan v. M‘ Neal, adjudged in the year 1819, 
and contained in the 4th vol. of the Reports. If the mar- 
ginal note to the report, or summary of the effect of the 
case of MMillan v. M‘Neal, presented a correct view of 
the report of that decision, it is obvious, that there would 
remain very little, if any thing, for this Court to decide. 
But by comparing the note of the Reporter with the facts of 
the case, it will be found that there is a generality of ex- 
pression admitted into the former, which the case itself 
does not justify. The principle recognised and affirmed in 
MM Millan v. M-Neal, is one of universal law, and so obvious 
and incontestible that it need be only understood to be as- 
sented to. It is nothing more than this, “ that insolvent 
laws have no extra-territorial operation upon the contracts of 
other States ; that the principle is applicable as well to the dis- 
charges given under the laws of the States, as of foreign 
countries ; and that the anterior or posterior character of the 
law under which the discharge is given, with reference to the 
date of the contract, makes no discrimination in the applica- 
tion of that principle.” 

The report of the case of Sturges v. Crowninshield needs 
also some explanation. The Court was, in that case, greatly 
divided in their views of the doctrine, and the judgment 
partakes as much of a compromise, as of a legal adjudica 
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tion. The minority thought it better to yield something 
than risk the whole. And, although their course of reason- 
ing led them to the general maintenance of the State power 
over the subject, controlled and limited alone by the oath ad- 
ministered to all their public functionaries to maintain the 
constitution of the United States, yet, as denying the power 
to act upon anterior contracts, could do no harm, but, in fact, 
imposed a restriction conceived in the true spirit of the 
constitution, they were satisfied to acquiesce in it, provided 
the decision were so guarded as to secure the power over 
posterior contracts, as well from the positive terms of the ad- 
judication, as from inferences deducible from the reasoning 
of the Court. 

The case of Sturges v. Crowninshield, then, must, in its 
authority, be limited to the terms of the certificate, and that 
certificate affirms two propositions. 

1. Thata State has authority to pass a bankrupt law, pro- 
vided such law does not impair the obligation of contracts 
within the meaning of the constitution, and provided there 
be no act of Congress in force to establish an uniform sys- 
tem of bankruptcy, conflicting with such law. 

2. That a law of this description, acting upon prior con- 
tracts, is a law impairing the obligation of contracts within 
the meaning of the constitution. 

Whatever inferences or whatever doctrines the opinion 
of the Court in that case may seem to support, the conclu- 
ding words of that opinion were intended to control and to 
confine the authority of the adjudication to the limits of the 
certificate. 


I should, therefore, have supposed, that the question of 


exclusive power in Congress to pass a bankrupt law was not 
now open ; but it has been often glanced at in argument, and 
I have no objection to express my individual opinion upon 
it. Not having recorded my views on this point in the case 
of Crowninshield, lavail myself of this occasion to do so. 

So far, then, am I from admitting that the constitution af- 
fords any ground for this doctrine, that I never had a doubt, 
that the leading object of the constitution was to bring in 
aid of the States a power over this subject, which their indi- 
vidual powers never could attain to: so far from limiting, mo- 
Vor. XU. 35 
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difying, and attenuating legislative power in its known and 
ordinary exercise in favour of unfortunate debtors, that its 
sole object was to extend and perfect it, as far as the com- 
bined powers of the States, represented by the general go- 
vernment, could extend it. Without that provision, no pow- 
er would have existed that could extend a discharge beyond 
the limits of the State in which it was given, but with that 
provision it might be made co-extensive with the United 
States. This was conducing to one of the great ends of the 
constitution, one which it never loses sight of in any of its 
provisions, that of making an American citizen as free in one 
State as he was in another. And when we are told that this 
instrument is to be construed with a view to its federative 
objects, | reply that this view alone of the subject is in ac- 
cordance with its federative character. 

Another object in perfect accordance with this, may have 
been that of exercising a salutary control over the power of 
the States, whenever that power should be exercised without 
due regard to the fair exercise of distributive justice. The 
general tendency of the legislation of the States at that time 
to favour the debtor, was a consideration which entered 
deeply into many of the provisions of the constitution. And 
as the power of the States over the law of their respective 
forums remained untouched by any other provision of the 
constitution ; when vesting in Congress the power to pass a 
bankrupt law, it was worthy of the wisdom of the Conven- 
tion to add to it the power to make that system uniform and 
universal. Yet, on this subject, the use of the term uniform, 
instead of general, may well raise a doubt whether it meant 
more than that such a law should not be partial, but have an 
equal and uniform application in every part of the Union. 
This is in perfect accordance with the spirit in which various 
other provisions of the constitution are conceived. 

For these two objects there appears to have been much 
reason for vesting this power in Congress ; but tor extending 
to the grant the eflect of exclusiveness over the power of 
the States, appears to me not only without reason, but to be 
repelled by weighty considerations. 

1. There is nothing which, on the face of the constitution, 
bears the semblance of direct prohibition on the States to 
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exercise this power ; and it would seem strange that, if such 
a prohibition had been in the contemplation of the Con- 
vention, when appropriating an entire section to the enume- 
ration of prohibitions on the States, they had forgotten this, 
if they had intended to enact it. 

The antithetical language adopted in that section, as to 
every other subject to which the power of Congress had 
been previously extended, affords a strong reason to con- 
clude, that some direct and express allusion to the power to 
pass a bankrupt law would have been here inserted also, if 
they had not intended that this power should be concurrent- 
ly, or, at least, subordinately exercised by the States. It 
cannot be correct reasoning, to rely upon this fact as a ground 
to infer that the prohibition must be found in some provision 
not having that antithetical character, since this supposes an 
intention to insert the prohibition, which intention can only 
be assumed. Its omission is a just reason for forming no 
other conclusion than that it was purposely omitted. But, 

2. It is insisted, that, though not express, the prohibi- 
tion is to be inferred from the grant to Congress to establish 
uniform laws on the subject of bankruptcies throughout the 
United States; and that this grant, standing in connexion 
with that to establish an uniform rule of naturalization, 
which is, in its nature, exclusive, must receive a similar 
construction. 

There are many answers to be given to this argument ; 
and the first is, that a mere grant of a State power does not, 
in itself, necessarily imply an abandonment or relinquish- 
ment of the power granted, or we should be involved in 
the absurdity of denying to the States the power of taxa- 
tion, and sundry other powers ceded to the general govern- 
ment. But much less can such a consequence follow from 
vesting in the general government a power which no State 
possessed, and which, all of them combined, could not ex- 
ercise to meet the end proposed in the constitution. For, 
ii every State in the Union were to pass a bankrupt law in 
the same unvarying words, although this would, undoubted- 

ly, be an uniform system of bankruptcy in its literal sense, 
it would be very far from answering the grant to Congress 
There would still need some act of Congress, or some treaty 
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under sanction of an act of Congress, to give discharges in 
one State a full operation in the other. ‘Thus, then, the in- 
ference which we are called upon to make, will be found 
not to rest upon any actual cession of State power, but upon 
the creation of a new power which no State ever pretended 
to possess; a power which, so far from necessarily dimi- 
nishing, or impairing the State power over the subject, might 
find its full exercise in simply recognising as valid, in every 
State, all discharges which shall be honestly obtained under 
the existing laws of any State. 

Again; the inference proposed to be deduced from this 
grant to Congress, will be found much broader than the 
principle in which the deduction is claimed. For, in this, 
as in many other instances in the constitution, the grant im- 
plies only the right to assume and exercise a power over the 
subject. Why, then, should the State powers cease before 
Congress shall have acted upon the subject’? or why should 
that be converted into a present and absolute relinquish- 
ment of power, which is, inits nature, merely potential, and 
dependent on the discretion of Congress whether, and 
when, to enter on the exercise of a power that may super- 
sede it? 

Let any one turn his eye back to the time when this grani 
was made, and say if the situation of the people admitted of 
an abandonment of a power so familiar to the jurisprudence 
of every State; so universally sustained in its reasonable 
exercise, by the opinion and practice of mankind, and so vi- 
tally important to a people overwhelmed in debt, and urged 
toenterprise by the activity of mind that is generated by 
revolutions and free governments. 

I will with confidence affirm, that the constitution had 
never been adopted, had it then been imagined that this 
question would ever have been made, or that the exercise 
of this power in the States should ever have depended 
upon the views of the tribunals to which that constitution 
was about to give existence. The argument proposed to 
be drawn from a comparison of this power with that of 
Congress over naturalization, is not a fair one, for the cases 
are not parallel ; and if they were, it is by no means settled 
that the States would have been precluded from this power. 
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if Congress had not assumed it. But, admitting,argumentt 1997, 
gratia, that they would, still there are considerations bear- Vey 
ing upon the one power, which have no application to the Oaten 
other. Our foreign intercourse being exclusively commit- Saunders. 
ted to the general government, it is peculiarly their pre- 
vince to determine who are entitled to the privileges of 
American citizens, and the protection of the American go- 
vernment. And the citizens of any one State being enti- 
tled by the constitution to enjoy the rights of citizenship in 
every other State, that fact creates an interest in this par- 
ticular in each other's acts, which does not exist with regard 
to their bankrupt laws ; since State acts of naturalization 
would thus be extra-territorial in their operation, and have 
an influence on the most vital interests of other States. 
On these grounds, State laws of naturalization may be 
brought under one of the four heads or classes of powers 
precluded to the States, to wit : that of incompatibility ; and : 
on this ground alone, if any, could the States be debarred 
from exercising this power, had Congress not proceeded to 
assumeit. There is, therefore, nothing in that argument. 
The argument deduced from the commercial character of 
bankrupt laws is still more unfortunate. It is but necessary 
to follow it out, and the inference, if any, deducible from it, 
will be found to be direct and conclusive in favour of the 
State rights over this subject. For if, in consideration of 
the power vested in Congress over foreign commerce, and 
the commerce between the States, it was proper to vest a 
power over bankruptcies that should pervade the States ; it 
would seem, that by leaving the regulation of internal com- 
merce in the power of the States, it became equally proper 
to leave the exercise of this power within their own limits 
unimpaired. 
With regard to the universal understanding of the Ameri- 
can people on this subject, there cannot be two opinions. If 
ever contemporaneous exposition, and the clear understand- 
ing of the contracting parties, or of the legislating power, 
(it is no matter in which light it be considered,) could be re- 
sorted to as the means of expounding an instrument, the con- 
tinuing and unimpaired existence of this power in the States 
ought never to have been controverted. Nor was it con- 
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ww until a state of things arose in which the means of compel- 
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ling a resort to the exercise of this power by the United 
States became a subject of much interest. Previously to 
that period, the States remained in the peaceable exercise 
of this power, under circumstances entitled to great conside- 
ration. In every State in the Union was the adoption of 
the constitution resisted by men of the keergst and most 
comprehensive minds; and if an argument, such as this, so 
calculated to fasten on the minds ofa people, jealous of State 
rights, and deeply involved in debt, could have been ima- 
gined, it never would have escaped them. Yet no where 
does it appear to have been thought of; and, after adopting 
the constitution, in every part of the Union, we find the very 
framers of it every where among the leading men in public 
life, and legislating or adjudicating under the most solemn 
oath to maintain the constitution of the United States, yet 
no where imagining that, in the exercise of this power, they 
violated their oaths, or transcended their rights. Every 
where, too, the principle was practically acquiesced in, that 
taking away the power to pass a law on a particular subject 
was equivalent to a repeal of existing laws on that subject. 
Yet in no instance was it contended that the bankrupt laws 
of the States were repealed, while those on navigation, com- 
merce, the admiralty jurisdiction, and various others, were at 
once abandoned without the formality ofarepeal. With regard 
to their bankrupt er insolvent laws, they went on carrying 
them into effect and abrogating, and re-enacting them, with- 
out a doubt of their full and unimpaired power over the 
subject. Finally, when the bankrupt law of 1800 was enact- 
ed, the only power that seemed interested in denying the 
right to the States, formally pronounced a full and absolute 
recognition of that right. It is impossible for language to 
be more, full and explicit on the subject, than is the sixth sec- 
tion of this act of Congress. - It acknowledges both the va- 
lidity of existing laws, and the right of passing future laws. 
The practical construction given by that act to the consti- 
tution is precisely this, that it amounts only to a right to as- 
sume the power to legislate on the subject, and, therefore, ab- 
rogates or suspends the existing laws. only so far as they may 
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clash with the provisions of the act of Congress. This con- 
struction was universally acquiesced in, for it was that on 
which there had previously prevailed but one opinion from 
the date of the constitution. 

Much alarm has been expressed respecting the inharmo- 
nious operation of so many systems, all operating at the 
same time. But | must say that | cannot discover any real 
ground for these apprehensions. Nothing but a future ope- 
ration is here contended for, and nothing is easier than to 
avoid those rocks and quicksauds which are visible to all. 
Most of the dangers are imaginary, for the interests of each 
community, its respect for the opinion of mankind, and a 
remnant of moral feeling which will not cease to operate in 
the worst of times, will always present important barriers 
against the gross violation of principle. How is the general 
government itself made up, but of the same materials which 
separately make up the governments of the States ? 

It is a very important fact, and calculated to dissipate the 
fears of those who seriously apprehend danger from this 
quarter, that the powers assumed and exercised by the 
States over this subject, did not compose any part of the 
grounds of complaint by Great Britain, when negotiating 
with our government on the subject of violations of the 
treaty of peace. Nor is it immaterial as an historical fact, 
to show the evils against which the constitution really in- 
tended to provide a remedy. Indeed, it is a solecism to sup- 
pose, that the permanent laws of any government, particu- 
larly those which relate to the adininistration of justice be- 
tween individuals, can be radically unequal or even unwise. 
It is scarcely ever so in despotic governments ; much less in 
those in which the good of the whole is the predominating 
principle. The danger to be apprehended, is from tempo- 
rary provisions and desultory legislation; and this seldom 
has a view to future contracts. 

At all events, whatever be the degree of evil to be pro- 
duced by such laws, the limits of its action are necessarily 
confined to the territory of those who inflict it. The ulti- 
mate object in denying to the States this power, would seem 
to be, to give the evil a wider range, if it be one, by extend- 
ing the benefit of discharges over the whole of the Union. 
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But it is impossible to suppose, that the framers of the con- 
stitution could have regarded the exercise of this power as 
an evil in the abstract, else they would hardly have engraft- 
ed it upon that instrument which was to become the great 
safeguard of public justice and public morals. 

And had they been so jealous of the exercise of this 
power in the States, it is not credible that they would have 
left unimpaired those unquestionable powers over the ad- 
ministration of justice which the States do exercise, and 
which, in their immoral exercise, might leave to the creditor 
the mere shadow of justice. The debtor’s person, no one 
doubts, may be exempted from execution. But there is 
high precedent for exempting his lands; and public feeling 
would fully sustain an exemption of his slaves. What is to 
prevent the extension of exemption, until nothing is left but 
the mere mockery of a judgment, without the means of en- 
forcing its satisfaction ? 

But it is not only in their execution laws, that the cre- 
ditor has been left to the justice and honour of the States 
for his security. Every judiciary in the Union owes its ex- 
istence to some legislative act; what is to prevent a repeal 
of that act? and then, what becomes of his remedy, if he 
has not access to the Courts of the Union? Or what is to 
prevent the extension of the right to imparl? of the time 
to plead? of the interval between the sittings of the State 
Courts? Where is the remedy against all this? and why 
were not these powers taken also from the States, if they 
could not be trusted with the subordinate and incidental 
power here denied them? The truth is, the Convention 
saw all this, and saw the impossibility of providing an ade- 
quate remedy for such mischiefs, if it was not to be found 
ultimately in the wisdom and virtue of the State rulers, un- 
der the salutary control of that republican form of govern- 
ment which it guarantees to every State. For the foreigner 
and the citizens of other States, it provides the safeguard of 
a tribunal which cannot be controlled by State laws in the 
application of the remedy ; and for the protection of all, 
was interposed that oath which it requires to be adminis- 
tered to all the public functionaries, as well of the States as 
the United States. It may be called the ruling principle of 
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the constitution, to interfere as little as possible between the 
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citizen and his own State government; and hence, with a wa\-~wey 


few safeguards of avery general nature, the executive, le- 


‘gislative and judicial functions of the States are ‘left as they 


were, as to their own citizens, and as to all internal con- 
cerns. Itis not pretended that this discharge could operate 
upon the rights of the citizen of any other State, unless his 
contract was entered into in the State that gave it, or unless 
he had voluntarily submitted himself to the lex fori of the 
State before the discharge, in both which instances he is 
subjected to its effects by his own vojuntary act. 

For these considerations, | pronounce the exclusive pow- 
er of Congress over the relief of insolvents untenable, and 
the dangers apprehended from the contrary doctrine un- 
real. 

We will next inquire whether the States are precluded 
from the exercise of this power by that clause in the consti- 
tution, which declares that no State shall ‘‘ pass any bill of 
attainder, ex post facto law, or law impairing the obligation 
of contracts.” 

This law of the State of New-York is supposed to have 
violated the obligation of a contract, by releasing Ogden from 
a debt which he had not satisfied ; and the decision turns 
upon the question, first, in what consists the obligation of a 
contract? and, secondly, whether the act of New-York will 
amount to a violation of that obligation, in the sense of the 
constitution. 

The first of these questions has been so often examined 
and considered in this and other Courts of the United States, 
and so little progress has yet been made in fixing the precise 
meaning of the words “obligation of a contract,” that I 
should turn in despair from the inquiry, were I not convin- 
ced that the difficulties the question presents are mostly 
factitious, and the result of refinement and technicality ; or 
of attempts at definition made in terms defective both in 
precision and comprehensiveness. Right or wrong, I come 
to my conclusion on their meaning, as applied to executory 
contracts, the subject now before us, by a simple and short- 
handed exposition. 

Right and obligation are considered by all ethical writers 
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as correlative terms: Whatever I by my contract give ano- 
ther a right to require of me, I by that act lay myself under 
an obligation to yield or bestow. The obligation of every 
contract will then consist of that right or power over my 
will or actions, which I, by my contract, confer on another. 
And that right and power will be found to be measured nei- 
ther by moral law alone, nor universal law alone, nor by the 
laws of society alone, butby a combination of the three,—an 
operation in which the moral law is explained and applied 
by the law of nature, and both modified and adapted to the 
exigencies of society by positive law. The constitution was 
framed for society,and an advanced state of society, in which 
I will undertake to say that ali the contracts of men receive 
a telative, and not a positive interpretation: for the rights 


ofall must be held and enjoyed in subserviency to the good . © 


of the whole. The State construes them, the State applies 
them, the State controls them, and the State decides how far 
the social exercise of the rights they give us over each other 
can be justly asserted. I say the social exercise of these 
rights, because in a state of nature, they are asserted over 
a fellow creature, butin a state of society, over a fellow ci- 
tizen. Yet, it is worthy of observation, how closely the ana- 
logy is preserved between the assertion of these rights in a 
state of nature and a state of society, in their application to 
the class of contracts under consideration. 

Two men, A. and B., having no previous connexion with 
each other, (we may suppose them even of hostile nations,) 
are thrown upon a desert island. The first, having had the 
good fortune to procure food, bestows a part of it upon the 
other, and he contracts to retarn an equivalent in kind. It 
is obvious here, that B. subjects himself to something more 
than the moral obligation of bis contract, and that the law 
of nature, and the sense of mankind, would justify A. in re- 
sorting to any means in his power to compel a compliance 
with this contract. Butif it should appear that B., by sick- 
ness, by accident, or circumstances beyond human control, 
however superinduced, could not possibly comply with his 
contract, the decision would be otherwise, and the exercise 
of compulsory power over B. would be followed with the 
indignation of mankind. He has carried the power con- 
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erred on him over the will or actions of another beyond 


_their legitimate extent, and done injustice in his turn. 


“Summum jus est summa injuria.”” 

The progress of parties, from the initiation to the con- 
summation of their rights, is exactly parallel to this ina 
state of society. With this difference, that in the concoc- 
tion of their contracts, they are controlled by the laws of 
the society of which they are members; and for the con- 
struction and enforcement of their contracts, they rest upon 
the functionaries of its government. They can enter into no 
contract which the laws of that community forbid, and the 
validity and effect of their contracts is what the existing 
laws give tothem. The remedy is no longer retained in 
their own hands, but surrendered to the community, to a 
power competent to do justice, and bound to discharge to- 
wards them the acknowledged duties of government to so- 
ciety, according to received principles of equal justice, 
The public duty, in this respect, is the substitute for that 
right which they possessed in a state of nature, to enforce 
the fulfilment of contracts; and if, even in a state of na- 
ture, limits were prescribed by the reason and nature of 
things, to the exercise of individual power in enacting the 
fulfilment of contracts, much more will they be in a state 
of society. For it is among the duties of society to enforce 
the rights of humanity ; and both the debtor and the so- 
ciety have their interests in the administration of justice, 
and in the general good ; interests which must not be swal- 
lowed up and lost sight of while yielding attention to the 
claim of the creditor. The debtor may plead the visita- 
tions of Providence, and the society has an interest in pre- 
serving every member of the community from desponden- 
cy—in relieving him from a hopeless state of prostration, in 
which he would be useless to himself, his family, and the 
community. When that state of things has arrived in which 
the community has fairly and fully discharged its duties to 
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the creditor, and in which, pursuing the debtor any longer - 


would destroy the one, without benefitting the other, must 
always be a question to be determined by the common 
guardian of the rights of both; and in this originates the 
power exercised hy governments in favour of insdlvents. 
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It grows out of the administration of justice, and is a neces- 
sary appendage to it. 

There was a time when a different idea prevailed, and 
then it was supposed that the rights of the creditor required 
the sale of the debtor, and his family. A similar notion 
now prevails on the coast of Africa, and is often exercised 
there by brute force. It is worthy only of the country 
in which it now exists, and of that state of society in which 
it once originated and prevailed. 

* Lex non cogit ad impossibilia,” is a maxim applied by 
law to the contracts of parties in a hundred ways. And 
where is the objection, in a moral or political view, to ap- 
plying it to the exercise of the power to relieve insolvents ? 
It is in analogy with this maxim, that the power to relieve 
them is exercised; and if it never was imagined, that, in 
other cases, this maxim violated the obligation of contracts, 
I see no reason why the fair, ordinary,and reasonable exer- 
cise of it in this instance, should be subjected to that impu- 
tation. 

If it be objected to these views of the subject, that they 
are as applicable to contracts prior to the law, as to those 
posterior to it, and, therefore, inconsistent with the decision 
in the case of Sturges v. Crowninshield, my reply is, that I 
think this no objection to its correctness. 1 entertained this 
opinion then, and have seen no reason to doubt it since. 
But if applicable to the case of prior debts, multo fortiori, 
will it be so to those contracted subsequent to such a law; 
the posterior date of the contract removes all doubt of its 
being in the fair and unexceptionable administration of jus- 
tice that the discharge is awarded. 

I must not be understood here, as reasoning upon the as- 
sumption that the remedy is grafted into the contract. I 
hold the doctrine untenable, and infinitely more restrictive 
on State power than the doctrine contended for by the op- 
posite party. Since, if the remedy enters into the contract, 
then the States lose all power to alter their laws for the ad- 
ministration of justice. Yet, I freely admit, that the reme- 
dy enters into the views of the parties when contracting ; 
that the constitution pledges the States to every creditor for 
the full, and fair, and candid exercise of State power to the 
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ends of justice, according to its ordinary administration, un- 
influenced by views to lighten, or lessen, or defer the obli- 
gation to which each contract fairly and legally subjects the 
individual who enters into it. Whenever an individual en- 
ters into a contract, | think his assent is to be inferred, to 
abide by those rules in the administration of justice which 
belong to the jurisprudence of the country of the contract. 
And when compelled to pursue his debtor in other States, 
he is equally bound to acquiesce in the law of the forum to 
which he subjects himself. The law of the contract re- 
mains the same every where, and it will be the same in 
every tribunal; but the remedy necessarily varies, and with 
it the effect of the constitutional pledge, which can only 
have relation to the laws of distributive justice known to 
the policy of each State severally. It is very true, that in- 
conveniences may occasionally grow out of irregularities in 
the administration of justice by the States. But the citizen 
of the same State is referred to his influence over his own 
institutions for his security, and the citizens of the other 
States have the institutions and powers of the general go- 
vernment toresort to. And this is all the security the con- 
stitution ever intended to hold out against the undue exer- 
cise of the power of the States over their own contracts, 
and their own jurisprudence. 

But, since a knowledge of the laws, policy, and jurispru- 
dence of a State, is necessarily imputed to every one en- 
tering into contracts within its jurisdiction, of what surprise 
can he complain, or what violation of public faith, who still 
enters into contracts under that knowledge? It is no reply 
to urge, that, at the same time knowing of the constitution, 
he had a right to suppose the discharge void and inopera- 
tive, since this would be but speculating on a legal opinion, 
in which, if he proves mistaken, he has still nothing to com- 
plain of but his own temerity, and concerning which, all 
that come after this decision, at least, cannot complain of 
being misled by their ignorance or misapprehensions. Their 
knowledge of the existing laws of the State will hencefor- 
ward be unqualified, and was so, in the view of the law, be- 
fore this decision was made. 


It is now about twelve or fourteen years since I was called 
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upof, on my circuit, in the case of Gell, Canonge & Co. y. 
L. Jacobs, to review all this doctrine. The cause was ably 
argued by gentlemen whose talents are well known in this 
capitol, and the opinions which I then formed, | have seen 
no reason since to distrust. 

It appears to me, that a great part of the difficulties of 
the cause, arise from not giving sufficient weight to the ge- 
neral intent of this clause in the constitution, and subject- 
ing it to a severe literal construction, which would be better 
adapted to special pleadings. 

By classing bills of attainder, ex post facto laws, and laws 
impairing the obligation of contracts together, the general 
intent becomes very apparent; it is a general provision 
against arbitrary and tyrannical legislation over existing 
rights, whether of person or property. It is true, that some 
confusion has arisen from an opinion, which seems early, 
and without due examination, to have found its way into 
this Court; that the phrase “ex post facto,” was confined 
to laws affecting criminal acts alone. The fact, upon ex- 
amination, will be found otherwise ; for neither in its signifi- 
cation or uses is it thus restricted. It applies to civil 
as well as to criminal acts, (1 Shep. Touch. 68. 70. 73.) and 
with this enlarged signification attached to that phrase, the 
purport of the clause would be, “ that the States shall pass 
no law, attaching to the acts of individuals other effects or 
consequences than those attached to them by the laws existing 
at their date ; and all contracts thus construed, shall be en- 
forced according to their just and reasonable purport.” 

But to assign to contracts, universally, a literal purport, 
and to exact for them a rigid literal fulfilment, could not 
have been the intent of the constitution. It is repelled by 
a hundred examples. Societies exercise a positive control 
as well over the inception, construction, and fulfilment of 
contracts, as over the form and measure of the remedy to 
enforce them. 

As instances of the first, take the contract imputed to the 
drawer of a bill, or endorser of a cote, with its modifica- 
tions ; the deviations of the law from the literal contract of 
the parties to a penal bond, a mortgage, a policy of imsu- 

rance, bottomry bond, and various others that might be 














OF THE UNITED STATES. 


enumerated. And for instances of discretion exercised in 
applying the remedy, take the time for which executors are 
exempted from suit ; the exemption of members of legisla- 
tures ; of judges; of persons attending Courts, or going to 
elections; the preferences given in the marshalling of as- 
sets; sales on credit for a present debt ; shutting of Courts 
altogether against gaming debts and usurious contracts, and 
above all, acts of limitation. 1 hold it impossible to main- 
tain the constitutionality of an act of limitation, if the mo- 
dification of the remedy against debtors, implied in the dis- 
charge of insolvents, is unconstitutional. I have seen no 
distinction between the cases that can bear examination, 

It is in vain to say that acts of limitation appertain to the 
remedy only: both descriptions of laws appertain to the re- 
medy, and exactly in the same way ; they put a period to 
the remedy, and upon the same terms, by what has been 


called,'a tender of paper money in the form of a plea, and to . 


the advantage of the insolvent laws, since if the debtor can 
pay, he has been made to pay. But the door of justice is 
shut in the face of the creditor in the other instance, with- 
out an inquiry on the subject of the debtor’s capacity to 
pay. And it is equally vain to say, that the act of limita- 
tion raises a presumption of payment, since it cannot be ta- 
ken advantage of on the general issue, without provision 
by statute ; and the only legal form of a plea implies an ac- 
knowledgment that the debt has not been paid, 

Yet so universal is the assent of mankind in favour of li- 
mitation acis, that it is the.opinion of profound politicians, 
that no nation could subsist without one. 

The right, ther, of the creditor, to the aid of the public 
arm for the recovery of contracts, is not absolute and unli- 
mited, but may be modified by the necessities or policy of 
societies. And this, together with the contract itself, must 
be taken by the individual, subject to such restrictions and 
conditions as are imposed by the laws of the country. The 
right to pass bankrupt laws is asserted by every civilized 
nation intheworld. And in no writer, I will venture to say, 
has it ever been suggested, that the power of annulling such 
contracts, universally exercised under their bankrupt or in- 
solvent systems, involves a violation of the obligation of con- 
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tracts. In international law, the subject is perfectly under- 
stood, and the right generally acquiesced in; and yet the 
denial of justice is, by the same code, an acknowledged 
cause of war. 

But, it is contended, that if the obligation of a contract 
has relation at all to the laws which give or modify the 
remedy, then the obligation of a contract is ambulatory, and 
uncertain, and will mean a different thing in every State in 
which it may be necessary to enforce the contract. 

There is no question that this effect follows; and yet, 
after this concession, it will still remain to be shown how 
any violation of the obligation of the contract can arise from 
that cause. It is a casualty well known to the creditor when 
he enters into the contract; and if obliged to prosecute his 
rights in another State, what mere can he claim of that 
State, than that its Courts shall be open to him on the same 
terms on which they are open to other individuals? It is 
only by voluntarily subjecting himself to the /ex fori of a 
State, that he can be brought within the provisions of its 
statutes in favour of debtors, since, in no other instance, 
does any State pretend to a right to discharge the contracts 
entered into in another State. He who enters into a pecu- 
niary contract, knowing that he may have to pursue his 
debtor, if he flees from justice, casts himself, in fact, upon 
the justice of nations. 

It has also been urged, with an earnestness that could 
only proceed from deep conviction, that insolvent laws 
were tender laws of the worst description, and that it is 
impossible to maintain the constitutionality of insolvent laws 
that have a future operation, without asserting the right of 
the States to pass tender laws, provided such laws are con- 
fined to a future operation. 

Yet toall this there appears to be a simple and conclusive 
answer. ‘The prohibition in the constitution to make any 
thing but gold or silver coin a tender in payment of debts is 
express and universal. The framers of the constitution re- 
garded it as an evil to be repelled without modification ; 
they have, therefore, left nothing to be inferred or deduced 
from construction on this subject. But the contrary is the 
fact with regard to insolvent laws; it contains no express 
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prohibition to pass such laws,and we are called upon here 
to deduce such a prohibition from a clause, which is any 
thing but explicit, and which already has been judicially de- 
clared to embrace a great variety of other subjects. The 
inquiry, then, is open and indispensable in relation to insol- 
vent laws, prospective or retrospective, whether they do, in 
the sense of the constitution, violate the obligation of con- 
tracts? There would be much in the argument, if there was 
no express prohibition against passing tender laws ; but with 
such express prohibition, the cases have no analogy. And, 
independent of the different provisions in the constitution, 
there is a distinction existing between tender laws and insol- 
vent laws in their object and policy, which sufficiently points 
out the principle upon which the constitution acts upon 
them as several and distinct; a tender law supposes a capa- 
city in the debtor to pay and satisfy the debt in some way, 
but the discharge of an insolvent is founded in his incapaci- 
ty ever to pay, which incapacity is judicially determined ac- 
cording to the laws of the State that passes it. The one 
imports a positive violation of the contract, since all con- 
tracts to pay, not expressed otherwise, have relation to pay- 
ment in the current coin of the country; the other imports 
an impossibility that the creditor ever can fulfil the contract. 

If it be urged, that to assume this impossibility is itself an 
arbitrary act, that parties have in view something more than 
present possessions, that they look to future acquisitions, 
that industry, talents and integrity are as confidently trusted 
as property itself; and, to release them from this liability, 
impairs the obligation of contracts; plausible as the argu- 
ment may seem, I think the answer is obvious and incontro- 
vertible. 

Why may not the community set bounds to the will of the 
contracting parties in this as in every other instance? That 
will is controlled in the instances of gaming debts, usurious 
contracts, marriage, brokage bonds, and various others ; and 
why may not the community also declare that, ** look to what 
you will, no contract formed within the territory which we 
govern shall be valid as against future acquisitions ;” “ we 
have an interest in the happiness, and services, and families 
of this community, which shall not be superseded by indi. 

Vor. XII. 37 
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vidual views??? Who can doubt the power of the State to 
prohibit her citizens from running in debt altogether? A 
measure a thousand times wiser than that-impulse to specu- 
lation and ruin, which has hitherto been communicated to 
individuals by our public policy. And if to be prohibited 
altogether, where is the limit which may not be set both to 
the acts and the views of the contracting parties ? 

When considering the first question in this cause, I took 
occasion to remark on the evidence of contemporaneous ex- 
position deducible from well known facts. Every candid 
mind will admit that this is a very different thing from 
contending that the frequent repetition of wrong will cre- 
ate a right. It proceeds upon the presumption, that the 
cotemporaries of the constitution have claims to our defe- 
rence on the question of right, because they had the best 
opportunities of informing themselves of the understanding 
of the framers of the constitution, and of the sense put upon 
it by the people when it was adopted by them ; and in -this 
point of view it is obvious that the consideration bears as 


strongly upon the second point in the cause as on the first. 


for, had there been any possible ground to think otherwise, 
who could suppose that such men, and so many of them, 
acting under the most solemn oath, and generally acting ra- 
ther under a feeling of jealousy of the power of the general 
government than otherwise, would universally have acted 
upon the conviction, that the power to relieve insolvents by 
a discharge from the debt had not been taken from the 
States by the article prohibiting the violation of contracts? 
The whole history of the times, up to a time subsequent to 
the repeal of the bankrupt law, indicates a settled know- 
ledge of the contrary. 

If it be objected to the views which I have taken of this 
subject, that they imply a departure from the direct and literal 
meaning of terms, in order to substitute an artificial or com- 
plicated exposition ; my reply is, that the error is on the other 
side ; qui haret in literd, heret in cortice. All the notions of 
society, particularly in their jurisprudence, are more or less 
artificial ; our constitution no where speaks the language of 
men in a state of nature; let any one attempt a literal expo- 
sition of the phrase which immediately precedes the one un- 
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der consideration, I mean “ ex post factoy? and he will soon 
acknowledge a failure. Or let him reflect on the mysteries 
that hang around the little slip of paper which lawyers know 
by the title of a bail-piece. The truth is, that even compa- 
red with the principles of natural law, scarcely any contract 
imposes an obligation conformable to the literal meaning of 
terms. He who enters into a contract to follow the plough 
for the year, is not held to its literal performance, since ma- 
ny casualties may intervene which would release him from 
the obligation without actual performance. There is a very 
striking illustration of this principle to be found in many in- 
stances in the books ; I mean those cases in which parties are 
released from their contracts by a declaration of war, or 
where laws are passed rendering that unlawful, even inci- 
dentally, which was lawful at the time of the contract. Now, 
in both these instances, it is the government that puts an end 
to the contract, and yet no one ever imagined that it thereby 
violates the obligation of a contract. 

It is, therefore, far from being true, as a general proposi- 
tion, “‘that a government necessarily violates the obliga- 
tion of a contract, which it puts an end to without perform- 
ance.”’ Itis the motive, the policy, the object, that must cha- 
racterize the legislative act, to affect it with the imputation 
of violating the obligation of contracts. 

In the effort to get rid of the universal vote of mankind in 
favour of limitation acts, and laws against gaming, usury, 
marriage, brokage, buying and selling of offices, and many 
of the same description, we have heard it argued, that, as to 
limitation acts, the creditor has nothing to complain of, be- 
cause time is allowed him, of which, if he does not avail 
himself, it is his own neglect; and as to all others, there is 
no contract violated, because there was none ever incurred. 
But it is obvious that this mode of answermg the argument 
involves a surrender to us of our whole ground. It admits 
the right of the government to limit and define the power of 
contracting, and the extent of the creditor’s remedy against 
his debtor; to regard other rights besides his, and to modify 
his rights so as not to let them override entirely the general 
interests of society, the interests of the community itself in 
the talents and services of the debtor. the regard due to his 
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happiness, and to the claims of his family upon him and upon 
the government. 

No one questions the duty of the government to protect 
and enforce the just rights of every individual over all within 
its control. What we @ontend for is no more than this, 
that it is equally the duty and right of governments to impose 
limits to the avarice and tyranny of individuals, so as not to 
suffer oppression to be exercised under the semblance of 
right and justice. It is true, that in the exercise of this pow- 
er, governments themselves may sometimes be the authors. of 
oppression and injustice; but, wherever the constitution 
could impose limits to such power, it has done so; and if it 
has not been able to impose effectual and universal restraints, 
it arises only from the extreme difficulty of regulating the 
movements of sovereign power ; and the absolute necessity, 
after every effort that can be made to govern effectually, that 
will, still exist to leave some space for the exercise of discre- 
tion, and the influence of justice and wisdom. 


Mr. Justice Tuomrson. This action is founded on se- 
veral bills of exchange, bearing date in September, 1806, 
drawn by J. Jordan, upon Ogden, the plaintiff in error, in 
favour of Saunders, the defendant in error. The drawer 
and payee, at the date of the bills, were citizens of, and re- 
sident in, Kentucky. Ogden was a citizen of, and resident 
in, New-York, where the bills were presented, and accept- 
ed by him, but were not paid when they came to maturity, 
and are still unpaid. Ogden sets up, in bar of this action, 
his discharge under the insolvent law of the State of New- 
York, passed in April, 1801, as one of the revised laws of 
that State. His discharge was duly obtained on the 19th of 
April, 1808, he having assigned all his property for the be- 
nefit of his creditors, and having, in all respects, complied 
with the laws of New-York for giving relief in cases of in- 


solvency These proceedings, according to those laws, dis- 
charged the insolvent from all debts due at the time of the 
assignment, or contracted for before that time, though paya- 
ble afterwards, except in some specified cases, which do 
not afiect the present question. From this brief statement 
it appears, that Ogden. being sued upon his acceptances of 
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the bills ia question, the contract was made, and to be exe- 
cuted within the State of New-York, and was made subse- 
quent to the passage of the law under which he was dis- 
charged. Under these circumstances, the general question 
presented for decision is, whether this discharge can be set 
up in bar of the present suit. It is not pretended, but that 
if the law under which the discharge was obtained, is valid, 
and the discharge is to have its effect according to the pro- 
visions of that law, it is an effectual bar to any recovery 
against Ogden. But, it is-alleged, that this law is void un- 
der the prohibition in the constitution of the United States, 
(art. 1. s@c. 10.) which declares, that “ no State shall pass 
any law impairing the obligation of contracts.” So that the 
inquiry here is, whether the law of New-York, under which 
the discharge was obtained, is repugnant to this clause in 
the constitution ; and, upon the most mature consideration, 
I have arrived at the conclusion, that the law is not void, 
and that the dischatge set up by the plaintiff in error is an 
effectual protection against any liability upon the bills in 
question. In considering this question, I have assumed, 
that the point now presented is altogether undecided, and 
entirely open for discussion. Although several cases have 
been before this Court which may have 2 bearing upon the 
question, yet, upon the argument, the particular point now 
raised has been treated by the counsel as still open for de- 
cision, and so considered by the Court by permitting its dis- 
cussion. Although the law under which Ogden was dis- 
‘charged appears, by the record, to have been passed in the 
year 1801, yet, it is proper to notice, that this was a mere 
revision and re-enactment of a law which was in force as 
early, at least, as from the year 1788, and which has con- 
tinued in force from that time to the present, (except from 
the 3d of April, 1811, until the 14th of February, 1812,) in all 
its materia! provisions, which have any bearing upon the pre- 


sent question. ‘To declare a law null and void after such a. 


lapse of time, and thereby prostrate a system which has 
been in operation for nearly forty years, ought to be called 
for by some urgent necessity, and founded upon reasons and 
principles scarcely admitting of doubt. In our complex 
system of government. we must expect that questions in- 
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volving the jurisdictional limits between the general and 
State governments, will frequently arise; and they are al- 
ways questions of great delicacy, and eam never be met 
without feeling deeply and sensibly impressed with the sen- 
timent, that this is the point upon which the harmony of 
our system is most exposed to interruption. Whenever 
such a question is presented for decision, | cannot better ex- 
press my views of the leading principles which ought to go- 
vern this Court, than in the language of the Court itself in 
the case of Fletcher v. Peck, (6 Cranch, 128.) “ The ques- 
tion (says the Court) whether a law be void for its repug- 
nancy to the constitution, is, at.all times, a question of much 
delicacy, which ought seldom or ever be decided in the affir- 
mative in a doubtful case. The Court, when impelled by 
duty to render such a judgment, would be unworthy of its 
station, could it be unmindful of the solemn obligation which 
that station imposes. But, it is not on slight implication, 
and vague conjecture, that the legislature is to be pronounced 
to have transcended its powers, and its acts to be consider- 
ed void. The opposition between the constitution and the 
law should be such, that the judge feels a clear and strong 
conviction of their incompatibility with each other.” If 
such be the rule by which the examination of this. case is to 
be governed and tried, (and that it is no one can doubt,) I 
am certainly not prepared to say, that it is not, at least, a 
doubtful case, or that I feel a clear conviction that the law 
in question is incompatible with the constitution of the 
United States. 

In the discussion at the bar, this has rightly been consi- 
dered a question relating to the division of power between 
the general and State governments. And in the considera- 
tion of all such questions, it cannot be too often repeated, 
(although universally admitted,) or too deeply impressed on 
the mind, that all the powers of the general government 
are derived solely from the constitution ; and that whatever 
power is not conferred by that charter, is reserved to the 
States respectively, or to the people. The State of New- 
York, when the law in question was passed, (for I consider 
this a mere continuation of the Insolvent Act of 1788,) was 
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in the due and rightful exercise of its powers as an independ- 
ent government; and unless this power has been surren- 
dered by the constitution of the United States, it still re- 
mains in the State. And in this view, whether the law in 
question be called a bankrupt or an insolvent daw, is wholly 
immaterial; it was such a law as a sovereign State had a 
right to pass; and the simple inquiry is, whether that right 
has been surrendered. No difficulty arises here out of any 
inquiry about express or implied powers granted by the con- 
stitution. If the States have no authority to pass laws like 
this, it must be in consequence of the express provision, 
“that nopState shall pass any law impairing the obligation 
of contracts.” 7 
It is admitted, and has so been decided by this Court, that 
a State law, discharging insolvent debtors from their con- 
tracts, entered into antecedent to the passing of the law, falls 
within this clause in the constitution, and is void. In the 
case now before the Court, the contract was made subsequent 
to the passage of the law ; and this, it is believed, forms a 
solid ground of distinction, whether tested by the letter, or 
the spirit and policy of the prohibition. It was not denied 
on the argument, and, | presume, cannot be, but that a law 
may be void in part and good in part; or, in other words, 
that it may be void, so far as it has a retrospective applica- 
tion to past contracts, and valid, as applied prospectively to 
future contracts. The distinction was taken by the Court 
in the third Circuit, in the case of Golden v. Prince, (5 Hall's 
L. J. 502.), and which, I believe, was the first case that 
brought into discussiom the validity of a State law analogous 
to the one now under consideration. It was there held, that 
the law was unconstitutional in relation to that particular 
case, because it impaired the obligation of the contract, 
by discharging the debtor from the payment of his debts, 
due or contracted for before the passage of the law. But 
it was admitted, that a law, prospective in its operation, un- 
der which a contract afterwards made might be avoid- 
ed in a way different from that provided by the parties, would 
be clearly constitutional. And how is this distinction to be 
sustained, except on the ground that contracts are deemed 
to be made in reference to the existing law, and to be go- 
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verned, regulated, and controlled by its provisions’? As the 
question before.the Court was the validity of an insolvent 
law, which discharged the debtor from all gontracts, the dis- 
tinction must have been made in reference to the operation 
of the discharge upon contracts made before, and such ag 
were made after the passage of the law, and is, therefore, a 
case bearing directly upon the question now before the 
Court. That the power given by the constitytion to Con- 
gress, to establish uniform laws on the subject of bankrupt- 
cies throughout the United States, does not withdraw the 
subject entirely from the States, is settled by the case of 
Sturges v. Crowninshield, (4 Wheat. Rep. 191.) tis there 
expressly held, that “ until the power to pass uniform laws 
on the subject of bankruptcies is exercised by Congress, the 
States are not forbidden to pass a bankrupt law, provided it 
contain no principle which violates the 10th section of the 
first article of the constitution of the United States.”? And 
this case also decides, that the right of the States to pass 
bankrupt laws is not extinguished, but is only suspended by 
the enactment of a general bankrupt law by Congress, and 
that a repeal of that law removes disability to the exercise 
of the power by the States ; so that the question now before 
the Court, is narrowed down to the single inquiry, whether 
a State bankrupt law. operating prospectively upon contracts 
made after its enactment, impairs the obligation of such 
contract, within the sense and meaning of the constitution 
of thé United States. 
This clause in the constitution has given rise to much 
discussion, and great diversity of epinion has been enter- 
tained as to its true interpretation. Its application to some 
cases may be plain and palpable, to others more doubtful. 
But, so far as relates to the particular question now under 
consideration, the weight of judicial opinions in the State 
Courts is altogether in favour of the constitutionality of the 
law, so far as my examination has extended. And, indeed, 
I am not aware of a single contrary opinion. (13 Mass. 
Rep. 1. 16 Johns. Rep. 233. 7 Johns, Ch. Rep. 299. 
5 Bunn. Rep. 264, 5 Hall's L. J. 520. 6th ed. 475. Niles’ 
Reg. 15th of September, 1821. Townsend v. Townsend.) 
In proceeding to a more particular examination of the 
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true import of the clause “no Stateshall pass any lawim- 4 g97, 
pairing the obligation of contracts,” the inquiries which wey~w 
seem naturally toarise are, whatis a contract, what its obli- a 
gation, and what may be said to impairit. As to what con- Seutiees: 
stitutes a contract, no diversity of opinion ‘exists; all the 
elementary writers on the subject, sanctioned by jadicial 
decisions, consider it briefly and simply an agreement in 

which a competent party yndertakes to do, or not to do, a 
particular thing; but all know, that the agreement does not 

always, nay, seldom, if ever, upon its face, specify the full 

extent of the terms and conditions of the contract; many 

things are necessarily implied, and to be governed by some 

rule not contained in the agreement; and this rule can be 

no other than the existing law when the contract is made, or : 
to be executed. Take, for example, the familiar case of 
an agreement to pay a certain sum of money, with interest. 
The amount, or rate of such interest, is to be ascertained 
by some standard out of the agreement, and the law pre- 
sumes the parties meant the common rate of interest esta- 
blished in the country where the contract was to be per- 
formed. This standard is not looked to for the purpose of 
removing any doubt or ambiguity arising on the contract it- 
self, but to ascertain the extent of its obligation; or, to put 

a case more analogous, suppose a statute should declare ge- 
nerally, that all contracts for the payment of money should 
bear interest after the day of payment fixed in the contract, 
and a note, where such law was in force, should be made * 
payable in a given number of days after date. Such note 
would surely draw interest from the day it became payable, 
although the note upon its face made no provision for inte- 
rest ; and the obligation of the contract to pay the interest 
would be as complete and binding as to pay the principal ; 
but such would not be its operation without looking out of 
the instrument itself, to the law which created the obliga- 
tion to pay interest. The same rule applies to contracts of 
every description ; and parties must be understood as making 
iheir contracts with reference to existing laws, and impliedly 
assenting that such contracts are to be construed, governed, 


and controlled, by such laws. Contracts absolute, and un- 
Vou. XI. 38 
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conditional, upon their face, are often considered subject to 
an implied condition which the law establishes as applica- 
ble to such cases. Suppose a State law, should declare, 
that in ail conveyances thereafter to be made, of real es- 
tate, the land should be held as security for the payment of 
the consideration money, and liable to be sold, in case de- 
fault should be made in payment: would such a law be 
unconstitutional? And yet it would vary the contract from 
that which was made by the parties, if judged of by the face 
of the deed alone, and would be making a contract condi- 
tional, which the parties had made absolute, and would cer- 
tainly be impairing such contract, unless it was deemed to 
have been made subject to the provisions of such law, and 
with reference thereto, and that the law was impliedly 
adopted as forming the obligation and terms of the contract. 
The whole doctrine of the lex /Jocz is founded on this prin- 
ciple. 

The language of the Court, in the third Circuit, in the case 
of Campanque v. Burnell, (1 Washington C. C. Rep. 341.) is 
very strong on this point. Those laws, say the Court, which 
in any manner affect the contract, whether in its construc- 
tion, the mode of discharging it, or which control the obliga- 
tion which the contract imposes, are essentially incorporated 
with the contract itself. The contract is a law which the 
parties impose upon themselves, subject, however, to the 
paramount law—the law of the country where the contract 
is made. And when to be enforced by foreign tribunals 
such tribunals aim only to give effect to the contracts, ac- 
cording to the laws which gave them validity. So, also, in 
this Court, in the case of Renner v. the Bank of Columbia, (9 
Wheat. Rep. 586.) the language of the Court is to the same 
effect, and shows that we may look out of the contract, to any 
known law or custom, with reference to which the parties 
may be presumed to have contracted, in order to ascertain 
their intention, and the legal, and binding force, and obliga- 
tion of their contract. The Pank of Columbia v. Oakley, (4 
Wheat. Rep. 235.) is another case recognising the same prin- 
ciple. And in the case of Dartmouth College v. Woodward, 
(4 Wheat. Rep. 695.) it is well observed by one of the judges 
of this Court, “ that all contracts recognised as valid in anv 
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" vountry, obtain their obligation and construction jute loci go7, 
contractus.”” And this doctrine is universally recognised, Fn 
both in the English and American Courts. Cogen 
If contracts are not made with reference to existing laws, Saunders. 
and to be governed and regulated by such laws, the agree- 
ment of parties, under the extended construction now 
claimed for this clause in the constitution, may control State 
laws on the subject of contracts altogether. A parol agree- 
ment for the sale of land is a contract, and if the agreement 
alone makes the contract, and it derives its obligation solely 
from such agreement, without reference to the existing law, 
it would seem to follow, that any law which had declared 
such contract void, or had denied a remedy for breach 
thereof, would impair its obligation. A construction invol- 
ving such consequences is certainly inadmissible. Any con- 
tract not sanctioned by existing laws creates no civil obli- 
gation ; and any contract discharged in the mode and man- 
ner provided by the existing law where it was made, cannot, 
upon any just principles of reasoning, be said to impair such 
contract. 
It will, I believe, be found on examination, that the course 
of legislation in some of the States between debtor and credi- 
tor, which formed the grounds of so much complaint, and 
which probably gave rise to this prohibition in the constitu- 
tion, consisted principally, if not entirely, of laws having a 
retrospective operation upon antecedent debts. 
If a contract does not derive its obligation from the posi- 
tive law of the country where it is made, where is to be 
found the rule, that such obligation does not attach until the 
contracting party has attained a certain age? In whatcode 
of natural law, or in what system of universal law, out of 
which it is said, at the bar, spring the eternal and unaltera- 
ble principles of right and of justice, will be found a rule, 
that such obligation does not attach so as to bind a party 
under the age of twenty-one years? No one will pretend, * 
that a law exonerating a party from contracts entered into 
before arriving at such age, would be invalid. And yet, it 
would impair the obligation of the contract, if such obliga- 
tion is derived from any other source than the existing law 
of the place where made. Would it not be within the legi- 
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timate powers of a State legislature to declare prospectively 
that no one should be made responsible, upon contracts en- 
tered into before arriving at the age of twenty-five years. 
This, | presume, cannot be doubted. But, to apply sucha 
law to past’ contracts, entered into when iwenty-one years 
was the limit, would clearly be a violation of the obligation 
of the contract. No such distinction, however, could exist, 
unless the obligation of the contract grows out of the exist- 
ing law, and with reference to which the contract must be 
deemed to have been made. 

The true import of the term obligation, as used in the con- 
stitution, may admit of some doubt. That it refers to the 
civil, or legal, and not moral obligation, is admitted by all. 
But whether the remedy upon the contract is entirely exclu- 
ded from the operation of this provision, is a point on which 
some diversity of opinion has been entertained. 

That it is not intended to interfere with or limit State 
legislation, in relation to the remedy, in the ordinary 
prosecution of suits, no one can doubt. And, indeed, 
such a principle is indispensable to facilitate commer- 
cial intercourse between the citizens or subjects of dif- 
ferent governments, and is sanctioned by all civilized na- 
tions ; and if, according to the language of these cases, this 
principle extends to the obligation, as well as the construc- 
tion of contracts, it would seem to follow, as a necessary 
conclusion, that it must embrace all the consequences grow- 
ing out of the laws of the country where the contract is 
made ; for it is the law which creates the obligation, and 
whenever, therefore, the lex loci provides for the dissolu- 
tion of the contract in any prescribed mode, the parties ere 
presumed to have acted subject to such contingency. And 
hence, in the English Courts, wherever the operation of a 
foreign discharge under a bankrupt law has been brought 
under consideration, they have given to it the same effect 


+ that it would have had in the coyntry where the contract 


was made. And the same rule has been recognised and adopt- 
ed in the Courts of this country almost universally, where 
the question has arisen. But whether a law might not so 
change the nature and extent of existing remedies, and there- 
by so materially impair the right, as to fall within the scope 
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of this prohibition, if it extended to remedies upon antece- 
dent contracts, is by no means clear. If the law, whatever woe 


it may be, relating to the remedy, has a prospective opera- 
tion only, no objection can arise to it under this clause in 
the constitution. It is a question that must rest in the 
sound discretion of the State legislature. But men, when 
entering into contracts, can hardly be presumed entirely re- 
gardiess of the remedy which the law provides in case of a 
breach of the contract ; and the means of obtaining satis- 
faction for such breach enters essentially into consideration 
in making the contract. If, at the time of making the con- 
tract, it be known, that the person only of the debtor, and 
not his property, or his personal property only, and not his 
lands, or a certain part of either, is to be resorted to for sa- 
tisfaction, no ground of complaint can exist, the contract 
having been made with full knowledge of al! these things ; 
but if, at the time the contract is made, not only the person, 
but all the property, both real and personal, of the debtor, 
might be resorted to for satisfaction, and a law should be 
passed, placing beyond the reach of the creditor the whole, 
or the principal part, of the debtor’s property, it would be 
difficult to sustain the constitutionality of such a law. The 
statute of limitations is conceded to relate to the remedy. 
Suppose, when a contract was made, the limitation was six 
years, and it should be reduced to six months, or any shorter 
period, and applied to antecedent contracts, would it not be 
repugnant to the constitution? But ifthe legislature of a State 
should choose to adopt, prospectively, six months as the limi- 
tation, who could question the authority soto do? And sup- 
pose, further, that the uncoustitutionality of the law in ques- 
tion is admitted, could the State of New-York pass a law limit- 
ing the right of recovery against any insolvent who had been 
duly discharged according to the provisions of the insolvent 
act, to ten days from the passage of such law? And yet 
this would be a statute of limitation, and affect the remedy 


only. The law now in question is nothing more than taking ° 


away all remedy; and whether it be the whole, or some 
material part thereof, would seem to differ in degree only, 
and not in principle ; and if to have a retrospective opera- 
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tion, might well be considered as falling within the spirit 
and policy of the prohibition. 

In the case of Sturges v. Crowninshield, the Court, in 
explaining the meaning of the terms “ obligation of a con- 
tract,” say, “ A contract is an agreement in which a party 
undertakes to do, or not to do, a particular thing. The law 
binds him to perform his undertaking, and this is, of course, 
the obligation of his contract.”” That is, as I understand it, 
the law of the contract forms its obligation; and if so, the 
contract is fulfilled, and its obligation discharged by com- 
plying with whatever the existing law required in relation to 
such contract; and it would seem to me to follow, that if 
the law, looking to the contingency of the debtor’s becom- 
ing unable to pay the whole debt, should provide for his 
discharge on payment of a part, this would enter into the 
law of the contract, and the obligation to pay would, of 
course, be subject to such contingency. 

It is unnecessary, however, on the present occasion, to 
attempt to draw, with precision, the line between the right 
and the remedy, or to determine whether the prohibition in 
the constitution extends to the former, and not to the latter, 
or whether, to a certain extent, it embraces both; for the 
law in question strikes at the very root of the cause of ac- 
tion, and takes away both right and remedy, and the ques- 
tion still remains, does the prohibition extend to a State 
bankrupt or insolvent law, like the one in question, when 
applied to contracts entered into subsequent to its passage. 
Whether this is technically a bankrupt or an insolvent law, 
is of little importance. Its operation, if valid, is to dis- 
charge the debtor absolutely from all future liability on sur- 
rendering up his property, and, in that respect, is a bank- 
rupt law, according to the universal understanding in Eng- 
land, where a bankrupt system is in operation. It is not, 
however, limited to traders, but extends to every class of 
citizens ; and, in this respect, is more analogous to the Eng- 
lish insolvent laws, which only authorize the discharge of 
the debtor from imprisonment. 

If this provision in the constitution was unambiguous, and 
its meaning entirely free from doubt, there would be no door 
Jeft open for construction, or any proper ground upon which 














OF THE UNITED STATES. 308 


the intention of the framers of the constitution could be in- 197, 
quired into: this Court would be bound to give to it its w4—~—, 
full operation, whatever might be the views entertained of a 
its expediency. But the diversity of opinion entertained of Saunders. 
its construction, will fairly justify an inquiry into the inten- 
tion, as well as the reason and policy of the provision; all 
which, in my judgment, will warrant its being confined to 
laws affecting contracts made antecedent to the passage of 
such laws. Such would appear to be the plain and natural 
interpretation of the words, “ no State shall pass any law 
impairing the obligation of contracts.” . 
The law must have a present effect upon some contract 

in existence, to bring it within the plain meaning of the lan- 
guage employed. ‘There would be no propriety in saying, 

that a law impaired, or in any manner whatever modified 

or altered, what did net exist. The most obvious and natu- 

ral application of the words themselves, is to laws having a 
retrespective operation upon existing contracts ; and this 
construction is fortified by the associate prohibitions, “no 

State shall pass any bill of attainder, ex post facto law, or law 

impairing the obligation of contracts.” The two first are 
confessedly restricted to retrospective laws, concerning 

crimes and penalties affecting the personal security of indi- 

viduals. And no good reason is perceived why the last — 

should not be restricted to retrospective laws, relating to 

private rights growing out of the contracts of parties. The 

one provision is intended to protect the person of the citizen 

from punishment criminally for any act not unlawful when 
committed ; and the other to protect the rights of property, 

as secured by contracts sanctioned by existing laws. No oné 

supposes that a State legislature is under any restriction in 
declaring, prospectively, any acts criminal which its own 

wisdom and policy may deem expedient. And why not ap- 

ply the same rule of construction and operation to the other 

provision relating to the rights of property? Neither provi-~ 

sion can strictly be considered as introducing any new prin- 
ciple, but only for greater security and safety to incorporate 
into this charter provisions admitted by all to be among the 
first principles of our government. No State Court would, 
I presume, sanction and enforce an ex post facto law ; if no 
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such prohibition was contained in the constitution of the 
United States; so, neither would retrospective laws, taking 
away vested rights, be enforced. Such laws are repugnant 
to those fundamental principles, upon which every just sys- 
tem of laws is founded. It is an elementary principle adopt- 
ed and sanctioned by the Courts of justice in this country, 
and in Great Britain, whenever such laws have come under 
consideration, and yet retrospective laws are clearly within 
this prohibition. It is, therefore, no objection to the view I 
have taken of this clause in the constitution, that the provi- 
sion was unnecessary. The great principle asserted, no doubt, 
is, as laid down by the Court in Sturges v. Crowninshield, 
the inviolability of contracts ; and this principle is fully main- 
tained by confining tae prohibition to laws affecting antece- 
dent contracts. It is the same principle, we find, cotempo- 
raneously, (13th July, 1787, 1 L. U. S. 475.) asserted by 
the old Congress, in an ordinance for the government of the 
territory of the United States north-west of the river Ohio. 
By one of the fundamental articles it is provided, that ‘ in the 
just preservation of rights and property, it is understood and 
declared that no law ought ever to be made, or have force in 
the territory, that shall in any manner whatever interfere 
with or affect private contracts or engagements, bona fide, and 
without fraud, previously made,” thereby pointedly making 
a distinction between laws affecting contracts antecedently, 
and subsequently made; and such a distinction seems to me 
to be founded upon the soundest principles of justice, if there 
is any thing in the argument, that contracts are made with 
reference to, and derive their obligation from the existing 
law. 

That the prohibition upon the States to pass laws impair- 
ing the obligation of contracts is applicable to private rights 
merely, without reference to bankrupt laws, was evidently 
the understanding of those distinguished commentators on 
the constitution, who wrote the Federalist. In the 44th 
number of that work (p. 281.) itis said, that “ bills of attain- 
der, ex post facto laws, and laws impairing the obligation of 
contracts, are contrary to the first principles of the social 
compact, and to every principle of sound legislation. The 
two former are expressly prohibited by the declarations pre- 
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fixed to some of the State constitutions, and all-of them are 


prohibited by the spirit and scope of these fundamental wee 


charters. Our own experience has taught us, nevertheless, 
that additional defences against these dangers ought not to be 
omitted.. Very properly, therefore, have the Convention 
added this constitutional bulwark in favour of, personal se- 
curity and private rights.” Had it been supposed that this 
restriction had for its object the taking from the States the 
right of passing insolvent ldws, even when they went to 
discharge the contract, it is a little surprising that no inti- 
mation of its application to that subject should be found in 
these commentaries upon the constitution. And it is still 
more sufprising, that if it had been thought susceptible of 
any such interpretation, that no objection shguld have been 
made in any of the States to the constitution on this ground, 
when the ingenuity of man was on the stretch in many States 
to defeat its adoption ; and particularly in the State of New- 
York, where the law now in question was in full force at the 
very time the State Convention was delibefMting upon the 
adoption of the constitution. But if the prohibition is con- 
fined. to retrospective laws, as it naturally imports, it is not 
surprising that it should have passed without objection, as it 
is the assertion ofa principle universally approved. 

It was pressed upon the Court with great confidence, and, 


as it struck me at the time, with much force, that if this re- 


striction could not reach laws existing at the time the con- 
tract was made, State legislatures might evade the prohibi- 
tion (immediately preceding) to make any thing but gold 
and silver a tender in payment of debts, by making the law 
prospective in its operation, and applicable to contracts 
thereafter to be made. But on reflection, I think, no such 
consequences are involved. When we look at the whole 


clause in which these restrictions are contained, it will be / 


seen, that the subjects embraced therein are evidently to be 
divided into two classes ; the one of a public and nationa 
character, the power over which is entirely taken away 
from the States; and the other relating’ to private and 
personal rights, upon which the States may legislate un- 
der the restrictions specified. The former are, “ no State 


shall enter any into treaty, alliance, or confederation, grant 
Vor, XI. 39 
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1827. letters of marque and reprisal, coin money, emit bills of 
credit.” Thus far there can be no question, that they relate 
oe to powers of a general and national character. The next 
Saunders, in order is, Or ‘make any thing but gold and silver a 
tender in payment of debts ;” this is founded upon the same 
principles of public and national policy, as the prohibition ° 
to coin money and emit bills of credit, and is so considered 
in the commentary on this clause in the number of the Fede- 
ralist I have referred to. It is there said, the power to 
make any thing but gold and silver a tender in payment of 
debts, is withdrawn from the States, on the same principles 
with that of issuing a paper currency. All these prohibi- 
tions, therefore, relate to powers of a public natue, and 
are general and universal in their application, and insepara- 
bly connected with national policy. The subject matter is 
entirely withdrawn from State authority and State legisla- 
tion. But the succeeding prohibitions are of a different 
character; they relate te personal security and private 
rights, viz. or ® pass any bill of attainder, ex post facto law, 
or law ifnpairing the obligation of contracts.” The subject 
matter of such laws is not withdrawn from the States; but 
the legislation thereon must be under the restriction therein 
imposed. States may legislate on the subject of contracts, 
but the laws must not impair the obligation of such contracts: 
A tender of payment necessarily refers to the time when 
the tender is made, and has no relation to the time when the 
law authorizing it shall be passed, or when the debt was 
contracted. The prohibition is, therefore, general and un- 
limited in its application. It has been urged in argument, 
that this prohibition to the States to pass laws impairing the 
obligation of contracts, had in view an object of great na- 
tional policy, connected with the power to regulate com- 
merce ; that the leading purpose was to take from the 
States the right of passing bankrupt laws. And to illustrate 
and enforce this position, this clause has been collated with 
that which gives to Congress the power of passing uniform 
- laws on the subject of bankruptcies; and by transposition of 
the clause, the constitution is made to read, Congress shall ~ 
have power to establish uniform laws on the subject of 
hankruptcies throughout ‘the United States; but no State 
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shall pass any law impairing the obligation of contracts; 797. 
and this prohibition is made to mean, no State shall pass any Aad 
bankrupt law. > 
No just objection can be made to this collocation, if the Saunders:# 
grant of the power to Congress, and the prohibition in ques- 
‘ tion to the States, relate to the same subject matter, viz. 
bankrupt laws. But it appears to me very difficult to maintain 
this proposition. Itis, in the first place, at variance with the» . 
decision in Sturges v. Crowninshield, where it is held, that 
this power is not taken from the States absolutely, but only 
in a limited and modified sense. And in the next place, it is 
not reasonable to suppose, that a denial of this power to 
the States, would have been couched in such ambiguous 
terms, if, as has been contended, the giving to Congress the’ 
exclusive power to pass bankrupt laws, was the great and 
leading object of this prohibition, and the preservation of 
private rights followed only as an incident of minor im- 
portance, it is difficult to assign any satisfactory reason, 
why the denial of the power to the States was not ex- 
pressed in plain and unambiguous terms, viz. no State 
shall pass any bankrupt law. This would have been 
a more natural, and, certainly, a Jess doubtful form of 
expression; and, besides, if the object was to take from 
the States altogether the right of passing bankrupt laws, 
or insolvent laws having the like operation, why did not 
the denial of the power extend also to naturalization laws? 
The grant of the power to Congress on this subject, is con- 
tained in the same clause, and substantially in the same 
words, “ To establish an uniform rule of naturalization, 
and uniform laws on the subject-of bankruptcies throughout 
the United States.” If the authority of Congress on the 
subject of naturalization is exclusive, from the nature of 
the powef, why is it not, also, with respect to bankruptcies ? 
.And if, in the one case, the denial of the power to the States 
was necessary, it was equally so in the other. I cannot™ 
think, therefore, that the prohibition to pass laws impairing 
the obligation of contracts, had any referénce to a general 
system of bankrupt or insolvent laws. Such a system, es- 
tablished by the sovereign legislative power of the general, - 
or State governments, cannot, in any just sense, be said to 
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impair the obligation of contracts. In every government 
of laws there must be a pqwer somewhere to regulate civil 
contracts ; and where, under our system, is that power vest- 
ed? It must be either in the general or State governments. 
There is certainly no such power granted to the general go- 
vernment, and all power notgranted is reserved to the 
States. The whole subject; therefore, of the regulation of 
contracts must remain with the States, and be governed by 
their laws. respectively ; and to deny to them the right of 
prescribing the terms and conditions upon which persons 
shall be bound by their contracts thereafter made, is impo- 


‘sing upon the States a limitation, for which I find no autho- 


rity in the constitution ; and no contract can impose a civil 
obligation beyond that prescribed by the existing law when 
the contract was made; nor can such obligation be impair- 
ed by controlling and discharging the contract according to 
the provisions of such law. Suppose a contract for the 
payment of money should contain an express Stipulation by 
the creditor to accept a proportional part, in case the debt- 
or should become insolvent, and to discharge the con- 
tract, can there be a doubt that such contract would be en- 
forced? And what is the law in question but such contract, 
when applied to the undertaking of Ogden by accepting 
these bills. It is no strained construction of the transac- 
tion, to consider the contract and the Jaw inseparable, when 


judging’of the obligation imposed upon the debtor; and, if 


s0, th .e undertaking was conditional, and the holder of the 
bills agreed to accept a part in case of the inability of the 
acceptor, by reason of his insolvency, to pay the whole. 
‘Lhe unconstitutionality @f this law is said to arise from 
ils exempting the property of the insolvent, acquired after 
his discharge, from the payment of his antecedent debts. A 
discharge of the person of the debtor is admitted’ to be no 
violation of the contract. If this objection is well founded, 
it must be on the ground, that the obligation of every con- 
tract attaches upon the property of the debtor, and any law 
exonerating it, violates this obligation. I do not mean that 
the position implies a lien by way of mortgage, or pledge, 
on any specific property, but that all the property which a 
debtor has, when called upon for payment. is liable to be 
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taken in execution.to satisfy the debt, and that a law re- 

leasing any portion of it impairs the,obligation of the con- 

tract. The force and justice of this position, when applied 

to centracts existing | at the time the law is passed, is not 

i" now drawn in question. But its correctness, when applied 
to contracts thereafter made, is denied. The mode, and 
manner, and the extent to which property may be taken in 
4, satisfaction of debts, must be left to the sound discretion of 
4 the legislature, and regulated by its views of policy and ex- 
pediency, im promoting the general welfare of the commu- 
nity, subject to such regulation. It was the policy*of the 
common law, under the feudal system, to exempt lands alto- 
gether from being seized, and applied in satisfaction of 
debts; not even possession couldybe taken frém' the tenant. 
There can be no natural right growing out of the relation of 
debtor and creditor, that will give the Jatter an unlimited 
claim ‘upon the property of the former. It is a matter en- 
tirely for the regulation of civil society} nor is there any 
fundamental principle of justice, growing out of such rela- 
tion, that calls upon government’to enforce the payment of 

debts to the uttermost farthing which the debtor may 

possess; and that the modification and extent of such lia- 

bility, is a subject within the authority of State legislation, 

seems to be admitted by the uninterrupted exercise of it. 4 

have not deemed it necessary to look into the statute books 

of all the Staies on this subject, but think it may be safely 

_ affirmed, that in most, if not all the States, some limitation 

of the right of the creditor, over the property of the debt- 

or, has been established. In New-York, various articles of 
personal property are exempted from execution. In Rhode 
Island, real estate cannot at all be taken on judicial process 

a, for satisfaction of a debt, so long as the body of the debtor 
- is to be found within the State; and Virginia has adépted 
~the English process of elegit, and a moiety only of the 
debtor’s freehold is delivered to the creditor, until, out of 

the rents and profits thereof, the debt is, paid. Do these 

statute regulations impair the obligation of contracts? I 
presume this will not be contended for ; and yet they would 

seem to me to fall within the principle urged on the part of 
the defendant in error, 
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It is no satisfactory answer to sayy that such laws relate 


wev~w tothe remedy. The principle asserted is, that the creditor 

Ogden : 
ve 

Saunders. 





has a right to his debtor’s property by virtue of, the obliga- 
tion of the contract, to the full satisfaction of the debt; and 
if so, a law, which in any shape exempts any portion of it, 
must impair the obligation of the contract. Such a limita- 
tion and restriction upon the powers of the State govern- 
ments cannot, in my judgment, be supported, under the 
prohibition to pass laws impairing the obligation of con- 
tracts. cs 

If thé leiter of the constitution does not imperiously de- 
mand a+ construction which denies to the States the power 
of passing insolvent laws like the one in question, policy 
and expedienty require agontrary construction. Although 
there may be some diversity of opinion as to the policy of 
establishing a general bankrupt system in the United States, 
yet it is generally admitted that such laws are useful; if not 
absolutely necessary, in a commercial community. That it 
was the opinion of the framers of the constitution, that the 
power to pass bankrupt laws ought somewhere to exist, is 
clearly inferrable from the grant of such power to Congress. 
A contrary conclusion would involve the greatest absurdity. 
The specific power, however, granted to. Congress, never 
did, nor never could, exist in the State governments. That 
power is to establish uniform laws on the subject of bank- 
ruptcies throughout the United States, which could only be 
done by a government having co-extensive jurisdiction. 
Congress not having as yet.deemed it expedient to exercise 
the power of re-establishing a uniform system of bankruptcy, 
affords no well-founded argument against the expediency or 
necessity of sucha system in any particular State. A bank- 
rupt law is most necessary in a commercial community ; and 
as different States in this respect do not stand on the same 
footing, a system which might be adapted to one, might not 
suit-all, which would naturally present difficulties in forming 
any uniform system ; and Congress may, as heretofore, deem it 
expedient to leave each State to establish such system as shall 
best suit its own local circumstances and views of policy, 
knowing, at the same time, that if any great public inconve- 
nience shall grow out of the different State laws, the evils 
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may be corrected by establishing 4 uniform system, according 497, 
to the provision of the constitution, which will suspend the worn 
State laws on'the subject. If such should be the views en- > gg 


tertained by Congress, and induce them to abstain frem the Saunders: 


exercise of the power, the importanée to the State of New- 
York, as well as other States, of establishing the validity of 
laws like*the one in question, is greatly increased. The 
long continuance of it there, clearly manifests the views of 
the State legislature with respect to the policy and expe- 
diency of the law. And I cannot but feel strongly.i impress- 
ed, that the length of time which this law has been in un- 
disputed operation, and the repeated sanction it has received 


from every department of the government, ought to have 


great weight when judging of its constitutionality. 

The provisions of the 61st section of the bankrupt law of 
1800, appear to me to contain a clear expression of the opi- 
nion of Congress in favour of the validity of this, and similar 
laws in other States. It cannot be presumed they were ig- 
norant of the existence of these laws, or their extent and 
operation. And, indeed, the section expressly assumes the 
existence of such laws, by declaring that this act shall not 
repeal or annul the “ie of any State now in force, or which 
may be thereafter enacted for the relief of insolvent debtors, 
except so far as the.same-may affect persons within the pur- 
view of the bankrupt act; arfl even with respect to such 
persons, it provides that, if the creditors shall not prosecute 
a commission of bankruptcy within a limited time, they shall 
be entitled to relief under the State laws for the relief of in- 
solvent debtors. And what relief didsuch laws give? Wasit 
merely from imprisonment only ? Certainly not. The State 
laws here ratified and sanctioned, or, at least, some of them, 
were such as had the full effect and operation of a bankrupt 


law, to wit : to discharge the debtor absolutely from all future’ 
responsibility. It is true, if these laws were unconstitutional, 


and void, this section of the bankrupt law could give them 
no validity. But it is not in this light the argument is used. 
The reference is only to show the sense of Congress with 
respect to the validity of such laws ; and, if it is fair to presume 


Congress was acquainted with the extent and operation of 


these laws, this clause is a direct affirmation of their validi- 
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{ 1827. ty. For it cannot be presumed that body would have ex. 
2 | rw ~pressly ratified and sanctioned laws which they considered , 
Ogden —_ unconstitutional. 
Reinitins. In the case of Sturges v. Crowninshield, as 1 have before 
" remarked, it is said, that by this prohibition (Art. 1. sec. 10.) 
in the constitution, the Convention appears to have intended 
to establislya great principle, ** that contracts should be invio- 
lable.” is was certainly, though a great, yet not a new 
principle. It is a principle inherent in every sound and just 
» system ef laws, independent of express constitutional re- 
straints. And ‘if the assertion of this principle was the 
object of the clause, (as I think it was,) is it reasonable 
to conclude, that the framers of the constitution suppo- 
sed that a bankrupt or insolvent law, like the one in ques- 
tion, would violate this principle? Can it be supposed 
that the constitution would have reserved the right, and im- 
pliedly enjoined the duty upon Congress-to pass a bankrupt 
law, if it had been thought that such law would violate this 
great principle? If the discharge of a party from the per- 
formance of his contracts, when he has, by misfortunes, be- 
come incapable of fulfilling them, is a violation of the eter- ' 
nal and unaltérable principles of justice, growing out of 
what has been called at the bar the universal law, can it 
be, that a power, drawing after it such consequences, has 
been recognised and reserved in our constitution? Cer- 
tainly not. And is the discharge of a contract any greater 
violation of those sacred principles in a State legislature, 
than in that of the United States? No such distinction will 
be pretended. But a bankrupt or insolvent law involves 
no such violation of the great principles of justice, and this is 
not the light in which it always has been, and ought to be, 
considered. Such law, in its principle and object, has in 
. ‘view the benefit of both debtor and creditor, and is no more 
«than the just exercise of the sovereign legislative power of 
the government to relieve a debtor from his contracts, when 
necessity, and unforeseen misfortunes, have rendered him 
incapable of performing them; and whether this power is 
to be exercised by the States individually, or by the United 
States, can make no difference in principle. In a govern- 7 
ment like ours, where sovereignty, toa modified extent, 
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exists both in the States, and in the United States. lt was, 
in the formation of the constitution, a mere question of po- 
licy and expediency, where this power should be exercised ; 
and there can be no question, but that, so far as respects a 
bankrupt law, properly speaking, the power ought to be ex- 
ercised by the general government. It is naturally connect- 
ed with commerce, and should be uniform throughout the 
United States. A bankrupt system deals with commercial 
men, but this affords no reason why a State should not ex- 
ercise its sovereign power in relieving the necessitiés of men 
who do not fall within the class of traders, and who, from 
like misfortune, have become incapable of performing their 
contracts. 

Without questioning the constitutional power of Con- 
gress to extend a bankrupt law to all classes of debtors, the 
expediency of such a measure may well be doubted. There 
is not the same necessity of uniformity of system, as to 
other classes than traders ; their dealings are generally loca}, 
and different considerations of policy may influence different 
States on this subject ; and should Congress pass a bankrupt 
law confined to traders, it would still leave the insolvent 
law of New-York in force as to other classes of debtors, 
subject to such alteration as that State shall deem expe- 
dient. 

Upon the whole, therefore, it having been settled by this 
Court, that the States have a right to pass bankrupt laws, 
provided they do not violate the prohibition against impair- 
ing the obligation of contracts ; and believing, as I do, for 
the reasons I have given, that the insolvent law in question, 
by which a debtor obtains a discharge from all future re- 
sponsibility, upon contracts entered into after the passage 
of the law, and before his discharge, does not impair the 

obligation of his contracts ; I am of opinion, that the judg- 
ment of the Court below ought to be reversed. 


Mr. Justice Trimpte. The question raised upon the re- 
cord in this case, and which has been discussed at the bar, 
may be stated thus: Has a State, since the adoption of the 
constitution of the United States, authority to pass a bank- 

Vor. XII. 40 . 
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rupt or irsolvent law, discharging the bankrupt or insolvent 
from all contracts made within the State after the passage of 
the law, upon the bankrupt or insolvent surrendering his 
effects, and obtaining a certificate of discharge from the con- 
stituted authorities of the State ? 

The counsel for the defendant in error have endeavoured 
to maintain the negative of the proposition, on two grounds: 

First. That the power conferred on Congress by the con- 
stitution, “to establish uniform laws on the subject of bank- 
ruptcies throughout the United States,” is, in its nature, an 
exclusive power; that, consequently, no State has authority 
to pass a bankrupt law ; and that the law under consideration 
is a bankrupt law. 

Secondly. That it is a law impairing the obligation of con- 
tracts, within the meaning of the constitution. 

In the case of Sturges v. Crownmshield, (4 Wheat. Rep. 
122.) this Court expressly decided, “ that since the adop- 
tion of the constitution of the United States, a State has 
authority to pass a bankrupt law, provided such law does 
not impair the obligation of contracts, within the meaning of 
the constitution, and provided there be no act of Congress 
in force to establish a uniform system of bankruptcy con- 
flicting with such law.” 

This being a direct judgment of the Court, overruling the 
first position assumed in argument, that judgment ought to 
prevail, unless it be very clearly shown to be erroneous. 

Not having been a member of the Court when that judg- 
ment was given, | will content myself with saying, the ar- 
gument has not convinced me it is erroneous; and that, on 
the contrary, I think the opinion is fully sustained by a 
sound construction of the constitution. 

There being no act of Congress in force to establish a 
uniform system of bankruptcy, the first ground of argument 
must fail. 

It is argued, that the law under consideration is a law im- 
pairing the obligation of contracts within the meaning of 
the constitution. The 10th section of the Ist art. of the 
constitution is in these words: “no State shall enter into 
any treaty, alliance, or confederation, grant letters of marque 
and reprisal: coin money; emit bills of credit ; make any 
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thing but gold and silver coin a tender in payment of debts; 
pass any bill of attainder, ex post facto law, or law impair- 
ing the obligation of contracts; or grant any title of nobi- 
lity.” 

In the case of Sturges v. Crowninshield, the defendant in 
the original suit had been discharged in New York, under 
an insolvent law of that State, which purported to apply to 
past as well as future contracts; and being sued on a con- 
tract made within the State prior to the passage of the law, 
he pleaded his certificate of discharge in bar of the action. 
In answer to the 3d and 4th questions, certified from the 
Circuit Court to this Court for its final decision, drawing in 
question the constitutionality of the law, and the sufficiency of 
the plea in bar founded upon it, this Court certified its opi- 
nion, “that the act of New-York, pleaded in this case, so 
far as it attempts to discharge the contract on which this suit 
was instituted, is a law impairing the obligation of contracts, 
within the meaning of the constitution of the United States ; 
and that the plea of the defendant is not a good and suffi- 
cient bar of the plaintiff’s action.” 

In the case of M'Millan v. M‘Neal, (4 Wheat. Rep. 209.) 
the defendant in the Court below pleaded a discharge ob- 
tained by him in Louisiana, on the 23d of August, 1815, 
under the msolvent law of that State, passed in 1808, in 
bar of a suit instituted against him upon a contract made in 
South Carolina, in the year 1813. This Court decided 
that the plea was no bar to the action; and affirmed the 
judgment given below for the plaintiff. 

These cases do not decide the case at bar. In the first, 
ihe discharge was pleaded in bar to a contract made prior 
to the passage of the law ; and in the second, the discharge 
obtained in one State under its laws, was pleaded to a con- 
tract made in another State. They leave the question open, 
whether a discharge obtained in a State, under an insolvent 
jaw of the State, is a good bar to an action brought on a 
contract made within the State after the passage of the law. 

In presenting this inquiry, it is immaterial whether the 
law purports to apply to past as well as future contracts, or 

is wholly prospective in its provisions. 
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1827. it is not the terms of the law, but its effect, that is inhibit- 
worn ed by the constitution. A law may be in part constitutional, 
Ogden and in part unconstitutional. It may, when applied to a 
Seek given case, produce an effect which is prohibited by the 
constitution; but it may not, when applied to a case differ- 

ently circumstanced, produce such prohibited effect. Whe- 

ther the law under consideration, in its effects and operation 

upon the contract sued on in this case, be a law impairing 

the obligation of this contract, is the only necessary inquiry. 

In order to come to a just conclusion, we must ascertain, 
if we can, the sense in which the terms, “ obligation of 
contracts,” is used in the constitution. In attempting to do 
this, I will premise, that in construing an instrument of so 
much solemnity and importance, effect should be given, if 
possible, to every word. No expression should be regarded 
as a useless expletive; nor should it be supposed, without 
the most urgent necessity, that the illustrious framers of that 
instrument had, from ignorance or inattention, used different 
words, which are, in effect, merely tautologous. 

I understand it to be admitted in argument, and if not ad- 
mitted, it could not be reasonably contested, that, in the na- 
ture of things, there is a difference between a contract, and 
the obligation of the contract. The terms contract, and ob- 
ligation, although sometimes used loosely as convertible 

Z. terms do not properly impart the same idea. The consti- 
tution plainly presupposes that a contract and its obligation 
are different things. Were they the same thing, and the 
terms, contract and obligation convertible, the constitution, 
instead of being read as it now is, ‘that no State shall pass 
any law impairing the obligation of contracts,”’ might, with 
the same meaning, be read, “that no State shall pass any 
law impairing the obligation of obligations,” or, “ the con- 
tract of contracts ;” and to give to the constitution the same 
meaning which either of these readings would import, would 
be ascribing to its framers a useless and palpably absurd 
tautology. The illustrious framers of the constitution could 
not be ignorant that there were, or might be, many contracts 
without obligation, and many obligations without contracts. 
“ A contract is defined to be, an agreement in which a par- 
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iy undertakes to do, or not to do, a particular thing.” Stur- 
ges v. Crowninshield, (4 Wheat. Rep. 197.) 

This definition is sufficient for all the purposes of the pre- 
sent investigation, and its general accuracy is not contested 
by either side. 

From the very terms of the definition, it results incontesti- 
bly, that the contract is the sole act of the parties, and de- 
pends wholly on their will. The same words, used by the 
same parties, with the same objects in view, would be the 
same contract, whether made upon a desert island, in London, 
Constantinople, or New-York. It would be the same con- 
tract, whether the law of the place where the contract was 
made, recognised its validity, and furnished remedies to en- 
force its performance, or prohibited the contract, and with- 
held all remedy for its violation. 

The language of the constitution plainly supposes that the 
obligation of a contract is something not wholly depending 
upon the will of the parties. It incontestibly supposes the 
obligation to be something which attaches to, and lays hold 
of the contract, and which, by some superior external pow- 
er, regulates and controls the conduct of the parties in rela- 
tion to the contract ; it evidently supposes that superior ex- 
ternal power to rest in the will of the legislature. 

What, then, is the obligation of contracts, within the mean- 
ing of the constitution? From what source does that obliga- 
tion arise ? 

The learned Chief Justice, in delivering the opinion 
of the Court in Sturges v. Crowninshield, after having defined 
a contract to be “an agreement wherein a party undertakes 
to do, or not to do, a particular thing,” proceeds to define 
the obligation of the contract in these words : “ the daw binds 
him to perform his engagement, and this is, of course, the 
obligation of the contract.” 

The Institutes, lib. 3. tit. 4. (Cooper’s translation,) says, 
“an obligation is the chain of the law, by which we are 
necessarily bound to make some payment, according to the 
law of the land.” 

Pothier, in his treatise concerning obligations, in speak- 
ing of the obligation of contracts, calls it “ vinculum legis,” 
the chain ofthe law. Paley, p. 56. says, “to be obliged, is 
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to be urged by a violent motive, resulting from the com- 
mand of another.”? From these authorities, and many more 
might be cited, it may be fairly concluded, that the obliga. 
tion of the contract consists in the power and efficacy of the 
law which applies to, and enforces performance of the con- 
tracts, or the payment ofan equivalent for non-performance. 
The obligation does not inhere, and subsist in the contract 
itself, proprio vigore, but in the law applicable to the con- 
tract. This is the sense, I think, in which the constitution 
uses the term “ obligation.” 

From what law, and how, is this obligation derived, 
within the meaning of the constitution? Even if it be ad- 
mitted that the moral law necessarily attaches to the agree- 
ment, that would not bring it within the meaning of the con- 
stitution. Moral obligations are those arising from the ad- 
monitions of conscience and accountability to the Supreme 
Being. No human lawgiver can impair them. ‘They are 
entirely foreign from the purposes ofthe constitution. The 
constitution evidently contemplates an obligation which 
might be impaired by a law of the State, if not prohibited 
by the constitution. 

Itis argued, that the obligation of contracts is founded in, 
and derived from, general and universal law; that, by these 
laws, the obligation of contracts is co-extensive with the duty 
of performance, and, indeed, the same thing ; that the obliga- 
tion is not derived from. nor depends upon, the civil or muni- 
cipal laws of the State ; and that this general universal duty, 
or obligation, is what the constitution intends to guard and 
protect against the unjust encroachments of State legislation 
In support of this doctrine, it is said, that no State, perhaps, 
ever declared by statute or positive law that contracts shall 
be obligatory; but that all States, assuming the pre-existence 
of the obligation of contracts, have only superadded, by mu- 
nicipal law, the means of carrying the pre-existing obliga- 
tion into effect. 

This argument struck me, at first, with great force ; but. 
upon reflection, | am convinced it is more specious than so- 
lid. If it were admitted, that,in an enlarged and very 
general sense, obligations have their foundation in natural, 
or what is called, in the argument, universal law ; that this 
































OF THE UNITED STATES. 


natural obligation is, in the general, assumed by States as 
pre-existing, and, upon this assumption, they have not 
thought it necessary to pass declaratory laws in affirmance 
of the principles of universal law: yet nothing favourable 
to the argument can result from these admissions, unless it 
be further admitted, or proved, that a State has no autho- 
rity to regulate, alter, or in any wise control, the operation 
of this universal law within the State, by its own peculiar 
municipal enactions. This is not admitted, and, I think, 
cannot be proved. 

1 admit that men have, by the laws of nature, the right of 
acquiring, and possessing property, and the right of con- 
tracting engagements. | admit, that these natural rights 
have their correspondent natural obligations. 1 admit, that, 
in a state of nature, when men have not submitted them- 
selves to the controlling authority of civil government, the 
natural obligation of contracts is co-extensive with the duty 
of performance. ‘This natural obligation is founded solely 
in the principles of natural or universal law. What is this 
natural obligation? All writers who treat on the subject of 
obligations, agree, that it consists in the right of the one 
party, to demand from the other party what is due; and if 
it be withheld, in his right, and supposed capacity to enforce 
performance, or to take an equivalent for non-performance, 
by his own power. This natural obligation exists among 
sovereign and independent States and nations, and amongst 
men, ina State of nature, who have no common superior, 
and over whom none claim, or can exercise, a controlling 
legislative authority. 

But when men form a social compact, and organize a 
civil government, they necessarily surrender the regulation 
and control of these natural rights and obligations into the 
hands of the government. Admitting it, then, to be true, 
that, in general, men derive the right of private property, 
and of contracting engagements, from the principles of na- 
tural, universal law; admitting that these rights are, in the 
general, not derived from, or created by society, but are 
brought into it; and that no express, declaratory, municipal 
law, be necessary for their creation or recognition; yet, it 
is equally true, that these rights, and the obligations result- 
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ing from them, are subject to be regulated, modified, and, 
sometimes, absolutely restrained, by the positive enactions 
of municipal law. | think it incontestibly true, that the 
natural obligation of private contracts betweew individuals 
in society, ceases, and is converted into a civil obligation, 
by the very act of surrendering the right and power of en- 
forcing performance into the hands of the government. The 
right and power of enforcing performance exists, as I think 
all must admit, only in the law of the land, and the obliga- 
tion resulting from this condition is a civil obligation. 

As, ina state of nature, the natural obligation of a con- 
tract consists in the right and potential capacity of the in- 
dividual to take, or enforce the delivery of the thing due to 
him by the contract, or its equivalent ; so, in the social state, 
the obligation of a contract consists in the efficacy of the 
civil law, which attaches to the contract, and enforces its 
performance, or gives an equivalent in lieu of performance. 
From these principles it seems to result as a necessary co- 
rollary, that the obligation of a contract made within a 
sovereign State, must be precisely that allowed by the law 
of the State, and none other. I say adlowed, because, if 
there be nothing in the municipal law to the contrary, the 
civil obligation being, by the very nature of government, 
substituted for,and put in the place of, natural obligation, 
would be co-extensive with it; but if by positive enactions, 
the civil obligation is regulated and modified so as that it 
does not correspond with the natural obligation, it is plain 
the extent of the obligation must depend wholly upon 
the municipal law. If the positive law of the State de- 
clares the contract shall have no obligation, it can have 
no obligation, whatever may be the principles of natural 
law in relation to such a contract. This doctrine has 
been held and maintained by all States and nations. 
The power of controlling, modifying, and even of taking 
away, all obligation from such contracts as, indepen- 
dent of positive enactions to the contrary, would have 
been obligatory, has been exercised by all independent so- 
vereigns ; and it has been universally held, that the Courts 
of one sovereign will, upon principles of comity and com- 
mon justice, enforce contracts made within the dominions 
of another sovereign, so far as they were obligatory by the 
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law of the country where made ; but no instance is recol- 4997, 


one sovereign have held a contract, made within the domi- ‘Ogden 
nions of another, obligatory against, or beyond the obliga- Saunders. 
tion assigned to it by the municipal law of its proper coun- 
try. As a general proposition of law, it cannot be main- 
tained, that the obligation of contracts depends upon, and 
is derived from, universal law, independent of, and against, 
the civil law of the State in which they are made. In relation 
to the States of this Union, | am persuaded, that the position 
that the obligation of contracts is derived from universal law, 
urged by the learned counsel in argument, with great force, 
has been stated by them much too broadly. If true, the 
States can have no control over contracts. If it be true 
that the “obligation of contracts,” within the meaning of 
the constitution, is derived solely from general and uni- 
versal law, independent of the laws of the State, then it 
must follow, that all contracts made in the same or similar 
terms, must, whenever, er wherever made, have the same 
obligation. If this universal natural obligation is that in- 
tended by the constitution, as it is the same, not only every 
where, but at all times, it must follow, that every description 
of contract which could be enforced, at any time or place, 
upon the principles of universal law, must, necessarily, be 

. enforced at all other times, and in every State, upon the 
same principles, in despite of any positive law of the State 
to the contrary. 

The arguments, based on the notion of the obligation of 
universal law, if adopted, would deprive the States of all 
power of legislation upon the subject of contracts, other 
than merely furnishing the remedies or means of carrying 
this obligation of universal law into effect. I cannot be- 
lieve that such consequences were intended to be produced 
by the constitution. 

I conclude, that, so far as relates to private contracts be- 
tween individual and individual, it is the civil obligation of 
contracts; that obligation which is recognised by, and re- 
sults from, the law of the State in which the contract is 


made, which is within the meaning of the constitution. If 
Vor. XI. AN 
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so, it follows, that the States have, since the adoption of the 
constitution, the authority to prescribe and declare, by their 
laws, prospectively, what shall be the obligation of all con- 
tracts made within them. Such a power seems to be almost 
indispensable to the very existence of the States, and is ne- 
cessary to the safety and welfare of the people. The whole 
frame and theory of the constitution seems to favour this 


‘ construction. The States were in the full enjoyment and 


exercise of all the powers of legislation on the subject of 
contracts, before the adoption of the constitution. The 
people of the States, in that instrament, transfer to, and 
vest in the Congress, no portion of this power, except 
in the single instance of the authority given to pass uniform 
laws on the subject of bankruptcies throughout the United 
States; to which may be added, such as results by necessary 
implication in carrying the granted power into effect. The 
whole of this power is left with the States, as the constitu- 
tion found it, with the single exception, that in the exercise 
of their general authority they shall pass no law “ impair- 
ing the obligation of contracts.” 

The construction insisted upon by those who maintain 
that prospective laws of the sort now under consideration 
are unconstitutional, would, as I think, transform a special 
limitation upon the general powers of the States, into a ge- 
neral restriction. It would convert, by construction, the ex-* 
ception into a general rule, against the best settled rules of 
construction. The people of the States, under every va- 
riety of change of circumstances, must remain unalterably, 
according to this construction, under the dominion of this 
supposed universal law, and the obligations resulting from it. 
Upon no acknowledged principle can a special exception, 
out of a general authority, be extended by construction so 
as to annihilate or embarrass the exercise of the general 
authority. But, to obviate the force of this view of the 
subject, the learned counsel admit, that the legislature of a 
State has authority to provide by law what contracts shall 
not be obligatory, and to declare that no remedy shall exist 
for the enforcement of such as the legislative wisdom deems 
injurious. They say, the obligation of a contract is coeval 
with its existence; that the moment an agreement is made. 
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obligation attaches to it; and they endeavour to maintain a 
distinction between such laws as declare that certain con- 
tracts shall not be obligatory at all, and such as declare they 
shall not, be obligatory, or (what is the same thing in effect) 
shall be discharged, upon the happening of a future event. 
The former, they say, were no contracts in contemplation 
of law, were wholly forbidden, and, therefore, never obli- 
gatory; the latter were obligatory at their creation, and 
that obligation is protected by the constitution from being 
impaired by any future operation of thelaw. * 

This course of reasoning is ingenious and perplexing ; but 
Iam greatly mistaken if it will not be found, upon examina- 
tion, to be unsatisfactory and inconclusive. If it were ad- 
mitted, that, generally, the civil obligation of a contract 
made in a State attaches to it when it is made, and that this 
obligation, whatever it be, cannot be defeated by any effect 
or operation of law, which does not attach to it at its crea- 
tion, the admission would avail nothing. It is as well a max- 
im of political law, as of reason, that the whole must neces- 
sarily contain all the parts ; and, consequently, a power com- 
petent to declare a contract shall have no obligation, must 
necessarily be competent to declare it shall have only a con- 
ditional or qualified obligation. 

If, as the argument admits, a contract never had any ob- 
_ ligation, because the pre-existing law of the State, declaring 


it should have none, attached to it at the moment of its crea-" 


tion, why will not a pre-existing law, declaring it shall have 
only a qualified obligation, attach to it in like manner at the 
moment of its creation? A law, declaring that a contract 
shall not be enforced, upon the happening of a future event, 
is a law declaring the contract shall have only a qualified 
or conditional obligation. If such law be passed before the 
contract is made, does not the same attach to it the moment 
it is made ; and is not the obligation of the contract, what- 
ever may be its terms, qualified from the beginning by force 
and operation of the existing law? If it is not, then it 
is absolute in despite’ of the law, and the obligation does 
not result from the law of the land, but from some other law. 

The passing of a law declaring that a contract shall have 
no obligation, or shall have obligation generally, but cease te 
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be obligatory in specified events, is but the exertion of the 


were same power. The difference exists, not in the character of 


Ogden 
Vv. 


the power, but the degree of its exertion, and the manner of 


Saunders. its operation. 


In the case at bar, the contract was made in the State, and 
the law of the State at the time it was made, in effect, pro- 
vided that the obligation of the contract should not be ab- 
solute, but qualified by the condition that the party should 
be discharged upon his becoming insolvent. and complying 
with the réquisitions of the insolvent law. This qualifica- 
tion attached to the contract, by law, the moment the con- 
tract was made, became inseparable from it, and travelled 
with it through all its stages of existence, until the condition 
was consummated by the final certificate of discharge. 

It is argued that this cannot be so, because the contract 
would be enforced, and.must necessarily be enforced, in 
other States, where no such insolvent law exists. This ar- 
gument is founded upon a misapprehension of the nature of 
the qualification itself. It is in nature of a condition subse- 
quent, annexed by operation of law to the contract at the 
moment of its creation. 

The condition is, that upon the happening of all the 
events contemplated by the law, and upon their verification, 
in the manner prescribed by the law itself, by the constitu- 
ted authorities of the State, the contract shall not thereafter , 


‘be obligatory. Unless all these take place; unless the 


discharge is actually obtained within the State, according to 
its laws, the contingency has not happened, and the contract 
remains obligatory, both in the State and elsewhere. 

it has been often said, that the laws of a State in which a 
contract is made, enter into, and make part of the contract : 
and some who have advocated the constitutionality of pros- 
pective laws of the character now under consideration, 
have placed the question on that ground. The advocates 
of the other side, availing themselves of the infirmity of this 
argument, have answered triumphantly, “ admitting this to 
be so, the constitution is the supreme law of every State, and 
must, therefore, upon the same principle, enter into every 
contract, and overrule the local laws.”” My answer to this 
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view of both sides of the question is, that the argument, and 
the answer to it, are equally destitute of truth. 

I have already shown that the contract is nothing but the 
agreement of the parties; and that if the parties, in making 
their agreement, use the same words, with the same object 
in view, where there is no law, or where the law recognises 
the agreement, and furnishes remedies for its enforcement, 
or where the law forbids, or withholds all remedy for the 
enforcement of thé agreement. it is the very same contract 
in all these predicaments. | have endeavoured to show, 
and I think successfully, that the obligation of contracts, in 
the sense of the constitution, consists not in the contract it- 
self, but in a superior external force, controlling the conduct 
of the parties in relation to the contract ; and that this supe- 
rior external force is the law of the State, either tacitly or 
expressly recognising the contract, and furnishing means 
whereby it may be enforced. It is this superior external 
force, existing potentially, er actually applied, ‘* which binds 
aman to perform his engagements ;”? which, according to 
Justinian, is ‘ the chain of the law, by which we are neces- 
sarily bound to make some payment—according to the law 
of the land ;” and which, according to Paley, being “a vio- 
lent motive, resulting from the command of another,” 
obliges the party to perform his contract. The law of the 
Siate, although it constitutes the obligation of the contract, 
is nopart of the contract itself; nor is the constitution either 
a part of the contract, or the supreme law of the State, in 
the sense in which the argument supposes. The constitu- 
tion is the supreme law of the land upon all subjects upan 
which it speaks. It is the sovereign will of the whole peo- 
ple. Whatever this sovereign will enjoins, or forbids, must 
necessarily be supreme, and must counteract the subordinate 
legislative will of the United States, and of the States. 

But on subjects, in relation to which the sovereign will is 
not declared, or fairly and necessarily implied, the constitu- 
tion cannot, with any semblance of truth, be said to be the 
supreme law. It could not, with any semblance of truth, be 
said that the constitution of the United States is the supreme 
law of any State in relation to the solemnities requisite for 

conveying real estate, or the responsibilities or obligations 
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consequent upon the use of certain words in such convey- 
ance. The constitution contains no law, no declaration of 
the sovereign will, upon these subjects ; and cannot, in the 
nature of things, in relation to them, be the supreme law. 
Even if it were true, then, that the law of a State in which a 
contract is made, is part of the contract, it would not be 
true that the constitution would be part of the contract, 
The constitution no where professes to give the law of 
contracts, or to declare what shall or shall not be the 
obligation of contracts. It evidently presupposes the ex- 
istence of contracts by the act of the parties, and the exist- 
ence of their obligation, not by authority of the constitution, 
but by authority of law; and the pre-existence of both the 
contracts and their obligation being thus supposed, the sove- 
reign will is announced, that “no State shall pass any law 
impairing the obligation of contracts.” 

If it be once ascertained that a contract existed, and that 
an obligation, general or qualified, of whatsoever kind, had 
once attached, or belonged to the contract, by law, then, and 
not till then, does the supreme law speak, by declaring that 
obligation shall not be impaired. 

It is admitted in argument, that statutes of frauds and 
perjuries, statutes of usury, and of limitation, are not 
laws impairing the obligation of contracts. They are laws 
operating prospectively upon contracts thereafter made. 
Itis said, however, they do not apply, in principle, to this 
case ; because the statutes of frauds and perjuries apply only 
to the remedies, and because, in that case, and under the 
statutes of usury, the contracts were void from the begin- 
ning, were not recognised by law as contracts, and had no 
obligation ; and that the statutes of limitation create rules 
of evidence only. 

Although these observations are true, they do not furnish 
the true reason, nor, indeed, any reason, why these laws do 
not impair the obligation of contracts. The true and only 
reason is, that they operate on contracts made after the pas- 
sage of the laws, and not upon existing contracts. And 
hence the Chief Justice very properly remarks, of both 
usury laws, and laws of limitation, in delivering the opinion 
in Sturges v. Crowninshield, that if they should be made to 
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operate upon contracts already entered into, they would be 
unconstitutional and void. If a statute of frauds and per- 
juries should pass in a State formerly having no such laws, 
purporting to operate upon existing contracts, as well as 
upon those made after its passage, could it be doubted, that 
so faras the law applied to, and operated upon, existing 
contracts, it would be a law “impairing the obligation of 
contracts ?”? Here, then, we have the true reason and prin- 
ciple of the constitution. The great principle intended to 
be established by the constitution, was the inviolability of 
the obligation of contracts, as the obligation existed and 
was recognised by the laws in force at the time the con- 
tracts were made. It furnished to the legislatures of the 
States a simple and obvious rule of justice, which, however 
theretofore violated, should, by no means, be thereafter 
violated; and whilst it leaves them at full liberty to legis- 
late upon the subject of all future contracts, and assign to 
them either no obligation, or such qualified obligation as, 
in their opinion, may consist with sound policy, and the 
good of the people; it prohibits them from retrospecting 
upon existing obligations, upon any pretext whatever. Whe- 
ther the law professes to apply to the contract itself, to fix 
a rule of evidence, a rule of interpretation, or to regulate 
the remedy, it is equally within the true meaning of the 
constitution, if it, in effect, impairs the obligation of exist- 
ing contracts; and, in my opinion, is out of its true mean- 
ing, if the law is made to operate on future contracts only 
I do not mean to say, that every alteration of the existing 
remedies would impair the obligation of contracts; but I 
do say, with great confidence, that a law taking away all re- 
medy from existing contracts, would be, manifestly, a law 
impairing the obligation of contracts. ‘The moral obliga- 
tion would remain, but the legal, or civil obligation, would 
be gone, if such a law should be permitted to operate. The 
natural obligation would be gone, because the laws forbid 
the party to enforce performance by his own power. On 
the other hand,a great variety of instances may readily be 
imagined, in which the legislature of a State might alter, 
modify, or repeal existing remedies, and enact others in 
their stead without the slightest ground for a supposition 
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that the new law impaired the obligation of contracts. ij 


— ~~» there be intermediate cases of a more doubtful character, it 
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will be time enough to decide them when they arise. 

It is argued, that as the clause declaring that “ no State 
shall pass any law impairing the obligation of contracts,”’ is 
associated in the same section of the constitution with the 
prohibition to * coin money, emit bills of credit,” or “ make 
any thing but gold and silver coin a legal tender in pay- 
ment of debts ;”? and as'these all evidently apply to legisla- 
tion in reference to future, as well as existing contracts, and 
operate prospectively, to prohibit the action of the law, 
without regard to the time of its passage, the same con- 
struction should be given to the clause under consideration, 

This argument admits of several answers. First, as re- 
gards the prohibition to coin money, and emit bills of credit. 
The constitution had already conferred on Congress the 
whole power of coining money, and regulating the current 
coin. The grant of this power to Congress, and the prohi- 
bitions upon the States, evidently take away from the States 
all power of legislation and action on the subject, and must, 
of course, apply to the future action of laws, either then 
made, or to be made. Indeed, the language plainly indi- 
cates, that itis the act of ** coining money,”’ and the act of 
emitting bills of credit; which is forbidden, without any re- 
ference to the time of passing the law, whether before: or 
after the adoption of the constitution. The other prohibi- 
tion, to “‘ make any thing but gold or silver coin a tender in 
payment of debts,” is but a member of the same subject of 
currency committed to the general government, and prohibit- 
ed tothe States. And the same remark applies to it already 
made as to the other two. The prohibition is not, that no 
State shall pass any law; but that’even if a law does exist, 
the “ State shall not make any thing but gold and silver coin 
a legal tender.” The language plainly imports, that the pro- 
hited tender shall not be made a legal tender, whethera law 
of the State exists or not. The whole subject of tender, 
except in gold and silver, is withdrawn from the States. 
These cases cannot, therefore, furnish a sound rule of in- 
terpretation for that clause which prohibits the States from 
passing laws “ impairing the obligation of contracts.”? This 
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clause relates to a subject confessedly left wholly with the 
States, with a single exception; they relate to subjects 
wholly withdrawn from the States, with the exception that 
they may pass laws on the subject of tender in gold and 
silver coin only. 

The principle, that the association of one clause with 
another of like kind, may aid in its construction, is deemed 
sound; but I think it has been misapplied in the argument. 
Thé principle applied to the immediate associates of the 
words under consideration, is, I think, decisive of this ques- 
tion. The immediate associates are the prohibitions to pass 
bills of attainder, and ex post facto laws. The language 
andorder of the whole clause is, no State shall “ pass‘any 
bill of attainder, ex post facto law, or law impairing the 
obligation of contracts.” If the maxim noscitur @sociis, 
be applied to this case, there would seem to be an end of 
the question. The two former members of the clause un- 
deniably prohibit retroactive legislation upon the existing 
state of things, at the passage of the prohibited laws. The 
associated idea is, that the latter member of the same clause 
should have a similar effect upon the subject matter to which 
it relates. I suppose this was the understanding of the 
American people when they adopted the constitution, [ 
am justified in this supposition by the contemporary con- 
struction given to the whole of this clause by that justly 
celebrated work, styled the Federalist, written at the time, 
for the purpose of recommending the constitution to the 
favour and acceptance of the people. In No. 44, (p. 281.) 
commenting upon this very clause, and all its members, the 
following observations are made: “ Bills of attainder, ex: 
post facto laws, and laws impairing the obligation of con- 
tracts, are contrary to the first principles of the social com- 
pact, and to every principle of sound legislation. The two 
former are expressly prohibited by the declarations prefixed 
to some of the State constitutions, and all of them are pro- 
Inbited by the spirit and scope of these fundamental char- 
ters.”? 

Did the American people believe, could they believe, 


these heavy denunciations were levelled against laws which 
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fairly prescribed, and plainly pointed out, to the people, rules 
for their future conduct; and the rights, duties and obliga- 
tions, growing out of their future words or actions? They 
must have understood, that these denunciations were just, as 
regarded bills of attainder, and ex post facto laws, because 
they were exercises of arbitrary power, perverting the jus- 
tice and .order of existing things by the reflex action of 
these laws. And would they not naturally and necessarily 
conclude, the denunciations were equally just as regarded 
laws passed to impair the obligation of existing contracts, 
for the same reason ? 

The writer proceeds: “‘ Our own experience has taught 
us, nevertheless, that additional fences against these dangers 
ought not to be omitted. Very properly, therefore, have 
the Convention added this constitutional bulwark in favour 
of personal security and private rights; and | am much 
deceived, if they have not, in so doing, as faithfully con- 
sulted the genuine sentiments, as the undoubted interests of 
theirconstituents. ‘The sober people of America are weary 
of the fluctuating policy which has directed the public coun- 
cils. ‘They have seen with regret, and with indignation, 
that sudden changes, and legislative interferences, in cases 
affecting personal rights, become jobs in the hands of en- 
terprising and influential speculators ; and snares to the more 
industrious and less informed part of the community. They 
have seen, too, that one legislative interference is but the 
link of a long chain of repetitions; every subsequent inter- 
ference being naturally produced by the effects of the pre- 
ceding. They very rightly infer, therefore, that some tho- 
rough reform is wanting, which will banish speculations on 
public measures, inspire a general prudence and indus- 
try, and give a regular course to the business of society.” 

I cannot understand this language otherwise than as put- 
ting bills of attainder, ex post facto laws, and laws impairing 
the obligation of contracts, all upon the same footing, and 
deprecating them all for the same cause. The language 
shows, clearly, that the whole clause was understood at the 
time of the adoption of the constitution to have been intro- 
duced into the instrument in the very same spirit, and for 
the very same purpose, namely, for the protection of per 
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the idea, that the member of the clatise immediately undér We~nwey 


consideration was introduced into the constitution upon any 
grand principle of national policy, independent of the pro- 
tection of private rights, so far as such an idea can be repel- 
led, by the total omission to suggest any such independent 
grand principle of national policy, and by placing it upon 
totally different ground. 

It proves that the sages who formed and recomménded the 
constitution to the favour and adoption of the American 
people, did not consider the protection of private rights, more 
than the protection of personal security, as too insignificant 
for their serious regard, as was urged with great earnestness 
in argument. In my judgment, the language of the authors 
of the Federalist proves that they, at least, understood, that 
the protection of. personal security, and of private rights, 
from the despotic and iniquitous operation of retrospective 
legislation, was, itself, and alone, the grand principle in- 
tended to be established. It was a principle of the utmost 
importance to a free people, about to establish a national 
government, “to establish justice,’ and, “to secure to 
themselves and their posterity the blessings of liberty.” 
This principle is, I think, fully and completely sustained by 
the construction of the constitution which I have endeavour- 
ed to maintain. 


In my judgment, the most natural and obvious import of 


the words themselves, prohibiting the passing of laws “ im- 
pairing the obligation of contracts ;”? the natural association 
of that member of the clause with the two immediately pre- 
ceding members of the same clause, forbidding the passing 
of “bills of attainder,” and “ ex post facto laws ;” the con- 
secutive order of the several members of the clause; the 
manifest purposes and objects for which the whole clause 
was introduced into the constitution, and the cotemporary 
exposition of the whole clause, all warrant the conclusion, 
that a State has authority, since the adoption of the consti- 
tution, to pass a law, whereby a contract made within the 
State, after the passage of the law, may be discharged, upon 
the party obtaining a certificate of discharge, as an insolvent, 
in the manner prescribed by the law of the State. 
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Mr. Chief Justice Marsnatt. It is well known that the 
Court has been divided in opinion on this case. Three Judges, 
Mr. Justice Duvatx, Mr. Justice Story, and myself, do not’ 


Saunders. concur in the judgment whichvhas been pronounced. We 


have taken a different view of the very interesting ques- 
tion which has been discussed with so much talent, ag 
well as labour, at the bar, and I am directed to state the 
course of reasoning on which we have formed the opinion 
that the discharge pleaded by the defendant is no bar to the 
action. 

The single question for consideration, is, whether the act 
of the State of New-York is consistent with or repugnant to 
the constitution of the United States ? 

This Court has so often expressed the sentiments of pro- 
found and respectful reverence with which it approaches 
questions of this character, as to make it unnecessary now to 
say more than that, if it be right that the power of preser- 
ving the constitution from legislative infraction, should reside 
any where, it cannot be wrong, it must be right, that those 
whom the delicate and important duty is conferred. should 
perform it according to their best judgment. 

Much, too, has been said concerning the principles of con- 
struction which ought to be applied to the constitution of the 
United States. 

On this subject, also, the Court has taken such frequent 
occasion to declare its opinion, as to make it unnecessary, at 
least, to enter again into an elaborate discussion of it. To 
say that the intention of the instrument must prevail; that 
this intention must be collected from its words; that its 
words are to be understood in that sense in which they are 
generally used by those for whom the instrument was in- 
tended ; that its provisions are neither to be restricted into 
insignificance, nor extended to objects not comprehended in 
them, nor contemplated by its framers ;—is to repeat what 
has been already said more at large, and is all that can be 
necessary. 

As preliminary to a more particular investigation of the 
clause in the constitution, on which the case now under 
consideration is supposed to depend, it may be proper to in- 
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quire how far it is "affected by the former decisions of this 
Court. © 

In Sturges v. Crowninshield, it was determined, that an 
act which discharged the debtor from a contract en- 
tered into previous to its passage, was repugnant to the 
constitution. The reasoning which conducted the Court 
to that conclusion might, perhaps, conduct it farther ; and 
with that reasoning, (for myself alone this expression is used,) 
I have never yet seen cause to be dissatisfied. But that de- 
cision is not supposed to be a precedent for Ogden v. Saun- 
ders, because the two cases differ from each other in a ma- 
terial fact; and it is a general rule, expressly recognised by 
the Court in Sturges v. Crowninshield, that the positive au- 
thority of a decision is co-extensive only with the facts on 

which it is made. In Sturges v. Crowninshield, the law act- 
ed on a contract which was made before its passage ; in this 
case, the contract was entered into after the passage of thelaw. 

In M Neil v. M-Millan, the contract, though subsequent 
to the passage of the*act, was made in a different State, by 
persons residing in that State, and, consequently, without 
any view to the law, the benefit of which was claimed by 
the debtor. 

The Farmers’ and Mechanics’ Bank of Pennsylvania v. 
Smith differed from Sturges v. Crowninsheld only in this, 
that the plaintiff and defendant were both residents of the 
State in which the law was enacted, and in which it was ap- 
plied. The Court was of opinion that this difference was 
unimportant. 

It has then been decided, that an act which discharges the 
debtor from pre-existing contracts is void; and that an act 
which operates on future contracts is inapplicable to a con- 
tract made in a different State, at whatever time it may have 
been entered into. 

Neither of these decisions comprehends the question now 
presented to the Court. It is, consequently, open for dis- 
cussion. 

The provision of the constitution is, that “no State shall 
pass any law” “ impairing the obligation of contracts.” ‘The 
plaintiff in error contends that this provision inhibits the 

passage of retrospective laws only—of such as act on con- 
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tracts in existence at their passage. The defendant in er- 
ror maintains that it comprehends all future Jaws, whether 
prospective or retrospective, and withdraws every contract 
from State legislation, the obligation of which has become 
complete. 

That there is an essential difference in principle between 
laws which act on past, and those which act on future con- 
tracts; that those of the first description can seldom be jus- 
tified, while those of the last are proper subjects of ordinary 
legislative discretion, must be admitted. A constitutional 
restriction, therefore, on the power to pass laws of the one 
class, may very well consist with entire legislative freedom 
respecting those of the other. Yet, when we consider 
the nature of our Union; that it is intended to make us, 
in a great measure, one people, as to commercial ob- 
jects ; that, so far as respects the intercommunication of 
individuals, the lines of separation between States are, in 
many respects, obliterated; ifwould not be matter of sur- 
prise, if, on the delicate subject of contracts once formed, 
the interference of State legislation should be greatly 
abridged, or entirely forbidden. In the nature of the pro- 
vision, then, there seems to be nothing which ought to in- 
fluence our construction of the words ; and, in making that 
construction, the whole clause, which consists of a single 
sentence, is to be taken together, and the intention is to be 
collected from the whole. 

The first paragraph of the tenth section of the first article, 
which comprehends the provision under consideration, con- 
tains an enumeration of those cases in which the action of 
the State legislature is entirely prohibited. The second 
enumerates those in which the prohibition is modified. The 
first paragraph, consisting of total prohibitions, comprehends 
two classes of powers. Those of the first are political and 
general in their nature, being an exercise of sovereignty 
without affecting the rights of individuals. These are, the 
powers “ to enter into any treaty, alliance, or confederation ; 
grant letters of marque or reprisal, coin money, emit bills 
of credit.” 

The second class of prohibited laws comprehends those 
whose operation consists in their action on individuals. 
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These are, laws which make any thing but goldand silver coin 
a tender in payment of debts, bills of attainder, ex postfacto 
laws, or laws impairing the obligation of contraets, or which 
grant any title of nobility. 

In all these cases, whether the thing prohibited be'the ex- 
ercise of mere political power, or legislative action on indi- 
viduals, the prohibition is complete and total. There is no 
exception from it. Legislation of every description is com- 
prehended within it. A State is as entirely forbidden to 
pass laws impairing the obligation of contracts, as to make 
treaties, or coin money. The question recurs, what is a 
law impairing the obligation of contracts ? 

In solving this question, all the acumen which controversy 
can give to the human mind, has been employed in scanning 
the whole sentence, and every word of it. Arguments have 
been drawn from the context, and from the particular terms 
in which the prohibition is expressed, for the purpose, on 
the one part, of showing its application to all laws which act 
upon contracts, whether prospectively or retrospectively ; 
and, on the other, of limiting it to laws which act on contracts 
previously formed. 

The first impression which the words make on the mind, 
would probably be, that the prohibition was intended to be 
general. A contract is commonly understood to be the 
agreement of the parties; and; if it be not illegal, to bind 
them to the extent of their stipulations, It requires reflec- 
tion, it requires some intellectual effort, to efface this im- 
pression, and to come to the conclusion, that the words 
contract and obligation, as used in the constitution, are not 
used in this sense. If, however, the result of this mental 
effort, fairly made, be the correction of this impression, it 
ought to be corrected. 

So much of this prohibition as restrains the power of the 
States to punish offenders in criminal cases, the prohibition 
to pass bills of attainder and ex post facto laws, is, in its 
very terms, confined to pre-existing cases. A bill of attain- 
der can be only for crimes already committed; and a law is 
not ex post facto, unless it looks back to an act done before 
its passage. Language is incapable of expressing, in plainer 
terms, that the mind of the Convention was directed to re. 
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troactive legislation. The thing forbidden is retroaction. 
Butthat part of the clause which relates to the civil trans- 
actions of individuals. is expressed in more general terms; 
in terms which comprehend, in their ordinary signification, 
cases which occur after, as well as those which occur before, 
the passage of the act. It forbids a State to make any 
thing but gold and silver coin a tender in payment of debts, 
or to pass any law impairing the obligation of contracts, 
These prohibitions relate to kindred subjects. They con- 
template legislative interference with private rights, and re- 
strain that interference. In construing that part of the 
clause which respects tender laws, a distinction has never 
been attempted between debts existing at the time the law 
may be passed, and debts afterwards created. The prohi- 
bition has been considered as total; and yet the difference 
in principle between making property a tender in payment 
of debts, contracted after the passage of the act, and dis- 
charging those debts without payment, or by the surrender 
of property, between an absolute right to tender in pay- 
ment, and a contingent right to tender in payment, or in dis- 
charge of the debt, is not clearly discernible. Nor is the 
difference in language so obvious, as to denote plainly a diffe- 
rence of intention in the framers of the instrument. “ No 
State shall make any thing but gold and silver coin a tender 
in payment of debts.” Does the word “ debts”? mean, gene- 
rally, those due when the law applies to the case, or is it 
limited to debts due at the passage of the act? The same 
train of reasoning which would confine the subsequent 
words to contracts existing at the passage of the law, would 
go far in confining these words to debts existing atthat time. 
Yet, this distinction has never, we believe, occurred to any 
person. How soon it may occur is not for us to determine. 
We think it would, unquestionably, defeat the object of the 
clause. 

The counsel for the plaintiff insist, that the word “ im- 
pairing,” in the present tense, limits the signification of the 
provision to the operation of the act at the time of its pas- 
sage ; that no law can be accurately said to impair the obli- 
gation of contracts, unless the contracts exist at the time. 
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The law cannot impair what does not exist. It cannot act 
on nonentities. ' 

There might be weight in this argument, if the prohibited 
laws were such only as operated of themselves, and imme- 
diately on the contract. But insolvent laws are to ope- 
rate on a future, contingent, unforeseen event. The time 
to which the word “ impairing” applies, is not the time of 
the passage of the act, but of its action on the contract. 
That is, the time present in contemplation of the prohibi- 
tion. The law, at its passage, has no effect whatever on the 
contract. Thus, if a note be given in New-York for the 
payment of money, and the debtor removes out of that 
State into Connecticut, and becomes insolvent, it is not 
pretended that his debt can be discharged by the law of 
New-York. Consequently, that law did not operate on the 
contract at its formation. When, then, does its operation 
commence? We answer, when it is applied to the contract. 
Then, if ever, and not till then, it acts on the contract, and 
becomes a law impairing its obligation. Were its constitu- 
tionality, with respect to previous contracts, to be admitted, 
it would not impair their obligation until an insolvency 
should take place, and a certificate of discharge be granted. 
Till these events occur, its impairing faculty is suspended. 
A law, then, of this description, if it derogates from the 
obligation of a contract, when applied to it, is, grammati- 
cally speaking, as much a law impairing that obligation, 
though made previous to its formation, as if made subse- 
quently. 

A question of more difficulty has been pressed with great 
earnestness. It is, what is the original obligation of a con- 
tract, made after the passage of such an act as the insolvent 
law of New-York? Is it unconditional to perform the very 
thing stipulated, or is the condition implied, that, in the 
event of insolvency, the contract shall be satisfied by the 
surrender of property? ‘The original obligation, whatever 
that may be, must be preserved by the constitution. Any 
law which lessens, must impair it. 

All admit, that the constitution refers to, and preserves, 
the legal, not the moral obligation of a contract. Obliga- 
Vor, XI. 43 
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tions purely moral, are to be enforced by the operation of 
internal and invisible agents, not by the agency of human 
laws. ‘The restraints imposed on States by the constitution, 
are intended for those objects which would, if not restrain- 
ed, be the subject of State legislation. What, then, was 
the original legal obligation of the contract now under the 
consideration of the Court? 

. The plaintiff insists, that the law enters into the contract 
so completely as to become a constituent part of it. That 
it is to be construed as if it contained an express stipulation 
to be discharged, should the debtor become insolvent, by 
the surrender of all his property for the benefit of his cre- 
ditors, in pursuance of the act of the legislature. 

This is, unquestionably, pressing the argument very far; 
and the establishment of the principle leads inevitably to 
consequences which would affect society deeply and. seri- 
ously. 

Had an express condition been inserted in the contract, 
declaring that the debtor might be discharged from it at any 
time by surrendering all his property to his creditors, this 
condition would have bound the creditor. It would have 
constituted the ebligation of his contract ; and a legislative 
act annulling the condition would impair the contract. Such 
an act would, as is admitted by all, be unconstitutional, be- 
cause it operates on pre-existing agreements. If a law au- 
thorizing debtors to discharge themselves from their debts 
by surrendering their property, enters into the contract, and 
forms a part of it, if it is equivalent to a stipulation between 
the parties, no repeal of the law can affect contracts made 
during its existence. The effort to give it that effect would 
impair their obligation. ‘The counsel for the plaintiff per- 
ceive, and avow this consequence, in effect, when they 
contend, that to deny the operation of the law on the con- 
tract under consideration, is to impair its obligation. Are 
gentlemen prepared to say, that an insolvent law, once en- 
acted, must, to a considerable extent, be permanent ? That 
the legislature is incapable of varying it so far as respects 
existing contracts ? 

So, too, if one of the conditions of an obligation for the 
payment of money be, that on the insolvency of the obli- 
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gor, or on any event agreed on by the parties, he should be 
at liberty to discharge it by the tender of all, or part of his 
property, no question could exist respecting the validity of 
the contract, or respecting its security from legislative in- 
terference: If it should be determined, that a law autho- 
rizing the same tender, on the same contingency, enters into, 
and forms a part of the contract, then, a tender law, though 
expressly forbidden, with an obvious view to its prospective, 
as well as retrospective operation, would, by becoming the 
contract of the parties, subject all contracts made after its 
passage to its control. If it be said, that such a law would 
be obviously unconstitutional arid void, and, therefore, could 
not be a constituent part of the contract, we answer, thatif 
the insolvent law be unconstitutional, it is equally void, and 
equally incapable of becoming, by mere implication, a part 
of the contract. The plainness of the repugnancy does 
not change the question. ‘That may be very clear to one 
intellect, which is far from being so to another. The law 
now under consideration is, in the opinion of one party, 
clearly consistent with the constitution, and, in the opinion 
of the other, as clearly repugnant to it. We do not admit 


the correctness of that reasoning which would settle this © 


question by introducing into the contract a stipulation not 
admitted by the parties. 

This idea admits of being pressed still farther. If one 
Jaw enters into all subsequent contracts, so does every other 
law which relates to the subject. A legislative act, then, 
declaring that all contracts should be subject to legislative 
control, and should be discharged as the legislature might 
prescribe, would become a component part of every con- 
tract, and be one of its conditions. Thus, one of the most 
important features in the constitution of the United States, 
one which the state of the times most urgently required, 
one on which the good and the wise reposed confidently for 
securing the prosperity and harmony of our citizens, would 
lie prostrate, and be construed into an inanimate, inopera- 
tive, unmeaning clause. 

Gentlemen are struck with the enormity of this result, 
and deny that their principle leads to it. They distinguish, 
ov attempt to distinguish, between the incorporation of a 
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general Jaw, such as has been stated, and the incorporation 
of a particular law, such as the insolvent law of New-York, 
into the contract. But will reason sustain this distinction ? 
They say, that men cannot be supposed to agree to so inde- 
finite an article as such a general law would be, but may 
well be supposed to agree to an article, reasonable in itself, 
and the full extent of which is understood. 

But the principle contended for does not make the inser- 
tion of this new term or condition into the contract, to depend 
upon its reasonableness. It is inserted because the legisla- 
ture has so enacted. If the enactment of the legislature 
becomes a condition of the contract because it is an enact- 
ment, then it is a high prerogative, indeed, to decide, that 
one enactment shall enter the contract, while another, pro- 
ceeding from the same authority, shall be excluded from it. 

The counsel for the plaintiff illustrates and supports this 
position by several legal principles, and by some decisions 
of this Court, which have been relied on as being applicable 
to it. 

The first case put is, interest on a bond payable on de- 
mand, which does not stipulate interest. ‘This, he says, is 
not a part of the remedy, but a new term in the contract. 

Let the correctness of this averment be tried by the 
course of proceeding in such cases. R 

The failure to pay, according to stipulation, is a breach of 
the contract, and the means used to enforce it constitute the 
remedy which society affords the injured party. If the obli- 
gation contains a penalty, this remedy is universally so regu- 
Jated that the judgment shall be entered for the penalty, to 
be discharged by the payment of the principal and interest. 
But the case on which counsel has reasoned is a single bill. 
In this case, the party who has broken his contract is liable 
for damages. The proceeding to obtain those damages is 
as much a part of the remedy as the proceeding to obtain 
the debt. They are claimed in the same declaration, and 
as being distinct from each other. The damages must be 
assessed by a jury ; whereas, if interest formed a part of the 
debt, it would be recovered as part of it.. The declaration 
would claim it as a part of the debt; and yet, if a suitor 
were to declare on sucha bond as containing this new term 
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written. Any law regulating the proceedings of Courts on 
this subject, would be a law regulating the remedy. 

The liability of the drawer of a bili of exchange, stands 
upon the same principle with every other implied con- 
tract. He has received the money of the person in whose 
favour the bill is drawn, and promises that it shall be 
returned by the drawee. If the drawee fail to pay the bill, 
then the promise of the drawer is broken, and for this breach 
of contract he is liable. The same principle applies to 
the endorser. His contract is not written, but his name is 
evidence of his promise that the bill shall be paid, and of 
his having received value for it. He is, in effect, a new 
drawer, and has made a new contract. The law does not 
require that this contract shall be in writing; and,in deter- 
mining what evidence shall be sufficient to prove it, does 
not introduce new conditions not actually made by the par- 
ties. ‘The same reasoning applies to the principle which 
requires notice. The original contract is not written at 
large. It is founded on the acts of the parties, and its ex- 
tent is measured by those acts. A. draws on B. in favour 
of C., for value received. The-bill is evidence that he has 
received value, and has promised that it shall be paid. He has 
funds in the hands of the drawer, and has a right to expect 
that his promise will be performed. Ele has, also, a right to 
expeet notice of its non-performance, because his conduct 
may be materially influenced by this failure of the drawee. 
He ought to have notice that his bill is disgraced, because 
this notice enables him to take measures for his own securi- 
ty. It is reasonable that he should stipulate for this notice, 
and the law presumes that he did stipulate for it. 

A great mass of human transactions depends upon implied 
contracts ; upon contracts which are not written, but which 
grow.out of the acts of the parties. In such cases, the par- 
ties are supposed to have made those stipulations, which, as 
honest, fair, and just men, they ought tohave made.. When 
the law assumes that they have made these stipulations, it 
does not vary their contract, or introduce new terms into it, 
but declares that certain acts, unexplained by compact, im- 
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pose certain duties, and that the parties had stipulated for 
their performance. The difference is obvious between this 
and the introduction of a new condition into a contract 
drawn out in writing, in which the parties have expressed 
every thing that is to be done by either. 

The usage of banks, by which days of grace are allowed on 
notes payable and negotiable in bank, is of the same charac- 
ter. Days of grace, from their very term, originate partly 
in convenience, and partly in the indulgence of the creditor. 
By the terms of the note, the debtor has to the last hour of the 
day on which it becomes payable, to comply with it ; and it 
would often be inconvenient to take any steps after the close 
of day. It is often convenient to postpone subsequent pro- 
ceedings till the next day. Usage has extended this time of 
grace generally to three days, and in some banks to four. 
This usage is made a part of the contract, not by the interfe- 
rence of the legislature, but by the act ofthe parties. The 
case cited from 9 Wheat. Rep. 581. is anote discounted in 
bank. In all such cases the bank receives, and the maker of the 
note pays,.interest for the days of grace. This would be il- 
legal and usurious, if the money was not lent for these addi- 
tional days. The extent of the loan, therefore, is regulated 
by the act of the parties, and this part of the contract is 
founded on their act. Since, by contract, the maker is not 
liable for his note until the days of grace are expired, he has 
not broken his contract until they expire. The duty of 
giving notice to the endorser of his failure, does not arise, 
until the failure has taken place ; and, consequently, the pro- 
mise of the bank to give such notice is performed, if it be 
given when the event has happened. 
~ Thecase of the Bank of Columbia v. Oakley, (4 Wheat. Rep 
235.) was one in which the legislature had given a summary re- 
medy to the bank for a broken contract, and had placed that 
remedy in the hands of the bank itself. The case did not turn 
on the question whether the law of Maryland was introduced 
into the contract, but whether a party might not, by his own 
conduct, renounce his claim to the trial by jury in a particular 
case. The Court likened it to submissions to arbitration, and 
io stipulation and forthcoming bonds. The principle settled 
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in that case is, that a party may renounce a benefit, and that 
Oakley had exercised this right. 

The cases from Strange and East turn upon a principle, 
which is generally recognised, but which is entirely distinct 
from that which they are cited to support. It is, that aman 
who is discharged by the tribunals of his own country, acting 
under its laws, may plead that discharge in any other coun- 
try. The principle is, that laws act upon a contract, not 
that they enter into it, and become a stipulation of the par- 
ties. Society affords a remedy for breaches of contract. If 
that remedy has been applied, the claim to it is extinguished. 
The external action of law upon contracts, by administering 
the remedy for their breach, or otherwise, is the usual ex- 
ercise of legislative power. The interference with those con- 
tracts, by introducing conditions into them not agreed to by 
the parties, would be a very unusual and a very extraordi- 
nary exercise of the legislative power, which ought not to be 
gratuitously attributed to laws that do not profess to claim it. 
If the law becomes a part of the contract, change of place 
would not expunge the condition. A contract made in New- 
York would be the same in any other State as in New- 
York, and would still retain the stipulation originally intro- 
duced into it, that the debtor should be discharged by the 
surrender of his estate. 

It is not, we think, true, that contracts are entered into in 
contemplation of the insolvency of the obligor. They are 
framed with the expectation that they will be literally per- 
formed. Insolvency is undoubtedly a casualty which is pos- 
sible, but is never expected. In the ordinary course of hu- 
man transactions, if even suspected, provision is made for it, 
by taking security against it. When it comes unlooked for, 
it would be entirely contrary to reason to consider it as a part 
of the contract. 

We have, then, no hesitation in saying that, however law 
may act upon contracts, it does not enter into them, and be- 
come a part of the agreement. The effect of such a prin- 
ciple would be a mischievous abridgment of legislative pow- 
er over subjects within the proper jurisdiction of State, 


by arresting their power to repeal or modify such laws with 
respect to existing contracts, 
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But, although the argument is not sustainable in this form, 


ary it assumes another, in which it is more plausible. Contract, 
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it is said, being the creature of society, derives its obligation 
from the law; and, although the law may not enter into the 
agreement so as to form a constituent part of it, still it acts 
externally upon the contract, and determines how far the 
principle of coercion shall be applied to it; and this being 
universally understood, no individual can complain justly of 
its application to himself, in ad case where it was known 
when the contract was formed. 

This argument has been illustrated by references to the 
statutes of frauds, of usury, and of limitations. The con- 
struction of the words in the constitution, respecting con- 
tracts, for which the defendants contend, would, it has been 
said, withdraw all these subjects from State legislation. The 
acknowledgment, that they remain within it, is urged as an 
admission, that contract is not withdrawn by the constitution, 
but remains under State control, subject to this restriction 
only, that no law shall be passed impairing the obligation of 
contracts in existence at its passage. 

The defendants maintain that an error lies at the very 
foundation of this argument. It assumes that contract is the 
mere creature of society, and derives all its obligation from 
human legislation. That it is not the stipulation an indivi- 
dual makes which binds him, but some declaration of the su- 
preme power of a State to which he belongs, that he shall 
perform what he has undertaken to perform. That though 
this original declaration may be lost in remote antiquity, it 
must be presumed as the origin of the obligation of contracts. 
This postulate the defendants deny, and, we think, with 
great reason. : 

It is an argument of no inconsiderable weight against it, 
that we find no trace of such an enactment. So far back 
as human research carries us, we find the judicial power as 
a part of the executive, administering justice by the applica- 
tion of remedies to violated rights, or broken contracts. We 
find that power applying these remedies on the idea of a 
pre-existing obligation on every man to do what he has pro- 
mised on consideration to do; that the breach of this obliga- 
tion is an injury for which the injured party has a just claim 























ed 





ee ad Renee 








OF THE*UNITED STATES, 


to compensation, and that society ought to afford him a re- 
medy for that injury. We find allusions to the mode of ac- 
quiring property, but we find no allusion, from the earliest 
time, to any supposed act of the governing power giving ob- 
ligation to contracts. On the contrary, the proceedings re- 
specting them of which we know any thing, evince the idea of 
a pre-existing intrinsic obligation which human law enforces. 
If, on tracing the right to contract, and the obligations created 
by contract, to their source, we find them to exist anterior 
to, and independent of society, we may reasonably conclude 
that those original and pre-existing principles are, like many 
other natural rights, brought with man into society; and, 
although they may be controlled, are not given by human 
legislation. 

In the rudest state of nature a man governs himself, and 
labours for his own purposes. That which he acquires is 
his own, at least while in his possession, and he may trans- 
fer it to another. This transfer passes his right to that 
other. Hence the right to barter. One man may have ac- 
quired more skins than are necessary for his protection from 
the cold; another more food than is necessary for his im- 
mediate use. They agree each to supply the wants of the 
other from his surplus. Is this contract without obligation ? 
If one of them, having received and eaten the food he need- 
ed, refuses to deliver the skin, may not the other rightfully 
compel him to deliver it? Or two persons agree to unite 
their strength and skill to hunt together for their mu- 
tual advantage, engaging to divide the animal they shall 
master. Can one of them rightfully take the whole? or, 
should he attempt it, may not the other force him to a divi- 
sion? If the answer to these questions must affirm the duty 
of keeping faith between these parties, and the right to en- 
force it if violated, the answer admits the obligation of con- 
tracts, because, upon that obligation depends the right to 
enforce them. Superior strength may give the power, but 
cannot give the right. The rightfulness of coercion must 
depend on the pre-existing obligation to do that for which 
compulsion is used. It is no objection to the principle, 


that the injured party may be the weakest. In society, the 
Vor. XII. 44 
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wrong-doer may be too powerful for the law. He may de. - 


\eer~w ride its coercive power, yet his contracts are obligatory ; 
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and, if society acquire the power of coercion, that power 
will be applied without previously enacting that his contract 
is obligatory. 

Independent nations are individuals in a state of nature. 
Whence is derived the obligation of their contracts? They 
admit the existence of no superior legislative power which 
is to give them validity, yet their validity is acknowledged 
by all. If one of these contracts be broken, all admit the 
right of the injured party to demand reparation for the in- 
jury, and to enforce that reparation if it be withheld. He 
may not have the power to enforce it, but the whole civi- 
lized world concurs in saying, that the power, if possessed, 
is rightfully used. 

In a state of nature, these individuals may contract, their 
contracts are obligatory, and force may rightfully be em- 
ployed to coerce the party who has broken his engage- 
ment. 

What is the effect of society upon these rights? When 
men unite together and form a government, do they surrer- 
der their right to contract, as well as their right to enforce 
the observance of contracts? For what purpose should 
they make this surrender? Government cannot exercise 
this power for individuals. It is better that they should ex- 
ercise it for themselves. For what purpose, then, should 
the surrender be made? It can only be, that government 
may give it back again. As we have no evidence of the 
surrender, or of the restoration of the right ; as this opera- 
tion of surrender and restoration would be an idle and 
useless ceremony, the rational inference seems to be, that 
neither has ever been made ; that individuals do not derive 
from government their right to contract, but bring that right 
with them into society ; that obligation is not conferred on 
contracts by positive law, but is intrinsic, and is conferred 
by the act of the parties. This results from the right which 
every man retains to acquire property, to dispose of that 
property according to his own judgment, and to pledge him- 
self for a future act. These rights are not given by society, 
but are brought into it. The right of coercion is necessa- 
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rily surrendered to government, and this surrender imposes 
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on government the correlative duty of farnishinga remedy. wae 


The right to regulate contracts, to prescribe rules by which 
they shall be evidenced, to prohibit such as may be deemed 
mischievous, is unquestionable, and has been universally ex- 
ercised. So far as this power has restrained the original 
right of individuals to bind themselves by contract, it is re- 
strained; but beyond these actual restraints the original 
power remains unimpaired. 

This reasoning is, undoubtedly, much strengthened by the 
authority of those writers on natural and national law, 
whose opinions have been viewed with profound respect by 
the wisest men of the present, and of past ages. 

Supposing the obligation of the contract to be derived 
from the agreement of the parties, we will inquire how far 
Jaw acts externally on it, and may control that obligation. 
That law may have, on future contracts, all the effect which 
the counsel for the plaintiff in error claim, will not be de- 
nied. That itis capable of discharging the debtor under 
ihe circumstances, and on the conditions prescribed in the 
statute which has been pleaded in this case, will not be con- 
troverted, But as this is an operation which was not intended 
by the parties, nor contemplated by them, the particular 
act can be entitled to this operation only when it has the 
full force of law. A law may determine the obligation of a 
contract on the happening of a contingency, because it is 
the law. If it be not the law, it cannot have this effect. 
When its existence as law is denied, that existence cannot 
be proved by showing what are the qualities of a law. Law 


has been defined by a writer, whose definitions especially 


have been the theme of almost universal panegyric, “ to be 
a rule of civil conduct prescribed by the supreme power in 
a State.”? In our system, the legislature of a State is the 
supreme power, in all cases where its action is not restrained 
by the constitution of the United States. Where it is so 
restrained, the legislature ceases to be the supreme power, 
and its acts are not law. It is, then, begging the question 
to say, that, because contracts may be discharged by a law 
previously enacted, this contract may be discharged by this 
act of the legisiature of New-York; for the question re- 
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turns upon us, is this acta law? Is it consistent with, or 
repugnant to, the constitution of the United States? This 
question is to be solved only by the constitution. itself. 

In examining it, we readily admit, that the whole subject 
of contracts is under the control of society, and that all the 
power of society over it resides in the State legislatures, ex- 
cept in those special cases where restraint is imposed by the 
constitution of the United States. The particular restraint 
now under consideration is on the power to impair the obli- 
gation of contracts. The extent of this restraint cannot be 
ascertained by showing that the legislature may prescribe 
the circumstances, on which the original validity of a con- 
tract shall be made to depend. If the legislative will be, 
that certain agreements shall be in writing, that they shall be 
sealed, that they shall be attested by a certain number of 
witnesses, that they shall be recorded, or that they shall as- 
sume any prescribed form before they become obligatory, all 
these are regulations which society may rightfully make, 
and which do not come within the restrictions of the consti- 
tution, because they do not impair the obligation of the con- 
tract. The obligation must exist before it can be impaired ; 
and a prohibition to impair it, when made, does not imply an 
inability to prescribe those circumstances which shall create 
its obligation. The statutes of frauds, therefore, which 
have been enacted in the several States, and which are ac- 
knowledged to flow from the proper exercise of State sove- 
reignty, prescribe regulations which must precede the obli- 
gation of the contract, and, consequently, cannot impair that 
obligation. Acts of this description, therefore, are most 
clearly not within the prohibition of the constitution. 

The acts against usury are of the same character. They 
declare the contract to be void in the beginning. They deny 
that the instrument ever became a contract. They dery it all 
original obligation ; and cannot impair that which never came 
into existence. 

Acts of limitations approach more nearly to the subject 
of consideration, but are not identified with it. They de- 
feat a contract once obligatory, and may, therefore, be sup- 
posed to partake of the character of laws which impair its 
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obligation. But a practical view of the subject will show 
us ‘that the two laws stand upon distinct principles. 

In the case of Sturges v. Crownmshield, it was observed 
by the Court, that these statutes relate only to the remedies 
which are furnished in the Courts ; and their language is ge- 
nerally confined to the remedy. They do not purport to 
dispense with the performance of a contract, but proceed on 
the presumption that a certain length of time, unexplained 
by circumstances. is reasonable evidence of a performance. 
It is on this idea alone that it is possible to sustain the deci- 
sion, that a bare acknowledgment of the debt, unaccompa- 
nied with any new promise, shall remove the bar created by 
the act. It would be a mischief not to be tolerated, if con- 
tracts might be set up at any distance of time, when the evi- 
dence of payment might be lost, and the estates of the dead, 
or even of the living, be subjected to these stale obligations. 
The principle is, without the aid of a statute, adopted by the 
Courts as a rule of justice. The legislature has enacted no 
statute of limitations as a bar to suits on sealed instruments. 
Yet twenty years of unexplained silence on the part of the 
creditor is evidence of payment. On parol contracts, or on 
written contracts not under seal, which are considered in a 
less solemn point of view than sealed instruments, the legis- 
lature has supposed that a shorter time might amount to 
evidence of performance, and has so enacted. All have ac- 
quiesced in these enactments, but have never considered 
them as being of that class of laws which impair the obliga- 
tion of contracts. In prescribing the evidence which shall 
be received in its Courts, and the effect of that evidence, 
the State is exercising its acknowledged powers. It is like- 
wise in the exercise of its legitimate powers, when it is re- 
gulating the remedy and mode of proceeding in its Courts. 

The counsel for the plaintiff in error insist, that the right 
to regulate the remedy and to modify the obligation of the 
contract are the same ; that obligation and remedy are iden- 
tical, that they are synonymous—two words conveying the 
same idea. 

The answer given to this proposition by the defendant’s 
counsel seems to be conclusive. They originate at differ- 
ent times. The obligation to perform is coeval with the 
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undertaking to perform; it originates with the contract it- 
self, and operates anterior to the time of performance. The 
remedy acts upon a broken contract, and enforces a pre- 
existing obligation. 

If there be any thing in the observations made in a pre-e 
ceding part of this opinion respecting the source from which 
contracts derive their obligation, the proposition we are now 
considering cannot be true. It was shown, we think, satis- 
factorily, that the right to contract is the attribute of a free 
agent, and that he may rightfully coerce performance from 
another free agent who violates his faith. Contracts have, 
consequently, an intrinsic obligation. When men come into 
society, they can no longer exercise this original and natu- 
ral right of coercion. It would be incompatible with gene- 
ral peace, and is, therefore, surrendered. Society prohibits 
the use of private individual coercion, and gives in its place 
amore safe and more certain remedy. But the right to 
contract is not surrendered with the right to coerce perform- 
ance. It is still incident to that degree of free agency 
which the laws leave to every individual, and the obligation 
of the contract is a necessary consequence of the right to 
makeit. Laws regulate this right, but, where not regulated, 
it is retained in its original extent. Obligation and reme- 
dy, then, are not identical ; they originate at different times, 
and are derived from different sources. ~ 

But, although the identity of obligation and remedy be 
disproved, it may be, and has been urged, that they are pre- 
cisely commensurate with each other, and are such sympa- 
thetic essences, if the expression may be allowed, that the 
action of law upon the remedy is immediately felt by the ob- 
ligation—that they live, languish, and die together. The 
use made of this argument is to show the absurdity and self- 
contradiction of the construction which maintains the invio- 
lability of obligation, while it leaves the remedy to the State 
governments. 

We do not perceive this absurdity or self-contradiction. 

Our country exhibits the extraordinary spectacle of dis- 
tinct, and, in many respects, independent governments over 
the same territory and the same people. The local govern- 
ments are restrained from impairing the obligation of con- 
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tracts, but they furnish the remedy to enforce them, and 
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selves. It has been shown that the obligation is distinct 
from the remedy, and, it would seem to follow, that law 
might act on the remedy without acting on the obligation. 
To afford a remedy is certainly the high duty of those who 
govern to those who are governed. A failure in the per- 
formance of this duty subjects the government to the just 
reproach of the world. But the constitution has not under- 
taken to enforce its performance. That instrument treats 
the States with the respect which is due to intelligent beings, 
understanding their duties, and willing to perform them ; 
not as insane beings, who must be compelled to act for self- 
preservation. Its language is the language of restraint, not 
of coercion. It prohibits the States from passing any law 
impairing the obligation of contracts ; it does not enjoin them 
to enforce contracts. Should a State be sufficiently insane 
to shut up or abolish its Courts, and thereby withhold all re- 
medy, would this annihilation of remedy annihilate the obli- 
gation also of contracts? We know it would not. Ifthe debt- 
or should come within the jurisdiction of any Court of ano- 
ther State, the remedy would be immediately applied, and 
the inherent obligation of the contract enforced. This can- 
not be ascribed to a renewal of the obligation; for passing 
the line of a State cannot re-create an obligation which was 
extinguished. It must be the original obligation derived 
from the agreement of the parties, and which exists unim- 
paired though the remedy was withdrawn. 

But, we are told, that the power of the State over the 
remedy may be used to the destruction of all beneficial re- 
sults from the right; and hence it is inferred, that the con- 
struction which maintains the inviolability of the obligation, 
must be extended to the power of regulating the remedy. 

The difficulty which this view of the subject pre- 
sents, does not proceed from the identity or connexion of 
right and remedy, but from the existence of distinct go- 
vernments acting on kindred subjects. The constitution 
contemplates restraint as to the obligation of contracts, not 
as to the application of remedy. If this restraint affects a 
power which the constitution did not mean to touch, it can 
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only be when that power is used as an instrument of hosti- 
lity to invade the inviolability of contract, which is placed 
beyond its reach. A State may use many of its acknow- 
ledged powers in such manner as to come in conflict with 
the provisions of the constitution. Thus the power over its 
domestic police, the power to regulate commerce purely 
internal, may be so exercised as to interfere with regulations 
of commerce with foreign nations, or between the States. 
In such cases, the power which is supreme must control 
that which is not supreme, when they come in conflict. 
But this principle does not involve any self-contradiction, 
or deny the existence of the several powers in the respec- 
tive governments. So, if a State shall not merely modify, 
or withhold a particular remedy, but shall apply it in such 
manner as to extinguish the obligation without performance, 
it would be an abuse of power which could scarcely be 
misunderstood, but which would not prove that remedy 
could not be regulated without regulating obligation. 

The counsel for the plaintiff in error put a case of ‘more 
difficulty, and urge it as a conclusive argument against the 
existence of a distinct line dividing obligation from remedy. 
It is this. The law affords remedy by giving execution 
against the person, or the property, or both. The same 
power which can withdraw the remedy against the person, 
can withdraw that against the property, or that against both, 
and thus effectually defeat the obligation. The constitu- 
tion, we are told, deals not with form, but with substance ; 
and cannot be presumed, if it designed to protect the obli- 
gation of contracts from State legislation, to have left it thus 
obviously exposed to destruction. 

The answer is, that if the law goes farther, and annuls 
the obligation without affording the remedy which satisfies 
it, if its action on the remedy be such as palpably to impair 
the obligation of the contract, the very case arises which we 
suppose to be within the constitution. If it leaves the 
obligation untouched, but withholds the remedy, or affords 
one which is mefely nominal, it is like all other cases of 
misgovernment, and leaves the debtor still liable to his cre- 
ditor, should he be found, or should his property be found, 
where the laws affordaremedy. If that high sense of duty 
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which mefi selected for the government of their fellow citi- 
zens must be supposed to feel, furnishes no security against 
a course of legislation which must end in self-destruction ; 
if the solemn oath taken by every member, to support the 
constitution of the United States, furnishes no security 
against intentional attempts to violate its spirit while evading 
its letter ;—the question how far the constitution interposes a 
shield for the protection of an injured individual, who de- 
mands from a Court of justice that remedy which every go- 
vernment ought to afford, will depend on the law itself which 
shall be brought under consideration. The anticipation of 
such a case would be unnecessarily disrespectful, and an opi- 
nion on it would be, at least, premature. But, however the 
question might be decided, should it be even determined 
that such a law would be a successful evasion of the consti- 
tution, it does ot follow, that an act which operates directly 
on the contract after it is made, is not within the restriction 
imposed on the States by that instrument. The validity of a 
law acting directly on the obligation, is not proved by 
showing that the constitution has provided no means for 
compelling the States to enforce it. 

We perceive, then, no reason for the opinion, that the 
prohibition “ to pass any law impairing the obligation of 
contracts,” is incompatible with the fair exercise of that 
discretion, which the State legislatures possess in common 
with all governments, to regulate the remedies afforded by 
their own Courts. We think, that obligation and remedy 
are distinguishable from each other. That the first is cre- 
ated by the act of the parties, the last is afforded by go- 
vernment. The words of the restriction we have been con- 
sidering, countenance, we think, this idea. No State shall 
“* pass any law impairing the obligation of contracts.”? These 
words seems to us to import, that the obligation is intrinsic, 
that it is created by the contract itself, not that it is depend- 
ent on the laws made to enforce it. When We advert to 
the course of reading generally pursued by American states- 
men in early life, we must suppose, that th& framers of our 
constitution were intimately acquainted with the writings of 


those wise and learned men, whose tfeatises on the laws of 
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nature and nations have guided public opinion on the sub- 
jeets of obligation and contract. If we turn to those trea- 
tises, we find them to concur in the declaration, that con- 
tracts possess an original intrinsic obligation, derived from 
the acts of free agents, and not given by government. We 
must suppose, that the framers of our constitution took the 
same view of the subject, and the language they have used 
confirms this opinion. 

The propositions we have endeavoured to maintain, of 
the truth of which we are ourselves convinced, are these : 

That the words of the clause in the constitution which 
we are considering, taken in their natural and obvious 
sense, admit of a prospective, as well as of a retrospective, 
operation. 

That an act of the legislature does not enter into the 
contract, and become one of the conditions stipulated by 
the parties ; nor does it act externally on the agreement, 
unless it have the full force of law. 

That contracts derive their obligation from the act of the 
parties, not from the grant of government ; and that the right 
of government to regulate the manner in which they shall 
be formed, or to prohibit such as may be against the policy 
of the State, is entirely consistent with their inviolability 
after they have been formed. 

That the obligation of a contract is not identified with 
the means which government may furnish to enforce it; and 
that a prohibition to pass any law impairing it, does not im- 
ply a prohibition to vary the remedy ; nor does a power to 
vary the remedy, imply a power to impair the obligation 
derived from the act of the parties. 

We cannot look back to the history of the times when 
the august spectacle was exhibited of the assemblage of a 
whole people by their representatives in Convention, in or- 
der to unite thirteen independent sovereignties under one 
government, so far as might be necessary for the purposes of 
union, without being sensible of the great importance which 
was at that time attached to the tenth section of the first ar- 
ticle. The power of changing the relative situation of 
debtor and creditor, of interfering with contracts, a power 
which comes home to every man, touches the interest of all, 

















OF THE UNITED STATES. 


and controls the conduct of every individual in those things 
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nagement, had been used to such an excess by the State 
legislatures, as to break in upon the ordinary intercourse of 
society, and destroy alleconfidence between man and man. 
The mischief had become so great, so alarming, as not only 
to impair commercial intercourse, and threaten the exis- 
tence of credit, but to sap the morals of the people, and 
destroy the sanctity of private faith. To guard against the 
continuance of the evil was an object of deep interest with 
all the truly wise, as well as the virtuous, of this great com- 
munity, and was one of the important benefits expected 
from a reform of the government. 

To impose restraints on State legislation as respected this 
delicate and interesting subject, was, thought necessary by 
all those patriots who could take an enlightened and com- 
prehensive view of our situation ; and the principle obtain- 
ed an early admission into the various schemes of govern- 
ment which were submitted to the Convention. In framing 
an instrument, which was intended to be perpetual, the pre- 
sumption is strong, that every important principle introdu- 
ced into it is intended to be perpetual also ; that a principle 
expressed in terms to operate in all future time, is intended 
so to operate. But ifthe construction for which the plaintiff’s 
counsel contend be the true one, the constitution will have 
imposed a restriction in language indicating perpetuity, which 
every State in the Union may elude at pleasure. The ob- 
ligation of contracts in force, at any given time, is but of 
short duration; and, if the inhibition be of retrospective laws 
only, a very short lapse of time will remove every subject 
on which the act is forbidden to operate, and make this pro- 
vision of the constitution so far useless. Instead of intro- 
ducing a great principle, prohibiting all laws of this ob- 
noxious Character, the constitution will only suspend their 
operation for a moment, or except from it pre-existing cases. 
The object would scarcely seem to be of sufficient impor- 
tance to have found a place in that instrument. 

This construction would change the character of the pro- 
vision, and convert an inhibition to pass laws impairing the 
obligation of contracts, into an iphibition to pass retrospec 
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tive laws. Had this been the intention of the Convention, 
is it not reasonable to believe that it would have been so 
expressed? _Had the intention been to confine the restric- 
tion to laws which were retrospective in their operation, 
language could have been found, and would have been used, 
to convey this idea. ‘The very word would have occurred 
to the framers of the instrument, and we should have proba- 
bly found it in the clause. Instead of the general prohibi- 
tion to pass any “ law impairing the oblization of contracts,” 
the prohibition would have been to the passage of any re- 
trospective law. Or, if the intention had been not to em- 
brace all retrospective laws, but those only which related to 
contracts, still the word would have been mtroduced, and 
the State legislatures would have been forbidden “to pass 
any retrospective law impairing the obligation of contracts,” 
or “to pass any law impairing the obligation of contracts 
previously made.” Words which directly and plainly express 
the cardinal intent, always present themselves to those who 
are preparing an important instrument, and will always be 
used by them. Undoubtedly there is an imperfection in 
human language, which often exposes the same sentence to 
different constructions. But it is rare, indeed, for a person 
of clear and distinct perceptions, intending to convey one 
principal idea, so to express himself as to leave any doubt 
respecting that idea. It may be uncertain whether his words 
comprehend other things not immediately in his mind; but 
it can seldom be uncertain whether he intends the particu- 
lar thing to which his mind is specially directed. If the mind 
of the Convention, in framing this prohibition, had been di- 
rected, not generally to the operation of laws upon the obli- 
gation of contracts, but particularly to their retrospective 
operation, it is scarcely conceivable that some word would 
not have been used indicating this idea. In instruments 
prepared cn great consideration, general terms, compre- 
hending a whole subject, are seldom employed to designate 
a particular, we might say, a minute portion of that subject. 
The general language of the clause is such as might be sug- 
gested by a general intent to prohibit State legislation on the 
subject to which that language is applied—the obligation of 
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contracts; not such as would be suggested by a particular 
intent to prohibit retrospective legislation. 
It is also worthy of consideration. that those laws which 
had effected all that mischief the constitution intended to 
prevent, were prospective as well as retrospective, in their 
operation. They embraced future contracts, as well as 
those previously formed. There is the less reason for im- 
puting to the Convention an intention, not manifested by their 
language, to confine a restriction intended to guard against 
the recurrence of those mischiefs, to retrospective legisla- 
tion. For these reasons, we are of opinion, that, on this 
point, the District Court of Louisiana has decided rightly. 


Judgment having been entered in favour of the validity 
of a certificate of discharge under the State laws in those 
cases, (argued in connexion with Ogden v. Saunders,) where 
the contract was made between citizens of the State under 
whose law the discharge was obtained, and in whose Courts 
the certificate was pleaded, the cause was further argued 
by the same counsel, upon the points reserved, as to the 
effect of such a discharge in respect to a contract made 
with a citizen of another State, and where the certificate 
was pleaded in the Courts of another State, or of the United 
States. 

To render the judgment which was finally pronounced 
in the cause intelligible, it is necessary to state, that in addi- 
tion to the plea of the certificate of discharge under the 
insolvent law of the State of New-York, of 1801, the de- 
fendant below, Ogden, pleaded the statute of limitations (of 
New-York,) non assumpsit infra sex annos. 

To this plea, the plaintiff below, Saunders, replied, that 
previous to the running of the statute, to wit, in April, 
1810, the defendant, Ogden, removed from the State of 
New-York to New-Orleans, in the State of Louisiana, 
where he continued to reside until the commencement of 
this suit. 

The jury found the facts of the drawing and acceptance 
of the bills, of the discharge under the insolvent law of 
New-York, and of the defendant’s removing to Louisiana 
at the time stated in the plaintiff’s replication, in the form 
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of what was probably intended to be a special verdict, sub- 
mitting the law to the Court: * It the law be for the plain- 
tiff, then they find for the plaintiff the amount of the seve- 
ral acceptances, with the interest and costs; but if the law 
on the said facts be for the defendant, then the jury find for 
the defendant, with costs.” 

A judgment was rendered by the Court below upon this 
verdict.. And the cause being brought by writ of error be- 
fore this Court, among the errors assigned was the follow- 
ing: “ That the judgment of the Court is for a greater sum 
than is found by the jury; the whole amount of the bills 
set forth in the petition being 2,183 dollars, amounting, with 
interest from the time of the judicial demand, to 2,652 dol- 
lars and 34 cents, Whereas the judgmeut is for the sum of 
4,017 dollars, 64 cents, damages,”’ &c. 


Mr. Justice Jounson. Iam instructed by the majority 
of the Court finally to dispose of this cause. The present 
majority is not the same which determined the general ques- 
tion on the constitutionality of State insolvent laws, with 
reference to the violation of the obligation of contracts. I 
now stand united with the minority on the former question, 
and, therefore, feel it due to myself and the community to 
maintain my consistency. 

The question now to be considered is, whether a dis, 
charge of a debtor under a State insolvent law, would be 
valid against a creditor or citizen of another State, who has 
never voluntarily subjected himself to the State laws, other- 
wise than by the origin of his contract. 

As between its own citizens, whatever be the origin of 
the contract, there is now no question to be made on the 
effect of such a discharge ; nor is it to be questioned, thata 
discharge not valid under the constitution in the Courts of 
the United States, is equally invalid in the State Courts. 
The question to be considered goes to the invalidity of the 
discharge altogether, and, therefore, steers clear of that 
provision in the constitution which purports to give validity 
in every State to the records, judicial proceedings, and se 
forth, of each State. 

The question now to be considered, was anticipated in 
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the case of Sturges v. Crowninshield, when the Court, in 
the close of the opinion delive red, declared. that it means 
to confine its views to the case then under consideration, 
and not to commit itself as to those in which the interests 
and rights of a citizen of another State are implicated. 

The question is one partly international, partly constitu- 
tional. My opinion on the subject is briefly this: that the 
provisica in the constitution which gives the power to the 
general government to establish tribunals of its own in 
every State, in order that the citizens of other States or 
sovereignties might therein prosecute their rights under the 
jurisdiction of the United States, had for its object an har- 
monious distribution of justice throughout the Union; to 
confine the States, in the exercise of their judicial sove- 
reignty, to cases between their own citizens ; to prevent, in 
fact, the exercise of that very power over the rights of citi- 
zens of other States, which the origin of the contract might 
be supposed to give to each State; and thus, to obviate that 
conflictus legum, which has employed the pens of Huberus 
and various others, and which any one who studies the sub- 
ject willplainly perceive, it is infinitely more easy to pre- 
vent than to adjust. 

These conflicts of power and right necessarily arise only 
after contracts are entered into. Contracts, then, become 
the appropriate subjects of judicial cognizance ; and if the 
just claims which they give rise to, are violated by arbitrary 
laws, or if the course of distributive justice be turned 
aside, or obstructed by legislative interference, it becomes 
a subject of jealousy, irritation, and national complaint or 
retaliation. 

It is not unimportant to observe, that the constitution 
was adopted at the very period when the Courts of Great 
Britain were engaged in adjusting the conflicts of right 
which arose upon their own bankrupt law, among the sub- 
jects of that crown in the several dominions of Scotland, 
Ireland, and the West Indies. The first case we have on 
the effect of foreign discharges, that of Ballantine v. 
Golding, occurred in 1783, and the law could hardly be 


held settled before the case of Hunter vy. Potts, which was 
decided in 1791. 
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Any one who will take the trouble to investigate the sub- 
ject, will, | think, be satisfied, that although the British 
Courts profess to decide upon a principle of universal law, 
when adjudicating upon the etiect of a foreign discharge, 
neither the passage in Vattel, to which they coustantly refer, 
nor the practice and doctrines of other nations, will sustain 
them in the principle to the extent in which they assert it, 
It was all important to a great commercial nation, the cre- 
ditors of all the rest of the world, to maintain the doctrine 
as one of universal obligation, that the assignment of the 
bankrupts effects, under a law of the country of the contract, 
should carry the interest in his debts, wherever his debtor may 
reside; and that no foreign discharge of his debtor should 
operate against debts contracted with the bankrupt in his own 
country. But | think it perfectly clear. that in the United 
States a different doctrine has been established ; and since 
the power to discharge the bankrupt is asserted on the same 
principle with the power to assign his debts, that the depar- 
ture from it in the one instance, carries with it a negation of 
the principle altogether. 

It is vain to deny that it is now the established doctrine 
in England, that the discharge of a bankrupt shall be effec- 
tual against contracts of the State that give the discharge, 
whatsoever be the allegiance or country of the creditor. 
But | think it equally clear, that this is a rule peculiar to her 
jurisprudence, and that reciprocity is the general rule of 
other countries ; that the effect given to such discharge is 
so much a matter of comity, that the States of the European 
contient, in all cases reserve the right of deciding whether 
reciprocity will not operate injuriously upon their own citi- 
Zens. 

Huberus, in his third axiom on this subject, puts the ef- 
fect of such laws upon the ground of courtesy, and recog- 
nises the reservation that I have mentioned; other writers 
do the same. 

I will now examine the American decisions on this sub- 
ject ; and, first, in direct hostility with the received doc- 
trines of the British Courts, it has been solemnly adjudged 
in this Court, and, I believe, in every State Court of the 
Union, that, notwithstanding the laws of bankruptcy m 























OF THE UNITED STATES. 


England, a creditor of the bankrupt may levy an attach- 
ment on a debt due the bankrupt in this country, and appro- 
priate the proceeds to his own debt. 

In the case of Harrison v. Sterry, (5 Cranch, 298. 302.) 
a case decided in this Court in 1809, upon full argument, 
and great deliberation, and in which all the English cases 
were quoted, it is expressly adjudged, “ that in the case of 
a contract made with foreigners in a foreign country, the 
bankrupt laws of the foreign country are incapable of ope- 
rating a legal transfer of property in the United States’,’ and 
judgment was given in favour of the attaching creditors, 
against the claim of the foreign assignees. 

In that case, also, another important doctrine is establish- 
ed in hostility with the British doctrine. For the United 
States had interposed a claim against the English assignees, 
in order to obtain satisfaction from the proceeds of the 
bankrupt’s effects in this country, for a debt contracted in 
Great Britain. And this Court decreed, accordingly, ex- 
pressly restricting the power of the country of the con- 
tract to its concoction and exposition. 

The language of the Court is, “ The law of the place 
where a contract is made, is, generally speaking, the law of 
the contract ; that is, it is the law by which the contract is 
expounded. But the right of priority forms no part of the 
contract itself. It is extrinsic, and is rather a personal pri- 
vilege, dependent on the laws of the place where the pro- 
perty lies, and where the Court sits which decides the 
cause. 

And, accordingly, the law of the United States was sus- 
tained, which gave the debts due the bankrupt here, to sa- 
tisfy a debt contracted in England, to the prejudice of the 
law of England, which gave the same debt to the assignees 
of the bankrupt. 

It cannot be necessary to go farther than this case to es- 
tablish, that, so far as relates to the foreign creditor, this 
country does not recognise the English doctrine, that the 
bankrupt law of the country of the contract is paramount in 
disposing of the rights of the bankrupt. 

The United States pass a law which asserts the right to 
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appropriate a debt due a foreign bankrupt, to satisfying a 
debt due itself, and incurred by that bankrupt in his own 
country. The assignees of that, bar krupt question this 
right, and claim the debt as legally vested in them by the 
law of the country of the contract, and maintain that the 
debt due the United States, being contracted in Great Bri- 
tain, was subject to the laws of Great Britain, and, there- 
fore, entitled only to share in common with other creditors 
in the proceeds of the bankrupt’s effects ; that the debt so 
appropriated by the law of the United States to its exclusive 
benefit was, as to all the bankrupt’s contracts, or certainly as 
to all English contracts, vested in the assignees, on interna- 
tional principles, principles which gave effect to the English 
bankrupt laws, so vesting that debt, paramount to the laws of 
other countries. 

In giving effect to the law of the United States, this Court 
overrules that doctrine ; and, in the act of passing that law, 
this government asserts both the power over the subject. 
and the right to exercise that power without a violation of 
national comity ; or has at least taken its stand against that 
comity, and asserted a right to protect its own interests, 
which, in principle, is equally applicable to the interests of 
its own citizens. 

It has had, in fact, regard to the /ex loci rei site, as exist- 
ing in the person and funds of the debtor of the bankrupt, 
and the rights of self preservation, and duty of protection to 
its own citizens, and the actual allegiance of the creditor and 
debtor, not the metaphysical allegiance of the contract, on 
which the foreign power is asserted. 

It would be in vain to assign the decision of this Court in 
Harrison v. Sterry, or the passing of the law of the United 
States, to the general preference, which the government may 
assert in the payment of its own debt, since that preference 
can only exist to the prejudice of its own citizens, whereas, 
the precedence there claimed and conceded operated to the 
prejudice of British creditors. 

The case of Baker vy. Wheaton, adjudged in the Courts of 
Massachusetts in the time of Chief Justice Parsons, (5 Mass. 
Rep. 509.) is a very strong case upon this subject. That 
alse was argued with great care, and all the British casee 
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reviewed ; the Court took time todeliberate, and the same 
doctrine was maintained, in the same year and the same 
month with Harrison v. Sterry, and certainly without any 
communication between the two Courts. 

The case was this: one Wheaton gave a promissory note 
to one Chandler, both being at that time citizens and inhabi- 
tants of Rhode Island. Wheaton was discharged under the 
bankrupt laws of Rhode Island, both still continuing citi- 
zens and inhabitants of the same State, and the note remain- 
ing the property of Chandler. Subsequent to the discharge, 
Chandler endorses the note to Baker, and Wheaton is ar- 
rested in Massachusetts. He pleads the discharge in bar, 
and the Court, in deciding, expresses itself thus. “ When, 
therefore, the defendant was discharged from that contract, 
lege loci, the promisee was bound by that discharge, as he 
was a party to the laws of that State, and assenting to their 
operation, But if, when the contract was made, the pro- 
misee had not been‘a citizen of Rhode Island, he would not 
have been bound by the laws of it or any other State, and 
holding this nate at the time of the discharge, he might after- 
wards maintain an action upon it in the Courts of this State.” 
And again, (page 311.) “ if the note had been transferred to 
the plaintiff, a citizen of this State, whilst it remained due 
and undischarged by the insolvent laws of Rhode Isfand, 
those laws could not affect his rights in the Courts of law in 
this State, because hers not bound by them.” 

This, it will be observed, regards a contract acknowledged 
to be of Rhode Island origin. 

There is another case reported in the decisions of the same 
State, (10 vol. p. 337.) which carries this doctrine still far- 
ther, and, I apprehend, to a length which cannot be main- 
tained. 

This was the case of Watson v. Bourne, in which Watson, 
a citizen of Massachusetts, had sued Bourne in a State 
Court, and obtained judgment. Bourne was discharged un- 
der the ins::Ivent laws of that State, and being afterwards 
found in Massachusetts was arrested on an action of debt 
upon the judgment. He pleads the discharge; plaintiff re- 
plies, that he, plaintiff, was a citizen of Massachusetts, and, 
therefore. not precluded by the discharge. The origin of the 
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debt does’ not appear from the report, and the argument 


\oor\—~w turned wholly on the question, whether by entering judg- 
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ment in the Court of the State, he had not subjected his 
rights to the State laws pro tanto. 

The Court overruled the plea, and recognised the doc- 
trine in Baker v. Wheaton, by declaring, “ that a discharge 
of that nature can only operate where the law is made by 
an authority common to the creditor and debtor in all re- 
spects, where both are citizens or subjects.” 

I have little doubt that the Court was wrong in denying 
the effect of the discharge as against judgments rendered in 
the State Courts, when the party goes voluntarily and unne- 
cessarily into those Courts ; but the decision shows, in other 
respects, how decidedly the British doctrine is repelled in 
the Courts of that State. 

The British doctrine is also unequivocally repelled in a 
very learned opinion delivered by Mr. Justice Nott, in the 
Court of the last resort in South Carolina, and in which the 
whole Court, consisting of the common law Judges of the 
State, concurred. This was in the case of the Assignees of 
Topham v. Chapman et al. in which the rights of the attach- 
ing creditor were maintained against those of the assignees 
of the bankrupt ; (1 Constitutional Reports, p. 253.) and that 
the same rule was recognised at an early day in the Court 
of Pennsylvania, appears from the leading case of Phillips 
v. Hunter, (2 H. Black. 402.) in which a British creditor, 
who'had recovered of a debtor of the bankrupt in Pennsylva- 
nia, was compelled by ¢he British Courts to refund to the as- 
signees in England, as for money had and received to their 
use. 

I think it, then, fully established, that in the United States 
a creditor of the foreign bankrupt may attach the debt due 
the foreign bankrupt, and apply the money to the satisfaction 
of his peculiar debt, to the prejudice of the rights of the as- 
signees or other creditors. 

I do not here speak of assignees, or rights created, under 
ihe bankrupt’s own deed ; those stand on a different ground, 
and do not affect this question. 1! confine myself to assign- 
ments, or transfers, resting on the operation of the laws of 
the country, independent of the bankrupt’s deed ; to. the 
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vights and liabilities of debtor, creditor, bankrupt, and as- 
signees, as created by law. 

What is the actual bearing of this right to attach, so gene- 
rally recognised by our decisions ? 

It imports a general abandonment of the British princi- 
ples ; for, according to their laws, the assignee alone has the 
power to release the debtor. But the right to attach neces- 
sarily implies the right to release the debtor, and that right 
is here asserted under the laws of a State which is not the 
State of the contract. 

So, also, the creditor of the bankrupt is, by the laws of 
his country, entitled to no more than a ratable participa- 
tion in the bankrupt’s effects. But the right to attach im- 
ports a right to exclusive satisfaction, if the effects so attach- 
ed should prove adequate to make satisfaction. 

The right to attach also imports the right to sue the bank- 
rupt ; and who would impute to the bankrupt law of another 
country, the power to restrain the citizens of these States in 
the exercise of their right to go into the tribunals of their 
own country for the recovery of debts, wherever they may 
have originated? Yet, universally, after the law takes the 
bankrupt into its own hands, his creditors are prohibited 
from suing. 

Thus much for the law of this case in an international 
view. I will consider it with reference to the provisions of 
the constitution. 

I have said above, that I had no doubt, the erection of a 
distinct tribunal for the resort of citizens of other States, 
was introduced, ex industria, into the constitution, to pre- 
vent, among other evils, the assertion of a power over the 
rights of the citizens of other States, upon the metaphysical 
ideas of the British Courts on the subject of jurisdiction 
over contracts. And there was good reason for it; for, 
upon that principle it is, that a power is asserted over the 


rights of creditors which involves a mere mockery of jus- 
tice. 


Thus, in the case of Burrows v. Jemino, (reported in 
2 Strange, and better reported in Moseley, and some other 
books,) the creditor, residing in England, was cited, probably, 
hy a placard on a door-post in Leghorn, to appear there to 
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answer to his debtor ; and his debt passed upon by the Court, 
perhaps, without his having ever heard of the institution of 
legal process to destroy it. 

The Scotch, if | remember correctly, attach the summons 
on the flag-staff, or in the market place, at the shore of 
Leith; and the civil law process by proclamation, or viis 
et modis, is not much better, as the means of subjecting the 
rights of foreign creditors to their tribunals. 

All this mockery of justice, and the jealousies, recrimina- 
tions, and, perhaps, retaliations, which might grow out of it, 
are avoided, if the power of the States over contracts, after 
they become the subject exclusively of judicial cognizance, 
is limited to the controversies of their own citizens. 

And it does appear to me almost incontrovertible, that 
the States cannot proceed one step farther without exer- 
cising a power incompatible with the acknowledged powers 
of other States, or of the United States, and with the rights 
of the citizens of ether States. 

Every bankrupt or insolvent system in the world, must 
partake of the character of a judicial investigation. Parties 
whose rights are to be affected, are entitled to a hearing. 
Hence every system, in common with the particular system 
now before us, professes to summon the creditors before 
some tribunal, to show cause against granting a discharge to 
the bankrupt. . 

But on what principle can a citizen of another State be 
forced into the Courts of a State for this investigation? The 


judgment to be passed is to prostrate his rights ; and on the 


subject of these rights the constitution exempts him from 
the jurisdiction of the State tribunals, without regard to the 
place where the contract may originate. In the only tri- 
bunal to which he owes allegiance, the State insolvent, or 
bankrupt laws, cannot be carried into etlect ; they have a 
law of their own on the subject ;* and a certificate of dis- 
charge under any other law would not be acknowledged as 
valid even iw the Courts of the State in which the Court of 
the United States that grants it, is held. Where is the reci- 
procity’? Where the reason upon which the State Courts 


a Act of Congress of January 6th, 1800, ch. 4. (vol. 3. p. 301.) 
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can thus exercise a power over the suitors of that Court, 


when that Court possesses no such power over the suitors of oe~-—ey/ 


the State Courts ? 


v. 
In fact, the constitution takes away the only ground upon Saunders. 


which this eminent dominion over particular contracts can 
be claimed, which is that of sovereignty. For the constitu- 
tional suitors in the Courts of the United States, are not 
only exempted from the necessity of resorting to the State 
tribunals, but actually cannot be forced into them. If, then, 
the law of the English Courts had ever been practically 
adopted in this country in the State tribunals. the constitu- 
tion has produced such a radical modification of State power 
over even their own contracts, in the hands of individuals 
not subject to their jurisdiction, as to furnish ground for ex- 
cepting the rights of such individuals from the power whieh 
the States unquestionably possess over their own contracts, 
and their own citizens. 

Follow out the contrary doctrine in its consequences, and 
see the absurdity it will produce. 

The constitution has constituted Courts professedly in- 
dependent of State power in their judicial course; and yet 
the judgments of those Courts are to be vacated, and their 
prisoners set at large, under the power of the State Courts, 
or of the State laws, without the possibility of protecting 
themselves from its exercise. 

I cannot acquiesce in an incompatibility so obvious. 

No one has ever imagined, that a prisoner, in confinement 
under process from the Courts of the United States, could 
avail himself of the insolvent laws of the State in which 
the Court sits. And the reason is, that those laws are mu- 
nicipal and peculiar, and appertaining exclusively to the 
exercise of State power in that sphere in which it is sove- 
reign, that is, between its own citizens, between suitors sub- 
jected to State power exclusively, in their controversies be- 
tween themselves. 

In the Courts of the United States, no higher power is 
asserted than that of discharging the individual in confine- 
ment under its own process. This affects not to interfere 
with the rights of creditors in the State Courts, against the 
same individual. Perfect reciprocity would seem to indi. 
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cate, that no greater power should be exercised under State 
authority over the rights of suitors who belong to the Uni- 
ted States jurisdiction. Even although the principle as- 
serted in the British Courts, of supreme and exclusive power 
over their own contracts, had obtained in the Courts of the 
United States, | must think that power has undergone a ra- 
dical modification by the judicial powers granted to the Uni- 
ted States. 

I, therefore, consider the discharge under a State law, as 
incompetent to discharge a debt due a citizen of another 
State ; and, it follows, that the plea of a discharge here set 
up, is insufficient to bar the rights of the plaintiff. 

It becomes necessary, therefore, to consider the other er- 
rors assigned in behalf of the defendant; and, first, as to 
the plea of the act of limitations. 

The statute pleaded here is not the act of Louisiana, but 
that of New-York ; and the question is not raised by the 
facts or averments, whether he could avail himself of that 
law if the full time had run out before his departure from 
New-York, as was supposed in argument. The plea is ob- 
viously founded on the idea, that the statute of the State of 
the contract, was generally pleadable in any other State, a 
doctrine that will not bear argument. 

The remaining error assigned has regard to the sum for 
which the judgment is entered, it being for a greater amount 
than the nominal amount of the bills of exchange on which 
the suit was brought, and which are found by the verdict. 

There has been a defect of explanation on this subject ; 
but, from the best information afforded us, we consider the 
amount for which judgment is entered, as made up of prin- 
cipal, interest, and damages, and the latter as being legally 
incident to the finding of the bills of exchange, and their 
non-payment, and assessed by the Court under a local prac- 
iice consonant with that by which the amount of written 
contracts is determined, by reference to the prothonotary, in 
many other of our Courts. We, therefore, see no error in 
it. The judgment below will, therefore, be affirmed. 

And the purport of this adjudication, as I understand it, is, 
that as between citizens of the same State, a discharge of a. 
bankrupt by the laws of that State, is valid as it affects pos 
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terior contracts ; that as against creditors, citizens of other 
States, it is invalid as to all contracts. 

The propositions which | have endeavoured to maintain 
in the opinion which | have delivered are these : 

Ist. ‘That the power given to the United States to pass 
bankrupt laws is not exclusive. 

2d. That the fair and ordinary exercise of that power by 
the States does not necessarily involve a violation of the ob- 
ligation of contracts, multo fortiori of posterior contracts. 

3d. But when, in the exercise of that power, the States pass 
beyond their own limits, and the rights of their own citi- 
zens, and act upon the rights of citizens of other States, 
there arises a conflict of sovereign power, and a collision 
with the judicial powers granted to the United States, which 
renders the exercise of such a power incompatible with the 


rights of other States, and with the constitution of the United 
States. 


. 
Mr. Justice Wasuineton, Mr. Justice THompson, and 
Mr. Justice TrimBue, dissented. 


Mr. Chief Justice Marsuatt, Mr. Justice Duvatt, and 


Mr. Justice Story, assented to the judgment, which was en- 
tered for the defendant in error. 


Judgment affirmed.* 


a Inthe case of Shaw v. Robbins, the judgment below was rever- 
sed. This was an action on several bills of exchange, drawn by the 
plaintiff on the defendant, payable to plaintiff’sorder, and by the de- 
fendant duly accepted. At the time of the transaction, the plaintiff 
was a citizen of Massachusetts, resident in that State, and the de- 
fendant a citizen of New-York, and there resident. The action was 
brought in a State Court, in Ohio, and the defendant relied on a 
discharge, obtained in New-York, under the provisions of the insol- 
vent laws of that State. The highest Court of law in Ohio gave 


judgment for the defendant; and the cause was brought before this 
Court by a writ of error. 


Mr. Justice Jonnson. This is a contract between a citizen of 


New-York and a citizen of Massachusetts It only differs from Og 
den v. Saunders in this particular, that the action was brought in a 
State Court; not the Court of New-York, but the Court of another 


State. We think the decision in the case of Ogden v. Saunders ap- 
plies to this, and must govern its decision. 


The judgment below, 
therefore, must be reversed, and the cause remanded for such fur- 
ther proceedings as the law may require. 


Vor. XU. A7 
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[Constitutiona Law.]} 
Mason against Hatter. 


The States have a right to regulate, or abolish, imprisonment for 
debt, as a part of the remedy for enforcing the performance of 
contracts. 

Where the condition of a bond for the jail limits, in Rhode Island, 
required the party to remain a true prisoner in the custody of the 
keeper of the prison, and within the limits of the prison, ‘ until he 
shall be lawfully discharged, without committing any manner of 
escape or escapes during the time of restraint, then this obligation 
to be void, or else to remain in full force and virtue ;” held, that a 
discharge, under the insolvent Jaws of the State, obtained from the 
proper Court, in pursuance of a resolution of the legisjature, 
and discharging the party from all his debts, &c. “ and from all 
imprisonment, arrest, afd restraint of his person therefor,’’—was 
a lawful discharge, and that his going at large under it was no 
breach of the condition of the bond. 


THIS was an action of debt, brought in the Circuit Court 
of Rhode Island, upon two several bonds given by the de- 
fendant, Haile, to the plaintiff, Mason, and one Bates, whom 
the plaintiff survives, one of which bonds was executed on 
the 14th, and the other on the 29th of March, 1814. The 
condition in both bonds was the same, except as to dates 
and sums, and is as follows: 

‘“‘ The condition of the above obligation is such, that if the 
above bounden Nathan Haile, now a prisoner in the State’s 
jail, in Providence, within the county of Providence, at the 
suit of Mason and Bates, do, and shall from henceforth con- 
tinue to be a true prisoner, in the custody, guard, and safe- 
keeping of Andrew Waterman, keeper of said prison, and in 
the custody , guard, and safe keeping of his deputy, officers, 
and servants, or some one of them, within the limits of said 
prison, until he shall be dawfully discharged, without com- 
mitting any manner of escape or escapes, during the time 
of restraint, then this obligation to be void, or else to remain 
in full force and virtue.” 
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To the declaration upon these bonds, the defendant plead- 
ed several pleas; the substance*of which was, that in June, 
1814, after giving the bonds, the defendant presented a pe- 
tition to the legislature of Rhode Island, praying for relief, 
and the benefit of an act passed in June, 1756, entitled “an 
act for the relief of insolvent debtors,” and that, in the mean 
time, all proceedings against him for debt might be stayed, 
and he be liberated from jail, on giving bonds to return to jail 
in case his petition shall not be granted. Upon this petition, 
the legislature, in February, 1815, passed the following re- 
solution : “¢ On the petition of Nathan Haile, praying, for the 
reasons therein stated, that the benefit of an act, entitled, ‘ An 
act for the relief of insolvent debtors,’ passed in the year 
1756, be extended to him, voted, that said petition be con- 
tinued till the next session of this assembly ; and that, in the 
mean time, all proceedings ‘against him, the said Haile, on 
account of his debts, be stayed; and that the said Haile be 
liberated from his present confinement, in the jail, in the 
county of Providence, on his giving sufficient bond to the 
sheriff of said county, conditioned to return to jail in case 
said petition is not granted.” That, on the 28th of Februa- 
ry, 1815, he gave sufficient bond, with surety, to the sheriff, 
conditioned to return to jail, incase the petition should not be 
granted, and, thereupon, the sheriff did liberate and dis- 
charge him from his said confinement, in said jail, and permit 
him to go at large, out of said Waterman’s custody, and the 
custody of the keeper of said prison, his deputy, officers, 
and servants, and out of the limits of said jail and jail-yard ; 
and he, said Haile, did, upon being so liberated, depart and 
go at large out of the same accordingly, and so continued at 
large and liberated, until the prayer of said petition was 
granted by the legislature, at the February session, 1816, and 
ever since, as lawfully he might. That, in February, 1816, 
the legislature, upon a due hearing, granted the prayer of 
ihe defendant’s petition, and passed the following resolu- 
tion : “ On the petition of Nathan Haile, of Foster, praying, 
for the reasons therein stated, that the benefit of an act pass- 
ed in June, 1756, for the relief of insolvent debtors, may be 
extended to him: voted, that the prayer of the petition be, 
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and the same is hereby granted.”” That the defendant after- 
wards, in pursuance of the above resolution, and of the 
laws of the State, received in due form, from the proper 
Court, a judgment, “ that he should be, and thereby was, fully 
discharged of and from all debts, duties, contracts, and de- 
mands, of every name, nature, and kind, outstanding against 
him, debts due to the State aforesaid, and to the United 
States, excepted, and from all imprisonment, arrest, and re- 
straint of his person therefor.” 

To the pleas so pleaded the plaintiff demurred ; there was 
a joinder in demurrer ; and, on the argument of the cause, 
the opinions of the judges of the Court below’were opposed, 
upon the question whether the defendant was entitled to 
judgment, on the ground that the matters set forth on his 
part in his pleas, were sufficient to bar the action, or whe- 
ther the plaintiff was entitled to judgment upon the demur- 
rers and joinders. The question was thereupon certified to 
this Court for final decision. 


The cause was argued by Mr. Webster and Mr. Bliss, for 
the plaintiff, and by Mr. Whipple and Mr. Wheaten, for the 
defendant. 

On the part of the plaintiff, it was argued, that the acts 
of the legislature of Rhode Island of February, 1815, and 
of February, 1816, liberating the person of the defendant 
from imprisonment, and reviving in his favour an obsolete 
insolvent act of the colonial legislature, passed in the year 
1756, were (in the strictest sense) laws impairing the obli- 
gation of contracts. They interfered with an actually vest- 
ed right of the creditor, acquired under existing laws, and 
entitling him to a particular remedy against the person of 
his debtor. Upon the narrowest construction which had 
ever been given to the prohibition in the constitution of the 
United States, they impaired the obligation of the bonds 
now in question; which, though a part of the judicial pro- 
ceedings to enforce the execution of the primary contract, 
were still ‘* contracts,’ within the letter and spirit of the 
constitution. The obligation of these contracts was entirely 
destroyed by these legislative acts, which were not general 
laws, but private acts, professedly intended for the relief of 
the party in the particular case. They might even be con- 
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sidered void on general principles, indépendent of the posi- 
tive prohibition in the constitution, as being retrospective 
laws interfering with vested rights. The law of 1756 was 
no longer in force in Rhode Island, and the reference to it 
in the acts of 1815,and 1816, could only have the effect of 
reviving it in the particular case, and was tantamount to the 
enactment of a new law with similar provisions. But the 
acts now in question were clearly retrospective acts of le- 
gislation, impairing the obligation of contracts in existence 
when the acts were passed ; and, consequently, the case fell 
within the principles determined by the majority of the 
Court in Ogden v. Saunders." 


For the defendant, it was insisted, that although the act of 
1756 was not in force (as a general and permanent law) 
when the bonds were given, yet the statutes of 1798, and 
1812, provide for relief in cases of insolvency; which is 
always granted by referring to the act of 1756, and reviving 
its provisions in favour of the individual. These statutes, 
together with the established usage under them, making 
part of the unwritten law of the State, form a system or code 
of insolvent laws, authorizing the debtor to petition in the 
manner prescribed by the act of 1756, constituting the le- 
gislature a Court to hear and determine it as a case between 
debtor and creditor,’ and requiring an assignment of the 
debtor’s property for the benefit of all his creditors. The 
local legislature possesses sovereign power over the remedy, 
in its own Courts, for the enforcement of contracts made 
within its own territory ;° and the acts under which the pri- 
son bonds were given, as well as those under which the dis- 
charge was obtained, are a part of the process laws of the 
State, which it has a right to make, alter, and repeal, at its 
pleasure. The bonds in question could hardly be consider- 
ed as contracts within the meaning of the constitutional pro- 
hibition, since there is but one voluntary party to them. 
They are rather a part of the judicial process for enforcing 
ithe performance of contracts, and the collection of debts. 


a Ante, p. 213. 


6 Olney v. Andrews, 3 Dail. 308. Calder v. Bull, 3 Dall. 386. 
e Sturges v. Crowninshield, 4 Wheat. Rep. 200, 201. 
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The legislative resolution of February, 1815, is not void 


rv ~=onsaccount of its dependence on the act of insolvency of 


Mason 


v. 
Haile. 


1816, because the latter, though it professes to discharge 
both person and property, (and, therefore, may be void in 
part,) is not entirely void, it being a present discharge ex- 
ecuted, and, therefore, void only for the excess. But, ad- 
mitting the act of 1816 to be entirely void, that of 1815 
has no necessary connexion with, or dependence upon it. 
If the resolution of 1815 would have been a valid discharge 
from imprisonment in close jail, it must be a valid discharge 
from the limits, as it does not impair the contract for the 
liberty of the yard. It does not impair it, because that 
contract is part of a general system, or code of laws, regu- 
lating the remedy in regard to imprisonment for debt ; and 
taken in connexion with that system, it is plain, that the 
legislature, when they provided the bond as a security for 
the creditor, did not mean to deprive themselves of the 
power of entirely liberating the debtor. The words “ law- 
ful discharge” are general, and necessarily include all dis- 
charges which were lawful previous to the execution of the 
bond. And even if the resolution of 1816 is to be consi- 
dered not as the sentence of a Court of justice, but as a spe- 
cial law, future in its operation, it does not impair the obli- 
gation of the contract, because the bond, by necessary con- 
struction, must be taken to refer to future laws, and is to be 
governed by the laws of the State, general or special, in 
force at the time of the discharge. Whatever these laws 
provide shall be a “ lawful discharge,” is a “ lawful dis- 
charge,” within the meaning of the laws under which the 
bonds were taken, since all these laws are made by the 
same legislative authority, having sovereign control over the 
subject matter. 


Mr. Justice Tuompson delivered the opinion of the Court. 

The question in this case arises upon the following certi- 
ficate of a division of opinion of the judges of the Circuit 
Court of the United States for the District of Rhode Island. 
“¢ ‘This cause came on to be heard, and was argued by counsel 
on both sides, and thereupon the following question occur- 
red: viz. whether, upon the amended pleas in this case, se- 
verally pleaded to the first and second counts of the 
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plaintiff’s declaration, and to which there are demurrers, 
and joinders in demurrer, the defendant is entitled to judg- 
ment, on the ground that the matters set forth therein on 
the part of the defendant, are sufficient to bar the action ; 
or whether the plaintiff is entitled, upon said demurrers and 
joinders, to judgment? Upon which question the Court was 
divided in opinion.” 

It is not understood by this Court, that any question, ag to 
the sufficiency of the:pleas, in point of form, is drawn under 
examination, but simply, whether, upon the merits, the mat- 
ter thereby set up is sufficient to bar the action. The action 
is founded upon two several bonds, given by the defendant 
to the plaintiff, and one Bates, whom the plaintiff survives, 
one dated the 14th, and the other the 29th of March, 1814. 
The condition in both bonds is-the same, except as to dates 
and sums, and is as follows: “ The condition of the above 
obligation is such, that if the above bounden Nathan Haile, 
now a prisoner in the State’s jail, in Providence, within the 
county of Providence, at the suit of said Mason and Bates, 
do, and shall from henceforth continue to be a true prisoner, 
in the custody, guard, and safe-keeping of Andrew Water- 
man, keeper of said prison, and in the custody, guard, and 
safe keeping of his deputy, officers, and servants, or some 
one of them, within the limits of said prison, until he shall 


be lawfully discharged, without committing any manner of 


escape or escapes during the time of restraint, then this ob- 
ligation to be void, or else to remain in full force and virtue.” 

The defence set up by the pleas, to show there has been 
no breach of the condition of the bond, is substantially, that 
in June, 1814, after giving the bond in question, the defen- 
dant presented a petition to the legislature of Rhode Island, 
praying relief, and the benefit of the insolvent act of 1756; 
and that, in the mean time, all proceedings against his per- 
son and estate, for the collection of debts, might be stayed, 
and he be liberated from jail, on giving bonds to return in 
case his petition should not be granted. Upon this petition, 
the legislature, in February, 1816, passed the following re- 
solution: ‘ On the petition of Nathan Haile, praying, for 
the reasons therein stated, that the benefit of an act, entitled, 
an act for the relief of insolvent debtors, passed in the vear 
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1756, be extended to him, voted, that said petition be con- 
tinued until the next session of this assembly ; and that, in 
the mean time, all proceedings against the said Haile, on 
account of his debts, be stayed ; and that the said Haile be 
liberated from his present imprisonment, in the jail, in the 
county of Providence, on his giving sufficient bond to the 
sheriff of the county, conditioned to return to jail in case said 
petition is not granted.” The defendant, after the passing 
of this resolution, gave the bond required by it, and, on the 
28th of the same month, was discharged from imprisonment, 
and has ever since been at large, out of the custody of the 
sheriff. In February, 1816, the legislature, upon a due 
hearing, granted the prayer of the defendant, and passed the 
following resolution: ‘ On the petition of Nathan Haile, 
of Foster, praying, for the reasons therein stated, that the 
benefit of an act, passed in June, 1756, for the relief of in- 
solvent debtors, may be extended to him, voted, that the 
prayer of the said petition be, and the same is hereby grant- 
ed.” By the granting of the prayer of the petition, the con- 
dition of the second bond given to the sheriff was complied 
with, and the bond became extinguished. 

The defendant afterwards proceeded to take the benefit of 
the insolvent act revived in his favour, according to thesta- 
tute provisions, and received in due form from the proper 
Court, a judgment, “that he should be, and thereby was fully 
discharged of and from all debts, contracts and demands, of 
every name, nature, and kind, outstanding against him, debts 
due to the State aforesaid, or to the United States, excepted, 
and from al! imprisonment, arrest, and restraint of his per- 
sontherefor.”’ The insolvent act of 1756 is not considered 
in force as a general and permanent law, but the legislature 
of Rhode Island has been in the constant habit of entertain- 
ing petitions, like the present, and has by the general law of 
1798, (now in force,) prescribed the mode by which such pe- 


' titions are to be regulated, and in case of granting the pray- 


er of the petition, the course is to pass an act or resolution, 
giving the benefit of the act of 1756 to the petitioner, and thus, 
in effect, reviving it for his particular benefit. So, that the 
mode pursued to obtain the discharge of the defendant, as 
set out in the pleas. was according to the established course 
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of proceeding in cases of insolvency, and in conformity to 1g97, 

the laws of Rhode Island, by which the defendant was dis- we 

charged from all his contracts, and from imprisonment. * ans 
The effect of this discharge upon the original judgment Haile, 


against Haile is not now drawn in question. The only in- | dition. of 


quiry is, whether he has violated the condition of his bonds the bond, whe- 
ther satisfied » 


of March, 1814, by going at large, under the authority and) the dis. 
sanction of the resolutions of the legislature, as before sta- Seon ~ Pe 
ted. Hisbond required him to remain a true prisoner, until insolvent laws 
he should be lawfully discharged, without committing any . a 
manner of escape during the time of restraint. The bond = mg 
is not that he shall remain a true prisoner until the debt tees 
shall be paid. Nor is there any thing upon the face of the 
bond, or if we look out of it, to the known and established 
laws and usages in that State, callingfor such a construc- 
tion. A Jawful discharge, in its general signification, will 
extend to, and be satisfied by, any discharge obtained under 

the legislative authority of the State. And it is not unrea- 
sonable to consider such prison bonds as given subject to 

the ordinary and well known practice in Rhode Island, for 

the legislature to entertain petitions in the manner pursued 

by the defendant, to obtain the benefit of the insolvent act of 

1756, in the manner in which these petitions are received 

and proceeded upon, as prescribed by the act of 1798. And, 

indeed, this cannot strictly be considered a private contract 

between the parties, but rather asa statute engagement, im- 

posed by an act of the legislature, and as a part of the pro- 

cess under which the defendant was held as a prisoner. 

And with the full knowledge of this regulation and practice, 

it is hardly to be presumed, that such discharges were not 
understood to be lawful discharges, And the same remarks 

will apply to the term escape in the bond, which can mean 

no more than a departare from the limits without lawful au- 

thority. Suppose the legislature, after the execution of this 

bond, had enlarged the jail limits? Itsurely would not have 

been an escape for the defendant to have availed himself of 

the enlarged limits, and gone beyond his former bounds. 

And yet, if the limits prescribed at the time the bond was 

executed, are to govern the effect and operation of the bond, 

it would be an escape. Such bonds may well be considered 
Vou. XI, 48 
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1827. as an enlargement of the prison limits, and a mere moditica- 
~~ tion of the imprisonment, according to the provisions of the 
— laws of Rhode Island. 
Haile. Canit be doubted but the legislatures of the St»tes, so far 
Tie ts as relates to their own process, have a right to abolish im- 
tate le- Ke 
gislatureshave prisonment for debt altogether, and that such law might ex- 
cr over. the tend to present, as well as future imprisonment? We are 
subject of im- not aware that such a power in the States has ever been 
prisonment for ‘ . : 
debt, on pro- questioned. And if such a general law would be valid un- 
oun y ahora der the constitution of the United States, where is the pro- 
hibition to be found, that denies to the State of Rhode 
Island the right of applying the same remedy to individual 
cases? This isa measure which must be regulated by the 
views of policy and expediency entertained by the State 
legislatures. Such laws act merely upon the remedy, and 
that in part only. They do not take away the’entire re- 
medy, but only so far as imprisonment forms a part of such 
remedy. The doctrine of this Court in the case of Sturges 
v. Crowninshield, (4 Wheat. Rep. 200.) applies with full 
force to the present case. ‘“ Imprisonment of the debtor,” 
say the Court, “‘ may be a punishment for not performing 
his contract, or may be allowed as a mean for inducing bim 
to perform it. But a State may refuse to inflict this punish- 
ment, or may withhold it altogether, and leave the contract 
in full force. Imprisonment is no part of the contract, and 
simply to release the prisoner, does not impair its obliga- 
_ tion.” 
The discharge, In whatever light, therefore, the question is viewed, no 
vas a’ lawful breach of the condition of the bond, according to its true 


discharge, __ sense and interpretation, has been committed. The libera- 
within thecon- 


dition of the tion of the defendant from confinement, on his giving bond 
jMborties. to the sheriff to return to jail in case his petition for a dis- 
charge should not be granted, was sanctioned by the duc 
exercise of legislative power, and was analogous to extend- 
ing to him more enlarged jail limits, and would not be con- 
sidered an escape. And both this and the final discharge, 
so far, at all events, as it related to the imprisonment of the 
defendant, affected the remedy in part only, and was in the 
due and ordinary exercise of the powers vested in the legis- 
tature of Rhode Island. and was a lawful discharge, and ne 
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escape, and of course, no. breach of the condition of the 
bond in question. 

It must, accordingly, be certified to the Circuit Court, 
that the matters set forth in the defendant’s amended pleas, 
are sufficient to bar the plaintiff’s action. 


Mr. Justice Wasuineron dissented. It has never been 
my habit to deliver dissenting opinions in cases where it has 
been my misfortune to differ from those which have been 
pronounced by a majority of this Court. Nor should I do 
so upon the present occasion, did I not believe, that the opi- 
nion just delivered is at variance with the fundamental prin- 
ciples upon which the cases of Sturges v. Crowninshield, 
and Ogden v. Saunders, have been decided. . A regard for 
my own consistency, and that, too, upon a great. constitu- 
tional. question, compels me to record the reasons upon 
which my dissent is founded. 

The great, the intelligible principle, upon which those 
cases were decided, is, that a retrospective State law, so faras 
it operates to discharge, or to vary the terms of an existing con- 
tract, impairs its obligation, and is, for that reason, a violation 
of the tenth section of the first article of the constitution of the 
United States; but that a law, which is prospective in its 
operation, has not this effect, and, consequently, is not for- 
bidden by thatinstrument. But, if 1 rightly understand the 
opinion pronounced in this case, and the facts upon which 
it is founded, this principle is subverted, and the distinction 
between retrospective and prospective laws, in their appli- 
cation to contracts, is altogether disregarded. The facts 
are, that the bond upon which this action is brought, bears 
date the 14th of March, 1814, and the condition is, that the 
defendant, then a prisoner in the State’s jail in Providence, 
at the suit of the plaintiff, shall continue to be a true pri- 
soner, in the custody and safe keeping of the keeper of the 
said jail, within the limits of the said prison, until he shall 
be lawfully discharged. Upon the petition of the defendant 
to the legislature of Rhode Island, to extend to him the be- 
nefit of a certain act passed in the year 1756, an act was 
passed in February, 1815, which liberated him from his con- 
finement in the jail aforesaid, on his giving a bond to return 
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to the said jailin case his petition should not be granted ; 
and, by a subsequent act passed in the following year, he was 
discharged from his debts, upon a surrender previously made 
of all his estate, for the benefit of his creditors. The plea 
admits, that the defendant did depart from the limits of the 
jail, and justifies the alleged escape under the above acts of 
the legislature. The opinion considers those acts as con- 
stitutional, and decides that the defendant was lawfully dis- 
charged within the terms of his bond. 

The case of Sturges v. Crowninshield arose upon a con- 
tract for the payment of money, from which the debtor was 
discharged under a subsequent State insolvent law, and this 
discharge was plead in bar of the action upon the contract. 
This Court decided the plea to be insufficient, upon the 
ground, that the law upon which it was founded impaired 
the obligation of the contract, which was entered into pre- 
vious to his discharge. The obligation of the contract upon 
which the present suit was brought, is not to pay money, 
but to continue a true prisoner within the limits of the jail in 
which he was then confined. A subsequent act of the le- 
gislature discharges him from his confinement, and authorizes 
him to go at large, of which law he availed himself, and un- 
der which he justifies the alleged breach of the condition of 
his bond. 

A contract, we are informed by the above case, is an 
agreement by one or more persons to do, or not todo, a par- 
ticular thing ; and the law which compels a performance of 
such contract, constitutes its obligation. The thing to be 
done in that case was, to pay money; and in this, it is, to 
continue a true prisoner ; and, at the time it was concluded, 
the existing law of Rhode Island required him to perform 
this engagement. A discharge from his debts in the former 
case, by a subsequent law of the State, impaired that obli- 
gation ; but this obligation, it is said, is not impaired by a 
subsequent law which discharges him from confinement, as 
well as from all his debts. If the principle which governs 
the two cases can be reconciled with each other, the course 
of reasoning by which it is to be effected is quite too subtle 
formy mind to comprehendit. __ 

It was stated, in the case alluded to, that imprisonment of 

















OF THE UNITED STATES. 


the debtor forms no part of the contract, and, consequently, 
that a law which discharges his person from confinement 
does hot impair its obligation. This | admit, and the prin- 
ciple was strictly applicable to a contract fogthe payment of 
money. But can it possibly apply toa case where the re- 
straint of the person is the sole object of the contract, and 
continuing within the limits of the prison the thing con- 
tracted to be done? 

I admit the right of a State to put an end to imprison- 
ment for debt altogether, and even to discharge insolvent 
debtors from their debts, by the enactment of a bankrupt 
law for that purpose. I am compelled, by the case of 
Sturges v. Crowninshield, to make this latter admission, and 
I voluntarily make the former. But what I insist upon is, 
that if the law in either case is made to operate retroac- 
tively upon contracts, to do what the law discharges the 
party from doing, it impairs the obligation of the contract, 
and is so far invalid. 

I will now briefly consider the reasons which are assigned 
for distinguishing this case from that of Sturges v. Crownin- 
shield. 

It is said, that the bond in this case is not, in point of 
law, a contract, since there is but one voluntary party to it, 
and a contract cannot exist unless there be at least two 
parties to it. My answer is, that the law of Rhode Island 
which authorized the giving of the bond, made the creditor 
the other party, as much so as creditors and legatees are 
made parties to a bond, which the law requires an execu- 
tor to give: If this answer be not considered as satisfac- 
tory, | will add another, which is, that the creditor has 
adopted it as his contract by putting it in suit. 

Again, it is said, thatthe acts which discharged this de- 
fendant from his imprisonment, and even from the debt alto- 
gether, are not retrospective in their operation, and are not so 
considered in the State where they were passed. 

How they are considered in that State, is more than this 
Court can judicially know, and, consequently, that circum- 
stance cannot here form the basis of a judicial determina- 
tion. 


All that we do judicially know is, that the act of 1756 
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was a temporary law, and expired nearly half a century ago, 
It was, then, in the year 1815, as if it had never existed. 
An.act in this year to revive it, either as a general law, or 
for the purpose of benefitting a particular individual, is 
the enactment of a new law, which derives all its force 
from .the will of the legislature which enacts it, and not 
from that of the legislature to which the expired law owed 
its temporary existence. Is it possible that argument, or 
authorities, can be required to prove this proposition? 
Would the argument upon which the contrary proposition 
is founded have been adopted in the case of Sturges v. 
Crowninshield, if the discharge had been under an act pass- 
ed subsequent to the contract, which revived an old ex- 
pired insolvent or bankrupt law? And am I to understand, 
that contracts for the payment of money, as well as for the 
restraint of the person of the debtor, may now be discharged 
in the State of Rhode Island at any time, by an act to re- 
vive the act of 1756 in favour of debtors for whose benefit 
it may be revived? If this be the effect of the present de- 
cision, (and I confess! cannot perceive how it can be other- 
wise,) the decision in the case of Sturges v. Crowninshield 
will avail nothing in that State, or in any other of the States 
in whose code an old deceased insolvent law can be found, 
which, in the days of its existence, authorized a legislative 
discharge of a debtor from his debts, or from his prison 
bounds bond. 

Lastly, it is said, that this law does no more than enlarge 
the limits of the prison rules, within which the defendant 
bound himself to continue. And can it be contended, that 
a law which has this effect does not vary (and if it does 
so, it impairs,) the terms of the contract entered into by the 
defendant? For what object was he restricted to certain 
limits, if not to coerce him to pay the debt for which the 
plaintiff had a judgment and execution against him? And 
is not this object defeated, and the whole value of his prison 
bounds contract destroyed, by enlarging the limits to those 
of the State, of the United States, or of the four quarters of 
the globe? I shall add nothing further. Ihave prepared no 
written opinion; my object in declaring my dissent from 
that which has been delivered, being not so much to prove 
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that opinion to be wrong, as to vindicate my own consis- 1897, 
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[ INSURANCE. ] 


The Cotumsran Insurance Company, Plaintiffs in Error, 
against Cattett, Defendant in Error. 


A policy for 10,000 dollars, upon a voyage * at and from Alexandria 
to St. Thomas, and two other ports in the West Indies, and back 
to her port of discharge, in the United States, upon all lawful goods 
and merchandise, laden or to be laden on board the ship, &c. be- 
ginning the adventure upon the said goods and merchandise from 
the lading at Alexandria, and continuing the same until the said 
goods and merchandise shall be safely landed at St. Thomas, &c. 
and the United States aforesaid :” is an insurance upon every suc- 
cessive cargo taken on board in the course of the voyage out and 
home, so as to cover the risk of a return cargo, the proceeds of the 
sales of the outward cargo. 

Such a policy covers an insurance of 10,000 dollars during the whole 
voyage out and home, so long as the assured has that amount of 
property on board, without regard to the fact of a portion of the 
original cargo having been safely landed at an intermediate port 
before the loss. 

Where the cargo, in the course of the outward voyage, and before its 
termination, was permanently separated from the ship by the total 
wreck of the latter, and the cargo being perishable in its nature, 
though not injured to one halfits value, it became necessary to sell 
it, the further prosecution of the voyage with the same ship or car- 
go became impracticable : held, that this was a technical total loss. 
on account of the breaking up of the voyage. 

Whether a delay at a particular port constitutes a deviation, depends 
upon the usage of trade with reference to the object of selling the 
cargo. Where different ports are to be visited for this purpose, the 
owner has a right to limit the price at which the master may sell, to 
a reasonable extent; and a delay at a particular port, if bona fide 
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made for that purpose, does not constitute a deviation, though oc- 
casioned by this restriction. 


Columbian Freight is not a charge upon the salvage of cargo in the hands of the 


Ins. Co 
v. 


Catlett. 
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underwriters, whether the assured is owner of the ship or not. 


This cause was argued by Mr. Webster and Mr. Taylor 
for the plaintiffs in error, and by the Attorney General and 
Mr. Swann for the defeudant in error. 


Mr. Justice Svory delivered the opinion of the Court. 

This is a writ of error to the Circuit Court of the District 
of Columbia, sitting at Alexandria. 

The original action was upon a policy of insurance, dated 
the '6th of February, 1822, whereby the Columbian Insu- 
rance Company insured the plaintiff ten thousand dollars, 
lost or not lost, at and from Alexandria to St. Thomas, and 
two other ports in the West Indies, and back to her port of 
discharge in the United States, upon all kinds of lawful 
goods and merchandise, laden or to be laden on board the 
ship called the Commerce, &c.; beginning the adventure 
upon the said goods and merchandise from the loading at 
Alexandria, and continuing the same until the said goods and 
merchandise shall be safely landed at St. Thomas, &c. and 
the United States. The goods and merchandise to be va- 
lued, as interest may appear. The policy contained the 
usual risks ; and the premium agreed on was three and three 
quarters per cent., to return half per cent. for each port not 
used or attempted,and no loss happens. There are other pro- 
visions in the policy, which will be hereafter commented on. 
The breach alleged in the declaration is a total loss by pe- 
rils of the seas, with the usual averments of notice and non- 
payment. 

‘The trial was had upon the general issue, and a verdict 
found by consent for the plaintiff, for 10,000 dollars, sub- 
ject to the opinion of the Court upon the demurrer to evi- 
dence filed in the case. It was farther agreed; that if it 
should be the opinion of the Court, that the plaintiff was not 
entitled to recover the full amount of the insurance, but is 
entitled to an average loss, then a reference to ascertain . 
that average, or to modify the amount of the verdict in anv 
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other respect as to the sum, should be made to an auditor, 
and judgment should be given for the sum finally reported 
and confirmed by the Court, subject, however, to the excep- 
tions of either party to any opinion of the Court on that sub- 
ject. The reference was accordingly made, and, upon the 
coming in of the auditor’s report, the Court pronounced its 
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opinion, and gave judgment for the plaintiff for $7,656 57 


cents, with interest, from the 14th of October, 1822. 

From the demurrer to evidence, it appeared, that the ship 
sailed from Alexandria on her voyage about the 14th of Feb- 
ruary, 1822, having on board a cargo of 2,297} barrels of 
flour of the invoice price of $16,887 32 cents, both ship and 
cargo being owned by the plaintiff. On the 21st of March 
she arrived in safety with her cargo at St. Thomas, having 
met with no accident ; and she continued at that port until 
the 30th of May following, for the purpose of selling her car- 
go, and for no other cause. During this period the master, 
who was also consignee, sold by retail 5094 barrels; being 
limited, by his instructions, to eight dollars per barrel, and 
not being able to procure that price for the residue of the 
cargo, he sailed on the 31st of May for Cape Haytien with 
it, and had also on board some doubloons, amounting to $480, 
part of the proceeds of the former sales. He might have 
sold his whole cargo at from $7,50, to $7,75 at St. Thomas: 
The 509} barrels of flour sold at St. Thomas, according to 
the invoice price, amounted to $3,512 99, leaving the value 
of the cargo on board, exclusive of the doubloons, at the time 
of sailing from that port, according to the invoice, at $12,328 
25 cents. 

On the 6th of June the ship, with her cargo, arrived off 
Cape Haytien, and the captain having gone on shore, the 
ship stretching too far in, took the ground and was wrecked. 
In consequence of this disaster, 155 barrels of flour were to- 
tally lost, 1,633 were got on shore, part without injury, but 
the greater part damaged, and the whole was sold. The gross 
amount of the sales at Cape Haytien was $9,391 34 cents, 
the expenses of salvage, including commissions on sales, 
$4124,72 cents ; the proportion of the captain’s expenses at- 
taching on the cargo, $285 78 cents. Of the proceeds of the 
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sales at Cape Haytien, the sum of $4,953 89 was invested in 
coffee, which was shipped to Baltimore, where it produced 
only $3,517 40 cents. The plaintiff makes a claim for 
freight of the outward cargo of $2,104 25 cents, as a proper 
deduction from the proceeds. 

As soon as the plaintiff heard of the loss, he sent the fol- 
lowing letter to the Insurance Company, under date of the 
5th July, 1822: “ Gentlemen, having received a letter from 
captain M‘Knight, (the master,) informing me that the ship 
Commerce was lost, | abandon the proportion of the cargo 
that your office was interested in. Respectfully, &c.”? The 
captain’s protest, and the survey of the ship, were also exhi- 
bited to the Company on the 14th of August. The aban- 
donment was never finally accepted by the directors, but 
sundry negotiations took place between them and the plain- 
tiff, which, however, led to no effectual arrangement. 

The first question arising in this case, is upon the true 
construction of the policy itselfas to the voyage insured. Is 
itan insurance upon the original cargo only from the time of 
its loading until its final discharge, or is itan insurance upon 
every successive cargo, which is taken on board in the course 
of the voyage out and home, so as to cover the risk of a re- 
turn cargo, the proceeds of the sales of the outward cargo ? 
The argument in behalf of the defendant is, that the risk 
applies upon the terms of the policy only to the original car- 
go, ladenat Alexandria. The terms of the policy are, on a 
voyage, “at and from Alexandria to St. Thomas and 
two other ports in the West Indies, and back to her port of 
discharge in the United States, upon all lawful goods and 
merchandise laden or to be laden on board the ship, &c. ; be- 
ginning the adventure upon the said goods and merchandise, 
from the lading at Alexandria, and continuing the same un- 
til the said goods and merchandise shall be safely landed at 
St. Thomas, &c. and the United States aforesaid.” It is 
supposed that those words tie up the adventure to the origi- 
nal cargo shipped at Alexandria, because the risk is to at- 
tach on the sa:ne at that port, and to continue on the same 
until safely landed at St. Thomas, &c., and the United States. 
Perhaps a very striet grammatical construction might lead 
to such a conclusion. But policies have never been con- 
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strued in such a strict and rigid manner. ‘The instrument 4 g97, 
itself is somewhat loose in its form, and has always received eww 
a liberal construction with reference to the nature of the —— 
voyage and the manifest intent of the parties. What is the ls 
nature of the present voyage’? It is upon the face of the po- Catlett. 
licy plainly an insurance upon all lawful goods, not only for 

the outward voyage to the West Indies, but for the home- 

ward voyage to the United States. The underwriters must 

be presumed, equally with the assured, to know the nature 

and course of such a voyage. It is for the purpose of trade, 

and the exchange of the outward cargo, by sale or barter, for 

a return cargo of West India productions. If we could shut 

our eyes to the knowledge of this fact, belonging, as it does, 

intimately to the history and commercial policy of the na- 

tion itself, as disclosed in its laws, the whole evidence in the 

case furnishes abundant proofs of its notoriety. The true policy to be 
meaning of the policy is to be sought in an exposition of the —— ty 
words, with reference to this known course and usage of the the usage of 
West India trade. The parties must be supposed to con- “*4* 

tract with a tacit adoption of it as the basis of their engage- 

ments. The object of the clause under consideration may 

be thus rationally expounded, as intended only to point out 

the time of the commence ment and termination of the risk 

on the goods, successively, and at different periods of the voy- 

age, constituting the cargo. It would be pushing the argu- 

ment to a most unreasonable extent, to suppose that the 

parties deliberately contracted for risks on a homeward voy- 

age, on goods which, according to the known course of the 

trade, and the very nature of the commodities, were not, 

and could not be, intended to be brought back to the United 

States. We are of opinion, that the policy was for the whole 

voyage round, and covered any return cargo taken on board 

at any of the designated ports in the West Indies. This is 

not like the cases cited at the bar, where a policy on goods 

at and from a particular port, beginning the adventure from 

the loading thereof, has been held not to cover goods taken 

on board at an antecedent port. Those are all cases of in- 

surance upon a single passage, unaflected by any known 

course or usage of trade to explain the intentions of the par- 

ties. 
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1827. The next question is, whether the delay at St. Thomas 
worn for seventy days was not so unreasonable as to constitute a 


— deviation. Without question, any unreasonable delay in the 
vy. ‘ordinary progress of the voyage avoids the policy on this 


Catlett. account. But what delay will constitute such a deviation, 
Whether the depends upon the nature of the voyage, and the usage of 
oo = Pans the trade. It may be a very justifiable delay, to wait in 
stituted a de- port, and sell by retail, if that be the course of business, 
ats when such delay would be inexcusable in a voyage requiring 
or authorizing no such delay. The parties, in entering into 

the contract of insurance, are always supposed to be go- 

verned in the premium by the ordinary length of the voyage, 

and the course of the trade. That delay, therefore, which is 

necessary to accomplish the objects of the voyage according 

to the course of the trade, if bona fide made, cannot be ad- 

mitted to avoid the insurance. In the present case, it is 

proved, that the stay at St. Thomas was solely for the 

purpose of selling the cargo, and for no other cause. But, 

it is said, that a sale might have taken place at St. Thomas 

of the whole cargo, if the orders of the owner had not con- 

tained a direction to the master limiting the sale at St. Tho- 

mas to the price of eight dollars, and that this limitation 

was the sole cause of the delay, and was unreasonable ; that 

the master ought, under the circumstances, to have sold at 

a lower price, or have immediately elected to go to another 

port. We are of a different opinion. In almost every 

voyage undertaken of this nature, where different ports are 

to be visited for the purposes of trade, and to seek mar- 

kets, it is almost universal for the owner to prescribe limits 

of price to the sales. Such limitations have never hitherto 

been supposed to vary the insurance, or the rights of the 

party under it. It cannot be, that the master, if entitled to 

go to a single port only, is bound to sell at whatever sacri- 

fice, as soon as he arrives at that port, and within the pe- 

riod at which he may unload, and sell, and reload a return 

cargo. He must, from the very nature of the case, have a 

discretion on thissubject. Ifhe arrives at a bad market, he 

must have a right to wait a reasonable time for a rise of the 

market, to make suitable inquiries, and to try the effect of 

partial and limited sales. He is not bound to sell the whole 
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cargo at once, whatever be the sacrifice, and thus frustrate 
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the projected adventure. In short, he must exercise nD 
this, as in all other cases, a sound discretion for the interest Sa sy agg 


of all concerned; and if it be fairly and reasonably exer- 
cised, it ought not to be deemed injurious to rights secured 
by the policy. It is as much the true interest of the owner to 
sell ina reasonable time, and with all proper despatch, as it 
is for the underwriters. To be sure, if the owner should 
limit the price to an extravagant sum, or the master should 
delay after all reasonable expectations of a change of mar- 
ket were extinguished, such circumstances might properly 
be left to a jury to infer a delay amounting to a deviation. 
And here, again, as on the former point, it may be remarked, 
that every underwriter is presumed to know the ordinary 
course of the trade, and to regulate his proceedings accord- 
ingly. 

But, it is said, that there is no sufficient evidence of the 
usage of trade in the present case. It is to be remembered 
that this is a case whicli comes before this Court upon a de- 
murrer to evidence. ‘The plaintiff was not bound to have 
joined in the demurrer without the defendant’s having dis- 


tinctly admitted, upon the record, every fact which the evi- . 


dence introduced on his behalf conduced to prove; and that 
when the joinder was made, without insisting on this preli- 
minary, the Court is at liberty to draw the same inferences 
in favour of the plaintiff, which the jury might have drawn 
from the facts stated. The evidence is taken most strongly 
against the party demurring to the evidence. This is the 
settled doctrine in this Court, as recognised in Pawling v. 
The United States, (4 Cranch’s Rep, 219.) and Fowle v. The 
Common Council of Alexandria, (11 Wheat. Rep. 320.) 
The testimony in the present case, does not, in direct 
terms, (as has been justly stated at the bar,) establish the 
general usage of the West India trade. The witnesses do 
not, generally, speak to a usage, eo nomine. But it cannot 
be denied, that its scope and object are to establish the 
usage by an enumeration of facts, and voyages, by persons 


experienced in the trade, and referring to their own know- 


ledge and general information. It thus conduces, indirect- 


ly, to prove the usage ; and as it is altogether one way, it is 
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certainly such that a jury might infer a usage from it. And 
if so, this Court may infer it. We consider it, then, as a 
fair deduction from this testimony, that considerable delays 
in port in the West India trade are not uncommon, for the 
purpose of taking the advantages of the market, and that 
sales by retail are within the usage. There are no facts 
from which this Court can infer, that the delay in the pre- 
sent case was unreasonable or unusual ; and, consequently, 
we cannot admit, that the delay amounted to a deviation. 
The case of Oliver v. The Maryland Insurance Company, 
(7 Cranch’s Rep. 487.) is in no respect inconsistent with 
this doctrine. One question in that case was, whether the 
delay at Barcelona, for the purpose of taking in a return 
cargo, was a deviation. ‘The Court below instructed the 


jury, that it was not, if the vessel did not remain longer in 


that port than the usage and custom of trade at that place 
rendered necessary tocomplete her cargo. This Court was 
of opinion, that the instruction was, in substance, correct. 
The only difficulty which arose was from the terms of the 
instruction, which seemed to limit the right, not to the time 
necessary to take in the cargo, but to a particular period, re- 
gulated by the usage of trade. The Chief Justice there 
said, “* There is some doubt spread over the opinion in this 
case, in consequence of the terms in which it is expressed. 
The vessel might certainly remain as long as was necessary 
to complete her cargo, but it is scarcely to be supposed this 
was regulated by usage and custom. ‘The usages and cus- 
toms of a port, or of a trade, are peculiar to a port or trade: 
But the necessity of waiting, where a cargo is to be taken 
on board, until it can be obtained, is common to all ports, 
and all trades. The length of time frequently employed 
in selling one cargo and procuring another, may assist in 
proving, that a particular vessel has, or bias not, practised 
unnecessary delays in port, but can establish no usage by 
which the time of remaining in port is fixed. The substan- 
tial part of the opinion, however, appears to have been, and 
seems so to have been understood, that the plaintiff could 
not recover, unless the jury should be of opinion, that the 
vessel did not remain longer at Barcelona than was neces- 
sarv to complete her cargo, of which necessity the time 
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usually employed for that purpose might be evidence.” 4997, 
This case, therefore, recognises the right to wait in port for weve 
the purpose of selling one cargo and procuring another ; ——— 
and the reasoning is employed solely to avoid a criticism v. 
founded upon some ambiguity of phrase peculiar to that Catlett. 
case. On the other hand, the cases cited at the bar abun- 

dantly prove, that the usage and course of trade are very 

material to determine whether the delay be unreasonable or 

not.* 

The next question is, whether there has been a total loss. Whether there 
And this divides itself into two distinct considerations ; first, ed . 
whether the facts of the case created a right of abandon- 
ment as for a technical total loss; and, secondly, if so, whe- 
ther there has been a legal abandonment by the assured. 

Upon the first point there is not much room for difficulty. 

The insurance was not for asingle passage, but for the round 
voyage out and home. The cargo,in the course of the 
outward voyage, and before it was terminated, (for the mas- 
ter had still an election to go to another port after his arrival 
at Cape Haytien,) was permanently separated from the ship 
by the total wreck of the latter. It was a perishable cargo, 
and much injured by the accident, though it does not appear 
to be to the amount of one half its value ; and it was liable 
to still farther deterioration. ‘There was a necessity, then, 
for an immediate sale at Cape Haytien, and the farther pro- 
secution of the voyage with that ship, or that cargo, became 
impracticable. It was completely frustrated. Under such 
circumsiances, we are of opinion, that, according to the es- 
tablished doctrine of the commercial law, it was a clear 
case of a technical total loss, on account of the breaking up 
of the voyage. It is a much stronger case than that of 
Dorr v. The New-England Insurance Company, (4 Mass. 
Rep. 232.) or Hudson v. Harrison, (3 Brod. & Bing. 364.) 
where the Court held the losses total. 

Was there, then, a due and legal abandonment? The Question as to 


letter of abandonment is admitted to have been sent in due tne, *bando 


a Salvador v. Hopkins, $ Burr. 1707. Vallance v. De Mar, 


1 Campb. Rep. 503. Ongier v, Jennings, 1 Campb. Rep. 505. un. 
Phillips’ Insur. 182, 188. 
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1827, Season, and, in its terms, it amounts to a cession of the pro- 
worm ~perty. Under ordinary circumstances, it would furnish no- 
_—— thing upon which to suspend a doubt. The difficuity arises 

vy. from two clauses in the particular form of policy used by 
Catlett. thiscompany. One is in the following terms: “ In case of 
loss, the same shall be paid in sixty days after proof and ad- 
justment thereof, without any deduction, except the amount 
of the premium, if then unpaid.” The other is, “ it is 
hereby agreed, that the insured shall not abandon to the in- 
surers until sixty days have elapsed after having given notice 
to them of his intention so to do, and of the loss or event 
which may entitle the insured thereto.” The suit was not 
brought until after more than one hundred and twenty days 
had elapsed from the abandonment made by the letter of the 
5th of July. No question, therefore, arises on this head. 
But the argument is, that the notice of abandonment must, 
by the terms of the policy, precede the actual abandonment 
sixty days; and that, in the present case, either no notice 
at all of such intention has been given, or there has been no 
actual abandonment at the end of that period. The letter 
of the 5th of July must either operate as a notice of aban- 
donment, or as actual abandonment; ifthe former, then there 
has been no act of abandonment following up the notice; 
if the latter, then it was made too soon, and contrary to the 
terms of the stipulation. Such is the stress of the argu- 
ment. 

In construing these clauses, it is material to consider the 
intention of the parties, as expounded by the general prin- 
ciples of law applicable to the contract. By these princi- 
ples, the assured, upon an abandonment in due season, for 
a technical total loss, acquires an immediate right of reco- 
very against the underwriters. He is not bound to wait 
until they bave signified their acceptance or refusal of the 
abandonment, if it be valid, nor, if accepted, is he bound to 
wait for payment, but he may immediately commence an 
action against them. ‘The object of the first clause is, in 
the case of an undisputed loss, to obtain a delay of payment 
for sixty days after the adjustment. But, from its very 
terms, it can only apply to the case where there has been 
proof of loss, and also an adjustment. If proof of the less 
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has been offered, and no adjustment made, as in case of a 
disputed loss, the clause has been supposed, in the cases 
cited at the bar, not to apply. The underwriter is, then, 
understood to waive the privilege. The true object of the 
second clause is, to postpone the absolute right of abandon- 
ment until sixty days after notice of the loss, soas to enable 
the underwriters to have time for deliberation upon the ac- 
ceptance or rejection of it, when made, and to avail them- 
selves of all intermediate events for their benefit. It is 
wholly unnecessary to consider whether the assured, after a 
notice of abandonment, can retract, if the underwriters 
choose to insist upon accepting it; or whether, if, instead 
of a mere notice, he tenders an unequivocal abandonment, 
which is accepted by the underwriters within the sixty days, 
he has, nevertheless, a right to withdraw it, if, within the 
same period, events turn up in his favour. The present 
case does not present any facts leading to such a question. 
The clause is manifestly introduced into the policy for the 
advantage of the underwriters, and not of the assured. 
But there is no necessity for giving any very strict interpre- 
tation to it to accomplish the fair objects of its provisions. 
If Mr. Catlett had written a letter to the company, stating 
to them, that he thereby gave notice to them of the loss, and 
his intention to abandon, and had then added therein, that at 
the termination of the sixty days they were to deem that 
letter an absolute abandonment, there could scarcely be a 
doubt that such a letter would have been sufficient to satisfy 
the requirements of theclause. It would give to the under- 
writers the full benefit of it. If he had written, at the same 
time, two letters, one containing a notice of his intention to 
abandon, and the other that he made an abandonment, to 
take effect at the end of the sixty days after the notice, the 
same legal result would seem to be justified. The clause 
does not insist upon an abandonment being made in pre- 
senti, by an instrument dated at the expiration of the sixty 
days; but only that it shall not, in point of law, be obliga- 


a Vos v. Robinson, 9 Johns. Rep.192. Alleyne v. Maryland In 
surance Company, 6 Harr. & Johns. Rep. 408. 
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1827. tory as an abandonment until that period. This seems io 
rw «usa fair and rational exposition of the intention of the 
oe clause. In what respect does the letter of the 5th of July 

yer * differ from the legal results above stated? It is written with 

Catlett. reference to the known language and stipulations of the po- 
licy, and it must now be interpreted as it must have been 
understood, and, indeed, looking to the subsequent proceed- 
ings of the company, we may say, as it was understood by 
both parties. Neither of them seems to have acted upon 
the supposition, that any other, or more formal act of aban- 
donment, was necessary. ‘The letter gives notice of an in- 
tention to abandon, because, in its terms, it includes an ac- 
tual abandonment. It has a tacit reference to the clause in 
the policy, and must be deemed as a notice to abandon, 
and, at the same time, a declaration that it shal! operate as 
an abandonment in the case, as soon as by law it may. In 
our judgment, it was a continuing act of abandonment, and 
became absolute at the end of the sixty days. It was an 
abandonment in presenti, to take effect in futuro. Neither 
the form of the notice, nor the abandonment, is prescribed 
in the clause. They may be in one or two instruments ; 
they may be in direct terms, or by fair and natural infe- 
rence. It matters not how they are given or executed ; it 
is sufficient, in point of fact, that they have been given or 
executed. Our opinion accordingly is, that upon the true 
interpretation of this last clause in the policy, the letter of 
the 5th of July was a sufficient notice of an intention to 
abandon, and that, at the expiration of the sixty days, it 
operated as an actual abandonment. 

Apportion- ‘The abandonment, then, having been duly made, the next 
ment of the ‘ ° ° , ‘ 
con question that arises is, how the loss is to be apportioned. 

The argument on behalf of the Company is, that as part of 
the cargo was landed at St. Thomas, the amount risked by 
ihem is to be diminished by their proportion of the cargo so 
Janded. In short, that the loss is now to be made up by 
them with reference to the value of the whole cargo on board, 
when the risk first attached, and not with reference to the 
value on board at the time of the loss, notwithstanding it ex- 
ceeded the amount insured. We are ofa different opinion. 
We think the true intent and object of the policy was to co 
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ver an insurance of 10,000 dollars during the whole voyage 


1827. 


out and home, so long as the assured had that amount of weywey 


property on board. This is not.a policy for a voyage to St. 

Thomas only, in which case the argument might justly ap- 

ply. But it isa policy to two other ports on the outward 
voyage, and also fur the homeward voyage. The language 
of the policy is, that the underwriters insure 10,000 dollars 
at and from Alexandria, aud two other ports in the West In- 
dies, and back to the United States. The premium is ap- 
portioned accordingly, for a half per cent. is to be returned 
“‘ for each port not used or attempted ;”’ and the contempla- 
tion of the parties manifestly is, that the premium should be 
paid during the round voyage upon the full sum insured, and 
that the assured should have the full benefit of the insurance, 
so long as he had 10,000 dollars on board. The interme- 
diate landing of a portion of the cargo in the course of the 
voyage was wholly immaterial in the understanding of the 
parties, so long as the value on board was sufficient to cover 
the insurance. If the clause, usual in policies in the eastern 
States, as to priority of insurance, had been here incorpora- 
ted, and there had been a subsequent insurance, this, as the 
prior policy, must have first attached to the extent of the 
sum insured during the whole voyage. If there had been a 
subsequent insurance without any such clause, it might form 
a case for contribution among the various underwriters ; but 
would in no shape affect the rights of the assured. The loss, 
therefore, must be apportioned between the parties in the 
proportion which the sum insured bears to the amount of 
value on board at the time of the loss, that is, as 10,000 dol- 


Jars bears to 12,328 25, dollars. 


The next question is, whether the freight for the outward Question as ty 
the freight. 


voyage is to be deducted from the salvage, and allowed the 
assured, who was owner of the ship as well as the cargo. 
The amount reported by the auditor is not disputed, and the 
controversy is, whether it isa charge upon the salvage in the 
hands of the underwriters. In point of fact, no freight was 
or could be payable in this case, for the plain reason, that 
the assured was owner of the ship, and there could, there- 
fore, be no lien upon the cargo or its proceeds for the same. 
Rut in point of law the case is not supposed to be varied by 
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this circumstance ; for if the freight would be a proper charge 
on the salvage, if a third person were owner of the ship, 
in the hands of the assured, there is no reason why it 
should not be allowed when the assured is owner. We 
consider the law on this point as conclusively settled. As 
between the owner of the ship and the owner of the cargo, 
the former has a lien upon the cargo for all the freight which 
becomes due and payable to him, whether it be a full or pro 
ratafreight. But freight is a charge upon the cargo, against 
which the underwriters do not, in any event, whether of 
abandonment with salvage, or of partial loss, undertake to 
indemnify the owner of the cargo. In order to obtain the 
salvage, when in the hands of the ship owner, it may become 
necessary for the underwriters to pay the amount of the 
freight, for which they have a lien, as it may to pay any 
other charge created by the act of the owner of the cargo. 
But this does not change the nature or extent of the respon- 
sibility of the underwriters. As between themselves and 
the assured, they have a right to deduct the amount so paid 
from the loss, or to recover it in any other manner, as mo- 
ney paid for the use of the latter. This doctrine was ex- 
pressly held by the Court of King’s Bench, in Baillie v. Mo- 
digliani, (Marshall. Ins. 728.) and was confirmed in the 
fullest manner in this Court, in Caze & Richaud v. the Bal- 
timore Insurance Company, (7 Cranch, 358.) 

It only remains to notice an objection made to the form 
of the declaration. It is said, that there is no averment in 
the declaration, that any preliminary proofs of loss were of- 
fered to the Company, nor of any promise to pay in sixty 
days after such proofs, according to the terins of the policy, 
nor that any abandonment, or notice, was given to the under- 
writers. It was, in our judgment, wholly unnecessary to aver 
the latter facts. The abandonment and notice thereof are 
but matters of evidence to establish the fact of a total 
loss, which is expressly averred in the declaration. As to 
the other part of the objection, it proceeds upon a mistake 
of the terms of the declaration. There is an express aver- 
ment, after the allegation of the loss, that the Company, on, 
&c. at, &c. had notice thereof, and by means thereof be- 
came liable, &c. and in consideration thereof promised, 
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that they would pay the plaintiff the sum due, “ according 
to the tenor and effect of the said policy of insurance.” This 
is a sufficient averment of a promise to pay according to the 
stipulations of the policy, and conforms to the general course 
of precedents in pleading. 

Upon the whole, it is the opinion of this Court, that the 
judgment of the Court below, so far as it allowed the freight 
of 2041 2, dollars to the assured is erroneous, and ought to 
be reversed ; and that, in all other respects, it ought to be 
affirmed. 


ao wr oT} 


~ 


Mr. Justice Jounson. I concur with the Court in all 
the points decided in this cause, except that which relates to 
freight. On that it is my impression, that they have misap- 
prehended the case, the question, and the doctrine on which 
it turns. If so, it is not to be wondered at if it should ap- 
pear that they have decided upon the authority of adjudica- 
tions which have no bearing upon the case. 

The great disadvantage of Catlett’s cause, arises from 
the form in which this question is presented. It is raised in 
the adjustment of this loss, and comes up so confounded and 
blended with other matters, that it may well bewilder those 
who are more conversant with special pleadings, than with 
mercantile statements. To give this question a fair chance 

* with a lawyer, it should have come up on an action insti- 
tuted by the underwriters to recover of the ship owner mo- 
ney which arose from the proceeds of an abandoned cargo, 
and had been remitted to the owner. The questions on the 
subject of freight would then have been distinctly present- 
ed, to wit, whether the freight had been earned, and whe- 
ther the owner had not a right to set it off against the pro- 
ceeds of the abandoned cargo. And who would then enter- 
tain a doubt upon the subject? Would the ship owner have 
been permitted to pay over the proceeds of the abandoned 
cargo to the underwriters, and take his remedy against the 
shipper of the goods? No one can imagine such a doc- 
trine. 

It is said, that the owner of the cargo shall, in no case, 
throw the freight upon the underwriter. But there are 
ether interests always involyed in such cases, besides those 
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of owner and underwriter of the cargo. The ship owner 
has his rights, and is not bound to forego his lien on the cargo 
for the freight, and to look to an absent, or insolvent owner, 
or insurer, for indemnity. The. master is his agent to re- 
ceive the freight, as well as agent of the underwriter to re- 
mit the salvage, and has a right, nay, is bound, to take care 
of the interests of his employer. 

It is not, therefore, the owner of the cargo who throws 
the freight upon the underwriter, but the owner of the ship, 
in the fair exercise of his unquestionable rights. It is 
clear, then, that the freight may be legally thrown upon the 
underwriters, by the act of another, even in opposition to 
the will of the insured. It must, then, be ascertained, whe- 
ther the underwriter, who has thus had the freight thrown 
upon him, by having it deducted from the proceeds of the 
salvage, can recover it back from the insured. And, in or- 
der to examine the question distinctly, we will suppose the 
case of a payment of a loss before the freight has been thus 
thrown upon the underwriter ; that is, before the proceeds 
of the salvage have been realized and remitted to the ship 
owner, and by him applied to his own freight. 

And on what principle could a right in the insurer to re- 
cover back, in such an action against the insured, be main- 
tained ? 

It must be recollected, that 1am here speaking of the 
case of an abandonment, on a voyage in which freight has 
been earned. In cases of absolute total loss, no freight can 
be earned ; but in that of a technical total loss, it is well 
known that freight may be earned. It was not disputed in 
the argument, that freight, in this case, was earned ; and the 
sufficiency of the abandonment to cast the loss upon the 
underwriters, is now decided. It is true, the underwriters 
did not accept the abandonment, and have not, by. any ex- 
press act, accepted the salvage, but they are doing it now 
when they lay claim to the proceeds of the salvage remit- 
ted to Catlett. If they do not mean to be encumbered 
with the freight, let them withdraw their claim to the re- 
mittance, and Catlett then remains in possession of the 
cargo, subject to his lien for freight. 

The case must. then. be considered as one in which the 
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freight is earned, and both the abandonment and salvage 
accepted; but the proceeds of the latter remitted to the 
ship owner, and by him retained for freight. The ques- 
tion will be, whether, in such a case, the underwriter, who 
has thus been compelled, in effect, to pay the freight, can 
recover it, in any form of action, from’the insured ? 

What is the effect of a valid abandonment? The 
right here contended for is, “ the right to pay the freight 
out of the salvage.” It is not true, ina sense applicable to 
this case, that the insured has no right to throw the freight 
upon the insurer. The right to abandon positively implies 
the right to throw the freight upon the underwriter indi- 
rectly. Itis a right to charge him with a total loss, and if 
he gets nothing from the wreck, the insured has only assert- 
ed his rights against him to their acknowledged extent. It 
is a right to convert a partial actual loss, into a technical to- 
tal loss. , 

There is one technical total loss familiarly known to law- 
yers and merchants, which occurs without abondonment. I 
mean, where the goods saved are less in value than the 
freight. There is a complete analogy between the two 
cases; and, in the latter case, it is expressly adjudged, and 
so laid down by the best elementary writers, “that the in- 
sured has a right to apply the salvage to pay the freight, 
(2 Marsh. 588.) giving credit for the balance only to the 
underwriter.” (2 Marsh. 619.) And this is precisely the 
right which Catlett contends for in the present case. 

The right so to apply the salvage results unavoidably from 


399 


1827. 


nym 
Columbian 
Ins. Co, 


v. 
Catlett. 


the received and acknowledged consequences of the right 


of abandonment. 


Take the familiar case that occurs every day in time of 


war. A vessel is captured by an enemy ; the insurer on the 
cargo hears of it, tenders his abandonment, and it is accept- 
ed and paid. Who, at that period, would think of making 
a discount of the freight from the policy? It has not been 
_earned ; the insured never was liable for it. But the ship 
is rescued by her crew, proceeds on her voyage, arrives in 
safety, and delivers her cargo. Here freight is earned, and 
must be paid; but by whom? Certainly not by the shipper, 
for he is divorced from the adventure, and the goods as much 
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the property of the underwriters as if they had purchased 
and shipped them. 

I have mentioned the case of an accepted abandonment ; 
but the effect of a valid abandonment is the same as 1f it had 
been accepted. 

In the case at bar, at what point of time did the transfer 
of interest take place? Certainly at the instant when the 
accident happened. The abandonment has the same effect 
as if the owner and insurer had been on board, and the aban- 
donment made at the moment the misfortune occurred. 
But freight had not then been earned ; the liability for it had 
not attached on the insured ; and, in the eye of the law, as 
between him and the underwriter, it could no more attach 
on him than if the cargo had then gone to the bottom. By the 
abandonment, it is as to him as if it had gone to the bottom. 
The law places it in that situation, by declaring it a total loss ; 
and the language of the books on this subject is, “that he 
ought not to be placed in a worse situation than if the cargo 
had gone to the bottom.” (Boyfield & Brown, 2 Str. et passim.) 
The insured never incurred the liability for the freight, but 
the underwriters did ; for when the freight was earned, he 
stood in the place of the insured. 

In arguing to show that a liability for the freight never 
did attach upon the insured as between him and the under- 
writer, | have considered the transfer by abandonment as 
taking place at the moment of the accident. But as to the 
effect of the abandonment the law goes further, and consi- 
ders the underwriter in the light of the owner from the 
commencement of the voyage. (Marshall, 601—2.) Upon 
this principle it is, that in the case of a ship insured and 
abandoned, the underwriter is entitled to whatever freight 
she may afterwardsearn. In the language of Mr. Marshall, 
“‘the insurer becomes the legal assignee and owner, and 
from that time he is liable for all her future outgoings, and, 
consequently, entitled to all her future earnings.” 

But if entitled to freight to be earned by the ship, why 
should not the cargo in his hands remain liable for freight to 
be afterwards incurred? Liability in the one instance is the 
correlative of right inthe other. It is altogether a mistake 
to call this charging the underwriter with the freight. The 
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proposition affirmed is, that the abandonment does not dis- 
charge the cargo from the lien for the freight, to which it 
was subject in the hands of the insured. Even in the hands of 
the owner, this liability was not unlimited and unconditional ; 
for if damage is incurred, (by perils of the sea, not from in- 
ternal decay,) and the salvage goods will not pay the freight 
in value, the owner is not bound to receive them. Of his 
interest in this behalf he may judge for himself; it is only 
when he does receive them that he must pay.. And this is 
precisely the alternative which Catlett holds out to the un- 
derwriters. 

There is a very strong, and, | think, conclusive adjudica- 
tion on this subject, to be found in the third volume of the 
Massachusetts Reports; it is the case of Fotheringham v. 
Prince, p. 563. vol. 3. 

Wages are to the ship what freight is to the cargo; a 


contingent liability attaching only on the fulfilment of the 


contract. In the case referred te, a vessel had been insured 
from St. Ubes to a port of discharge in the United States. 
She was cast away on Cape Cod, and abandoned, but the 
salvage was sufficient to pay the wages, and the proceeds 
were remitted to the underwriters. The wages were thus 
earned, and the owners were compelled to pay them, and 
now brought suit against the underwriters, counting as well 
for money had and received, as on the policy. ‘The Court 
decided, that the underwriters were bound to refund the mo- 
ney paid for wages by the owner; and the adjudication is in 
principle precisely what is here contended for in behalf of 
the plaintiff below. Had the salvage in this case been re- 
mitted to the underwriters, and Catlett brought his action for 
money had and received to recover his freight, it would 
have been a case on all-fours with the present. 

It has been supposed that to decide that point against the 
underwriters, would be to make them liable for two insuran- 
ces upon receiving one premium; that it would be making 
them liable for both freight and cargo, upon a premium re- 
ceived only on the cargo. 

But, it may be truly said, that the inconsistency is on the 
other side ; the argument is directly in point in favour of 
this claim for freight. This decision is not only making 
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Catlett liable on the cargo, where he was his own insure# 


wer for the freight only, but is making him lose his freight after 
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he had earned it, and pay it into the pockets of underwriters 
who had never insured it, and, therefore, could not acquire 
it by abandonment. 

Suppose another company had insured the freight in this 
instance, and Catlett had abandoned to them, can it be 
doubted, that ifthe proceeds of the salvage had been remit- 
ted to the insurers on the cargo, the insurers on the freight 
would have been entitled to recover it of them? If so, 
Catlett is entitled to it, for he was his own insurer on the 
freight. Whether we consider him as having insured, or 
having earned it, his right is incontestible. 

But, it is supposed, that the cases of Baillie v. Modigli- 
ani, and of Caze & Richaud v. The Baltimore Insurance Com- 
pany, have established. a contrary doctrine... It appears 


* tome, that it is by placing too much confidence in the gene- 


ral language of indexes, and marginal notes, and misappre- 
hending the doctrine on which this case turns, that the mis- 
take arises. 

We have nothing but a manuscript report of that case of 
Baillie v. Modigliani, and obviously one for which the learn- 
ed judge, by whom the decision was made, is very little in- 
debted to his reporter. We find in it a mass of correct 
principles, thrown together without order, and without ob- 
ject, and which, I make no doubt, is the skeleton of a very 
learned and correct opinion; and one which, had we the. 
whole of it, would have furnished a full exposition of the 
doctrine of this case, as well as of that. But, as a decision, 
the case of Baillie v. Modigliani does not touch the present 
case. For, in that case, there was no abandonment ;_ the 
cargo was sold in France, with the benefit of the pro rata 
freight, and the owners wished to charge the underwriters 
with the freight so paid, as a loss incident to the capture. 
The question in the present case did not arise there, and 
could not arise in any case that does not comprise in it both 
the ingredients of technical total loss, and freight earned. 
That was a case of partial loss, and what the judge chose 
to say about the doctrine of the case of a total loss, was 
mere gratis dicta. It would be but charity, or an act of 
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Justice to his learning, to suppose, that if he ever did utter 1827. 
the words attributed to him, to wit, “ In case of a loss, to- an 


tal as between the insurer and insured, with salvage, the — 
owner may either take the part saved, or abandon, but in ‘ he 
a ett. 


neither case can he throw the freight upon the underwri- 
ters; because they have not engaged to indemnify him 
against it, and have nothing to do with it; that he had in 
mind the only sense of those words in which it was possible 
that he could be correct; which was, “that they could in 
no case raise a personal charge for freight against the un- 
derwriters, where sufficient salvage to pay the freight had 
never come to their hands.” 

In any other sense, every merchant on the Exchange of 
London could have told his lordship that he was incorrect. 
To have obtained from the learned judge a decision applicable 
to the present cause, the question should have been pro- 
pounded to him as applicable to a case of technical total 
loss, with salvage sufficient to cover the freight. The an- 
swer would then have been rendered in the language of the 
books, a language on this subject equally that of lawyers, 
merchants, and insurers, “ Where freight is earned, the in- 
sured, in the case propounded, has a right to apply the sal- 
vage to the payment of freight; which is, in so many 
words, what Catlett contends for in the present cause. ° 

I have reasoned all along on the assumption that it makes 
no difference in principle whether the vessel and cargo be 
owned by the same individual, or by different persons. | 
consider it unquestionable, and even conceded ; and, indeed, 
where the cargo is insured, and the vessel not, after abandon- 
ment, the underwriter is, in the eye of the law, an owner 
ab origine, of the cargo, and so distinct from the ship owner. 
In the case of Caze & Richaud v. The Baltimore Insurance 
Company, (7 Cranch’s Rep. 358.) the counsel attempted to 
draw a distinction ; but the Court did not listen to it, and in 
their decision obviously consider it as immaterial to the 
question before them. 

The case of Caze v. Richaud is that which is relied 
on as most fatal to the claim of freight in the present 
cause; but to me it appears as plain as an axiom, that the 
“ourt have themselves made it a different case, and adjudgegt 
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it to be no authority against the present claim. No one 
pretends that Catlett could have retained for freight if no 
freight had been earned.. But this is the express decision of 
the Court in the case of Caze & Richaud; and if there was 
no freight due, of what consequence to the decision was it 
to say, “* that it was no lien upon the cargo,” or that “ the un- 
derwriters could not be made to pay the freight ?”” The pro- 
position was equally true of the most indiflerent person. It 
is of no consequence as to the bearing of that decision upon 
this case, to inquire whether the Court were right or wrong 
in deciding that no freight was earned. In so deciding, they 
have made it a different case from this in an indispensable 
circumstance, the earning of freight; and plainly shown, 
that they could not have had in contemplation to decide a 
case in which freight had been earned, which is the present 
case. I believe myself, that we were wrong in every line of 
that decision ; that it will not stand the test of commercial 
Jaw in any one of the three propositions that it lays down. 
The case was this: a vessel and cargo belonging to the 
same owner sailed from Bordeaux for this country. The 
cargo was insured, the vessel and’freight not. On her voy- 
age, there being war between Great Britain and France, she 
was captured and carried into Halifax, having then crossed 
the Atlantic, and gone three fourths of the way on hér course 
to her port of destination. The cargo was abandoned, and 
vessel and cargo both condemned ; but on an appeal, the 
condemnation was reversed as to both. It is mentioned 
in the report, that there was no appeal ‘as to the freight ;”° 
but the case is defective in showing whether separate claims 
were filed for ship and cargo, or the two included in a joint 
claim by the owner. If joint, the question of freight could 
not have arisen. But if, as seems probable from the proceeds 
of the cargo passing into the hands of the underwriters, the 
claims were several, then a question may be raised whether 
the plaintiff was not concluded by his acquiescence in a ju- 
dicial decision of a competent tribunal against the claim to 
freight. This would have sustained the judgment against 


: / him in this Court. had there been.no other obstacle to his 


recovering. 
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As the abandonment was accepted, and the sum insured 
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paid, the proceeds of the cargo got into the hands of the un- wor ey 


derwriters, and that suit was instituted for money had and re- 
ceived to the use of the ship-owner. Had he preferred this 
-laim against the proceeds of the cargo, while lying in the 
registry of the British admiralty, there cannot be a doubt that 
it would have been adjudged to him in the distribution of'the 
money among the several claimants. 

The three propositions which the opinion affirms in the 
case of Caze & Richaud, are, 

1. That under no circumstances can the insured throw 
the freight upon the underwriters, even by abandonment. 

2. That no freight, even pro rata, was earned in that 
cause. 

3. That the lien of the owner on the cargo for his freight 
could not affect the question. 

On the first point, no one will pretend to maintain the af- 
firmative as a general proposition. Losses are either total, 
partial, or technically total. Upon an actual total loss no 
question of freight can ever arise, for there is no freight earn- 
ed. In the case of partial loss, it is never admitted in ad- 


justments ; and this is the full import of the decision in 


Baillie v. Modigliani, and in the case of Gibson v. The Phila- 
delphia Insurance Company, and some others. It is a charge 
payable after the arrival of goods at their port of destination, 
and therefore, never admitted into an adjustment of a partial 
loss. ‘The cases of technical total loss are of two kinds, as 
has been before noticed; the one with, the other without 
abandonment. It is not contended that, even in these, the 
insured can throw the freight upon the underwriters. other- 
wise than incidentally by abandonment. It has been shown. 
that this is not the principle at all, upon which the doctrine 
insisted on by Catlett rests, and may, therefore, be safely 
conceded to the case of Modigliani, and all others in which 
these dicta are to be found. The principle is, “ that the 
owner cannot, by his abandonment, devest the lien which 
the ship owner has in the goods abandoned.” That the un- 
derwriter takes the cargo cum onere,—a rule which is held 
sacred even against hostile capture, (the Der Mohr in 3 and 5 
Robinson.) The law is, that the master is not bound to part 
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with his cargo, and fails in his duty if he does, unti} his 
freight is paid. Why should he be so bound any more in 
the case of the transfer by abandonment, than in any other 
tranfer? In that class of technical total losses, which arises 
where the freight incurred exceeds the value of the thing 
saved, it is expressly decided, that the right to apply the sal- 
vage to the freight exists ; and it is impossible to draw a dis- 
tinction between that class of cases, and the cases of techni- 
cal total loss produced by abandonment. 

The full latitude of the assertion, therefore, that the in- 
sured cannot throw the freight upon the insurer, may be 
conceded without affecting the right of the party to freight 
in the present case. The rule is rightly laid down, but its 
application is mistaken. 

The same observations dispose of the third position assu- 
med by the Court in Caze & Richaud, since it must be ob- 
vious, that the lien of the ship-owner on the cargo is all im- 
portant to the question. The right to apply the salvage to 
the freight yrows out of the right of the master to hold the 
cargo for the freight, whatever change of interest may be 
produced in it by the act of the owners of the cargo. 

The consideration of the second proposition of the Court 
in Caze & Richaud’s case, is not material to this cause, any 
further than it shows that they considered themselves as de- 
ciding.a case the very reverse of the present. 

Yet so convinced am I, that the decision there made 
against a pro rata freight was a hasty decision, that I will 
conclude with expressing a hope that, if ever the subject 
should again come before this Court, it will pause and exa- 
mine the doctrine without prejudice from that decision, 
since it is one which involves principles of great interest to 
the mercantile world, and on which, I will undertake to say, 
if ever that case should be reviewed, there will be found a 
vast deal of Jearning and authority against the decision, and 
very little to sustain it. 

In the very case which the Court profess to decide, the 
case of Baillie v. Modigliani, the same pro rata charge was 
paid and acquiesced in by the Court and the bar, without a 
question. 
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Upon the whole, I never was clearer in any opinion in 
my life, than that the decision now rendered against the 
allowance of freight in this adjustment, is not to be Sustained 
by either principle or authority.” 


[After the opinion of the Court was delivered in this case, 
the parties ascertained, that the auditors report was incor- 
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rect, (by the disallowance of the freight,) in some other‘re- — 


spects, and required a different adjustment ; and application 
was accordingly made for a hearing upon these points. 
The following additional opinion was subsequently delivered 
by the Court. ] 


Mr. Justice Story. In consequence of the former opi- 
nion delivered in this cause, the parties have found it ne- 
cessary to re-adjust the auditor’s report in several particu- 
lars not suggested at the former argument. Indeed, upon 
that argument, the parties assumed that the report was per- 
fectly correct, except as to the item of freight. We have 
examined the report, and are satisfied that the original 
plaintiff is entitled to recover the sum of 6,626 dollars and 
18 cents, with interest from the 14th of October, 1822, 
which is the residue of the sum of 10,000 dollars insured .by 
the Company, deducting the premium note and the propor- 
tion of salvage belonging to the underwriters, which has 
been received by the original plaintiff; and the judgment of 
the Circuit Court is to be reformed accordingly. 


Jupement. This cause came on, &c. On considera- 
tion whereof, it is onpErED and apsupceEp by the Court, 
that there is error in so much of the judgment as al- 
lowed to the said Catiett, as freight to be deducted from the 
salvage, the sum of two thousand and forty-one dollars and 
twenty-five cents. And itis further onpERED and apsupDG- 
ED, that upon the reformation of the auditor’s report, re- 
quired by the disallowance of the freight aforesaid and other- 
wise, there is now due and payable to the said Catlett the 
sum of 6,626 dollars and 18 cents, together with interest 
thereon, from the 14th of October, 1822, the said sum be- 
ing the balance of the sum of 10,000 dollars insured, after 
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deducting the amount of the premium due on the policy, 


were viz./376 dollars, and also the proportion of the salvage be- 
| Gen. interest 
i Ins. Comp 


longing to the said Columbian Insurance Company, viz. 
2,997 dollars and 82 cents} received by the said Catlett; 
and that the judgment of the Circuit Court, to the amount 
of the said sum of 6,626 dollars and 18 cents, and interest 
thereon from the 14th of October, 1822, be and hereby is 


’ affirmed; and as to the residue of the said judgment, be and 


hereby is reversed: and the cause is to be remanded to the 
said Circuit Court, with directions to enter judgment for the 
said Catlett accordingly : the parties in the Court below to be 
at liberty to open the auditor’s report, so far as respects the 
item for 480 dollars, the proceeds of the doubloons, and the 
item for 719 dollars and 37 cents paid over to captain 
M‘Knight ; and the judgment to be varied by the Circuit 
Court as these items may be found for either party ; execu- 
tion, however, to be granted immediately for the balance of 
the judgment, deducting the said sum of 719 dollars and 37 
cents, 


| 
| 


[InsuRANCE. | 


The Generat Ivrerest Insurance Company, Plaintiffs in 
Error, against Ruectes, Defendant in Error. 


Where an insurance was effected after a loss had happened, though 
unknown to the assured, the master having omitted to communi- 
cate information to the owner, and having expressed his intention 
not to write to the owner, and taken measures to prevent the fact 
of the loss being known, for the avowed purpose of enabling the 
owner to effect insurance, in consequence of which information of 
the loss had not reached the parties at the time the policy was un- 
derwritten: Held, that the owner hav'ng acted with good faith, 
was not precluded from a recovery*upon the policy on account of 
the fraudulent misconduct of the master. 
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OF THE UNITED STATES. 
THIS cause was argued by Mr. D. B. Ogden and Mr. ° 


Wheaton, for the plaintiffs in errors and by Mr. Webster a~ 
— “ong 


and Mr. Bliss; for the defendant in error. 


Mr. Justice Tompson delivered the opinion of the Ruggles. 


Court. 

This is an action ona policy of insurance, bearing date 
the 9th of February, 1824, for 3,000 dollars, on the sloop 
Harriet, lost or not lost, at and from Newport, Rhode 
Island, to, at, and from, all ports and places to which she 
may proceed in the United States, during the term of six 
months, beginning on the 12th of January, 1824. Andalso, 
600 dollars property on board said sloop, at and from New- 
port to Charleston, or Savannah, or both. The sloop, 
whilst proceeding on her voyage, and within the term of six 
months, to wit, on the 19th of January, was wrecked on 
Cape Hatteras, and both vessel and cargo wholly lost. An 
abandonment was, in due time, made, and a total loss claimed. 

The case comes before this Court upon a bill of excep- 
tions taken to the directions given by the Circuit Court for 
the District of Massachusetts, to the jury, upon the law of 
the case. | 

The loss, it will be seen, happened on the 19th of Janu- 
ary, and the policy was not effected until the 9th of Febru- 
ary. And the question upon the trial turned upon the legal 
effect and operation of the misconduct of the master after 
the loss occurred. It was proved that the master, imme- 
diately after the loss, for the purpose, and with the design, 
that the owner, not hearing-of the loss of the vessel, might: 
effect insurance thereon, did express his intention not te 
write to the owner, and took measures to prevent the fact 
of the loss being known; and that, by the conduct of the 
master in this particular, and in consequence of the mea- 
sures adopted by him to suppress intelligence of the loss, 
knowledge thereof had not reached the parties at the time 

the policy was underwritten. 


« Park. Ins. 209. 320. 4 Term Rep.12. 1 Maule & Selw. 35. 
9 Johns. Rep. 32. Phill. Ins. 82. 97. 
Vor. XII. 59 
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1827. Upon these facts the Court instructed the jury, that al- 
worn though it was the duty of the master to give information of 
— — the loss to his owner as soon as he reasonably could, yet 

v. that, in the present case, when there had been an abandon- 
Ruggles. ment in due time fora loss really total, if the owner, at the 
time of procuring the insurance, had no knowledge of the 
loss, but acted with entire good faith, he was not precluded 
from a recovery. Nor was the policy void by the omission 
of the master to communicate the information ; or by his 
acts, in suppressing intelligence of the loss, although such 
omission and acts were wilful, and resulted from the fraudu- 
lent design to enable the owner to make insurance after the 
losg ; the owner himself not being conusant of such acts 
and design at the time of procuring the insurance. 

And, under this direction, a verdict was found for the 
plaintiff for a total loss. 

The statement of the case admits fraudulent misconduct 
on the part of the master, by reason whereof the policy was 
effected before any knowledge of the loss reached the as- 
sured, or the underwriters ; but that the assured was entirely 
ignorant of this misconduct in the master ; and that, on his 
part, there was the most perfect good faith in procuring the 
policy. Here, then, is a loss thrown upon one of two inno- 
cent parties ; and the question is, by which is it to be borne. 
The determination of this question must depend, in a great 
measure, if not entirely, upon the relation in which the mas- 
ter stood to the respective parties when this misconduct oc- 
curred. If the loss of the vessel had been occasioned by 
any misconduct of the master short of barratry, whilst in 
the prosecution of the voyage, and before the loss happen- 
ed, or if, at the time this misconduct is alleged against him, 
he was the exclusive agent of the owner for any purposes 
connected with procuring the insurance, the owner must 
bear the loss. But if, after the loss, the agency of the mas- 
ter ceased, and was at an end, or if he, in judgment of law, 
became the agent of the underwriters, his misconduct can- 
not be chargeable to the assured. 

The researches of counsel have not furnished the Court 
with any adjudged cases either in the English or American 
Courts, which seem to have decided this question. Some 
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2d have been referred to, which have been urged as having @ 18927. 
it strong bearing upon the point, but which, on examination, \e~yve 
i will be found distinguishable in some material facts and cir- Gen- Interest 
h- 8 Ins. Comp. 
he cumstances. a a 
” The precise point, therefore, now before the Court, may “¥ES'¢- 
od be considered new, but we apprehend is to be governed by 
” the application of principles understood to be well settled 

" in the law of insurance. wh 

nm It is important to understand with precision and accura- 

i cy, the relation in which the master stood to the owner of 

= the vessel, at the time when he was guilty of the fraud and 

ts misconduct imputed to him. It was after the loss occurred, 

: and at a time when there had been a total destruction of the 

” subject insured, over which the master’s agency had ex- 

tended. 
“ The case has been argued on the part of the underwriters, 


as if the agency growing out of the relation of master and 
owner of the vessel, existed at this time ; and that the assu- 
red was responsible for all consequences arising from the 
i misconduct of the master; and that the law would presume, 
that whatever was known to the master, must be considered 





as impliedly known to the owner. These propositions may 
i be true, when applied to a state of facts properly admitting 
‘ of such application; but cannot be true to the extent, to 


which they have been urged in the present case. If the 
owner is presumed to know whatever is known to the mas- 
ter, there could be no valid policy effected upon a vessel, 
after she was, in point of fact, lost. Such loss must be 
known to the master; and if it follows, as a legal conclu- 
sion, that it is known to the owner, the policy would be 
, void. Nor upon this doctrine, could there ever be any in- 
| surance against barratry or any other misconduct of the 
: master ; for his own acts must necessarily be known to him- 
self. And, indeed, the principle pressed thus far, would ren- 
der it impracticable ever to have any guaranty whatever 
against the fraud or misconduct of an agent, any more than 
against that of the principal himself. The knowledge of 
the agent, therefore, with respect to the fact of Joss, cannot 
affect the insurance ; nor could the knowledge of the owner 
himself, with respect to such loss, affect the insurance in all 
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cases. Suppose the owner should himself be the master, 


tev or be on board, having left orders with an agent to procure 
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insurance in a given time, unless he should hear from him, 
or have information of the arrival of the vessel at her port 
of destination; and the vessel should be lost the day before 
the policy was underwritten, and at a distance that rendered 
it impossible that information thereof could reach the agent, 
would such a policy be void? No one could certainly main- 
tain such a proposition. And it is by no means an unfre- 
quent practice to obtain insurance in this way. It is not, 
therefore, true as a universal rule, that either the fact of loss, 
or the knowledge of such fact by the agent or the principal, 
at the time the policy is procured, will vacate it. But 
such knowledge must be brought home to some of the par- 
ties,or agents connected with the busiiess of procuring the 
insurance ; and then the rule properly applies, which puts 
ihe principal in place of the agent, and makes him respon- 
sible for his acts. There is, then, the relation of principal 
and agent in the subject matter of the contract. But the 
master, in his character as master, has no authority to pro- 
cure insurance, nor is he in any sense an agent for such pur- 
pose, orin any way connected withit. There may, undoubt- 
edly, be superadded to his powers and duties as master, an 
agency in other matters, to effect insurance or any other 
Jawful business ; but in his appropriate character of master, 
the law considers him an agent only for the navigation of 
the vessel, and in such matters as are connected with, and 
incident to, such employment. And when the books speak 
of the master’s being agent of the owner, they are to be un- 
derstood in this sense. He is not to be considered as the 
general agent of the owner for all purposes whatsoever, 
that may have connexion with the voyage. He is a special 
agent for navigating the vessel, and can neither bind nor pre- 
judice his principal, by any act not coming properly within 
the scope and object of such employment. Unless the pow- 
ers of agents are thus limited, no man could be safe in the 
transaction of any business through the agency of another. 
The master, in his character as such, had certainly no au- 
thority to procure insurance. He could not bind the owner 
by such a contract; and if he could not, why should his 
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acts, totally unconnected with the business of procuring the 
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insurance, render void a contract entered into in good faith wy 


in all parties having any concern in the transaction ? It isa 
general rule applicable to agencies of every description, 
that the agent cannot bind his principal, except in matters 
coming within the scope of his authority ; and this rule 
applies particularly to a master and owner of a vessel, and 
is construed with considerable strictness. Thus, in the case 
of Boucher v. Lawson, (Cas. Temp. Hardwicke, p. 85. and Ab- 
bott. 119.) the action was against the owner ofa ship, fergoods 
lost by the carelessness of the master; and judgment was 
given for the defendant, hecanse it did not appear that the 
ship was usually employed in carrying goods for hire. For 
Lord Hardwicke said, no man could say that the master, by 
taking in goods of his own head, could make the owners 
liable. 
It is a little difficult to perceive, how in any legal sense 
the relation of principal and agent could exist, at the time 
when the misconduct of the master is alleged to have taken 
place. So far as he was agent for navigating the vessel, it 
had terminated by the absolute destruction of the subject. 
The agency would seem to have ceased from necessity. 
There was nothing upon which it could act. Had there not 
been a total loss of the vessel, there would have remained a 
duty and legal obligation, on the part of the master, to use 
his best exertions to save what he could from the wreck, 
But when the subject matter of the agency becomes extinct, 
it is not easy to understand how, in any just sense, the agen- 
cy can be said to survive. There might be a moral duty 
resting on the master to communicate information of the loss 
to his owner. But how could there have been any legal ob- 
ligation binding upon him to do it. The information could 
neither benefit nor prejudice the owner. It is a general rule 
of law, that ifan injury arises to a principal, in consequence 
of the misconduct of his agent, an action may be sustained 
against him for the damage. Could an action in this case be 
sustained by the owner against the master for not giving him 
information of the loss ? and if not, it would seem to follow as 
a necessary consequence, that the owner could not be pre- 
judiced by his acts. 
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1827. But suppose the agency of the master not to have termi- 
wery~w nated, but that, in judgment of law, he was the agent of some 
—_ — one. The question recurs, whose agent was he? The an- 

‘% P* swer cannot admit of a doubt. If agent at all, he was, by 

Ruggles. operation of law, the agent of the underwriters. 

ie The policy, taking the risk on the vessel and cargo, lost or 
not lost, although effected after the loss happened, related 
back; and by the abandonment, the underwriters were 
substituted in the place of the assured; and the master, al- 
though the agent of the owner until the loss occurred, be- 
came, upon the abandonment, the agent of the underwriters, 
The law upon this subject ic well cottled, where there is only 
a technical total loss, and any part of the subject insured 
remains. The interest in the salvage, whatever it may be, 
becomes transferred to the underwriters, and the agency is, 
of course, transferred with the subject ; and the agent, there- 
after, becomes responsible to the underwriters for the faith- 
ful discharge of his trust. No action could be sustained against 
him by the assured for the proceeds, or any misconduct in 
the management thereof. This is not only tue settled rule 
of law, but a contrary doctrine would involve the greatest 
absurdity. It would be placing the absolute interest in the 
property in one party, and making the agent accountable for 
its management to another. No action could be sustained 
by the assured, for the plain reason, that he would have no 
interest in the subject of the agency. 

And if such would be the effect of an abandonment incase 
of a technical total loss, there can be no good reason assign- 
ed why the rule should not be applied to a loss really total, 
so far as to transfer whatever agency could remain. So that, 
whether the agency terminated by the total destruction of 
the subject, or was transferred by the abandonment to the 
underwriters, the misconduct of the master could not pre- 
judice the rights of the owner. The connexion of principal 
and agent was dissolved, and they stood towards each other 
as mere strangers, so far as any legal responsibility could be 
involved in the conduct of the master. Such we apprehend 
to be the result of the application of well settled principles 
of law to the facts and circumstances presented by the bil! 
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ni- of exceptions, in the absence of any authority to governthe 1. g97, 
me case. ' e— ™/ 
in- We will proceed, then, briefly to notice the cases that have Le 
by been supposed to have a bearing upon this question favour- v. 
able to the underwriters. Ruggles. 
or In Fitzherbert v. Mather, (1 Term Rep. 12.) the fraud or 
ed concealment relied upon to avoid the policy was, that one ad 
re Thomas, who on the 16th of September, and before the loss | 
al- happened, had written a letter to the agent of the assured, 
ye- and put it in the post office, but the mail did not leave the 4 
rs, place until the afternoon of the next day, before which time, 
ily and on the morning of the 17th, he knew of the loss, but did 





ed not withdraw his letter from the post office, or write another 
giving information of the loss. Here was, then, a palpable 
case of gross negligence, if Thomas was to be considered the 
agent of the assured ;‘and, that he was, appears not only to 
q have been assumed by the whole Court, but the conclusion 
is fully warranted by the facts in the case. The assured, in 


st 

. his letter to Fisher, who procured the insurance, directed 
inh . . P . . *. . 
le him to procure it on receiving the bills of lading ; which 


st bills, it appears from the case, were to be sent to him by 
Thomas. ‘lhe letter and information from Thomas was, 
therefore, made the foundation of the insurance, and the as- 
d sured adopted ‘Thomas as his agent, by directing Fuller to 
procure insurance on receiving the bills of lading from him. 
It was, therefore, a case of concealment, or misrepresenta- 
tion, by one who stood in the relation of agent of the assured, 
in the subject matter of the contract, and whose information 
I. lay at the foundation of it. 

% The case of Stewart v. Dunlop, (4 Brown. Parl. Cas. and 
Park, 320.) decided in the House of Lords, is very imper- 
fectly reported, the reasons of the judgment, and the 








, ground on which the decision rested, not appearing in any 
} report of the case. Enough, however, is shown, from the 
‘ statement of facts, to put the decision upon the plain ground, 
; that the policy was procured by an agent of the assured ex- 
pressly instructed by him to obtain the insurance ; he, the 


agent, having grounds to suspect aloss of the ship, which 
grounds were not communicated to the underwriter ; and, be- 
sides this, there was enough to afford strong suspicion, that 
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the assured himself knew of the loss. -The men who ar- 


ors me =srived at Greenock, knowing of the loss, communicated the 
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information to the friend and intimate acquaintance of the 
assured, who desired it might be concealed. The same day 
this friend held a conversation with the clerk of the assured, 
and asked him if he knew whether there was any insurance 
upon the vessel, and if there was any account of her; and, 
after this, the assured directed this clerk to write to get in- 
surance. The case was open to strong suspicion, that the 
friend of the assured had communicated to him the informa- 
tion he, had received of the loss, which would have been a 
plain ground for declaring the policy void. But if such a 
conclusion is not fairly warranted, there was enough com- 
municated to the clerk to lead him to suspect a loss had . 
happened ; and he being the agent employed to procure the 
insurance, his principal was properly ‘chargeable with all 
the information he had in relation to the loss. 

The case of .dndrews & Boerum v. The Marine Insurance 
Company, (9 Johns. Rep. 32.) does not seem to have much 
bearing upon this point. The decision turned upon a ques- 
tion of fact, whether there was such gross negligence, or 
constructive fraud, as to vacate the policy. ‘There was no 
question of agency involved in the decision. The master 
of the vessel was part owner, and one of the insured, and 
there was no point raised as to his legal obligation to use ordi- 
nary diligence in giving information of the loss to his co-own- 
ers ; but the Court considered, that, under the circumstances 
of the case, he was not chargeable with such negligence as 
to vacate the policy. But what would have been the result 
if the doctrine now contended for had been applied to that 
case? If what is known to the agent is cousidered as im- 
pliedly known to the principal. with much more propriety 
should the knowledge of one part owner be imputable to 
all. And the policy must have been held void, because pro- 
cured with implied knowledge of the loss. 

The case of Gladstone v. King, (1 Maule & Selw. 35.) did 
not turn upon the question now before the Court. ‘The claim 
was for an average loss upon the ship, in consequence of an 
injury received before the policy was effected. The defence 
set up was a concealment of this fact, or negligence in the 
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inaster in not mentioning it in a letter written to his own- 197, 
ers, after the injury had been received, and before the policy ~e-y~w 
was underwritten. The policy, however, took up the ves- pimp soy 
sel from the commencement of the voyage, and would, of v. 
course, cover the injury. The Court considered the con- Ruggles. 
cealment material, and that the underwriter ought not to be 
charged with the loss. ‘They did not, however, decide the 
policy to be void, which would seem to have been the ne- 
cessary consequence of a material concealment, according 
to the principles of insurance law. But they exonerated 
the underwriter by the application of what was avowed to 
be a new principle: that this antecedent damage should 
be considered an implied exception out of the policy ; and 
this principle, say the Court, although new, is adopted as 
being consistent with justice and convenience. 

It is unnecessary to say, whether, to such a case arising 
here, we should think proper to adopt and apply this new 
principle. Itis enough for the present to say, the principle 
does not apply to the case now beforeus. It may, however, be 
observed, that the decision in that case, so far, at least, as it 
went to exonerate the insurer from the payment of the ave- 
rage loss, may be supported upon well settled rules. Infor- 
mation of the injury was withheld by the captain whilst he 
was acting in his appropriate character of master, and, as 
such, was the exclusive agent of the owner, and for whose 
negligence he alone was responsible. And from what fell 
from Lord Ellenborough upon the trial, it may be presumed 
this letter was shown to the underwriter, and, if so, it 
amounted to a representation that the vessel had sustained 
no injury at the date of the letter. But unless the case is 
imperfectly reported, it would be difficult to sustainit upon 
principles heretofore understood to govern analogous cases. 

These are all the cases cited on the argument on the part 
of the underwriters, which are supposed to have a bearing 
upon the present question. We think, however, they are 
distinguishable in many material circumstances, and partt- 
cularly in this, that the fraud or concealment, which was held 
(o vitiate the policies, was traced to some agent, having con- 


nexion in some way with procuring the insurance : and the 
Vor. XII. 53 
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1827. agency was, therefore, concerning the subject matter of the 
re contract. 
— = It is, no doubt, true, with respect to policies of insurance, 
v. as well as to all other contracts, that the principal is re- 
Ruggles. sponsible for the acts of his agent; and that any misrepre- 
sentation, or material concealment by the agent, is equally 
fatal to the contract, as if it had been the act of the principal 
himself. But such responsibility must, of necessity, be li- 
mited to cases where the agent acts within the scope of his 
authority. In the present case, the master was clothed with 
no authority or agency, in any manner connected with pro- 
curing insurance. The misconduct charged against him oc- 
curred, not whilst he was acting as master, but at a time 
when the relation of master and owner may well be consider- 
ed as dissolved from necessity. by reason of a total destruc- 
tion of the whole subject matter of the agency ; and if not, 
the master, by the legal operation of the abandonment, be- 
came the agent of the underwriters, and was their agent at 
the time of his alleged misconduct. 

It is said, that, if this isa new question, the Court should 
adopt such rule as is best calculated to preserve good faith 
in effecting policies of insurance. But it is by no means 
clear, that this end would be best promoted by adopting the 
rule contended for on the part of the underwriters. Cases 
may very easily be supposed, where negligence or miscon- 
duct in agenis of underwriters, as tomatters not immediately 
connected with effecting a policy, will still have a remote 


influence, which may have a tendency to prejudice the in- | 


terest of the assured. Such cases, however, as well as those 
of the description now under consideration, will most likely 
be of rare occurrence, and nice and minute distinctions prac- 
tically operate unfavourably on the business of insurance. 
If underwriters feel themselves exposed to fraudulent 
practices in such cases, the protection is in their own hands, 
by not assuming any losses that may have happened prior to 
ithe date of the policy. It is considered a hazardous under- 
taking to insure, lost or not lost, and a proportionate pre- 
mium is demanded, according to the circumstances stated, 
te show the probability or improbability of the safety of the 
subject sured | 
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Although no adjudged cases directly applicable to the one 
before us have been found, we do not consider this decision 
as establishing any new principle in the law of insurance, but 
as grounded on the application of principles already set- 
tled, toanew combination of circumstances. 


Judgment affirmed. 


[ConstituTionaL Law.} 


Brown and Others, Plaintiffs in Error, against The State 
oF Maryianp, Defendant in Error. 


An act of a State legislature, requiring all importers of foreign 
goods by the bale or package, &c. and other persons selling the 
same by wholesale, bale, or package, &c. to,take out a license, for 
which they shall pay 50 dollars, and in case of neglect or refusal 
to take out such license, subjecting them to certain forfeitures and 
penalties, is repugnant to that provision of the constitution of the 
United States, which declares, that “* no State shall, without the 
consent of Congress, lay any impost, or duty on imports or ex- 
ports, except what may be absolutely necessary for executing its 
inspection laws ;”’ and to that which declares that Congress shall 
have power “ to regulate commerce with foreign nations, among 
the several States, and with the Indian tribes.” 


ERROR to the Court of Appeals of Maryland. 

This was an indictment in the City Court of Baltimore, 
against the plaintiffs in error, upon the second section of an 
act of the legislature of the State of Maryland, passed in 
1821, entitled, * An act supplementary to the act laying du- 
ties on licenses to retailers of dry yoods, and for other pur- 
poses.” The second section of the act provides, “ That 
all importers of foreign articles, or commodities, of dry 
goods, wares, or merchandises, by bail or package, or of 
wine, rum, brandy, whiskey, and other distilled spirituous 
tiquors, &c. and other persons selling the same by whole- 
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sale, bale, or package, hogshead, barrel, or tierce, shall, be- 
fore they are authorized to sell, take out a license as by the 
original act is directed, for which they shall pay fifty dollars ; 
and in case of neglect or refusal to take out such license, 
shall be subject to the same penalties and forfeitures as are 
prescribed by the original act, to which this is a supple- 
ment.” The penalties and forfeitures prescribed by the 
original act, which was passed in 1819, were, a forfeiture of 
the amount of the license tax, and a fine of 100 dollars, to 
be recovered by indictment. 

The defendants having demurred to the indictment, a 
judgment was rendered upon the demurrer against them, in 
the City Court, which was affirmed in the Court of Appeals, 
and the case was brought, by writ of error, to this Court. 

4 

Mr. Meredith, for the plaintiffs in error, contended, that 
the law in question was an unconstitutional exercise of the 
taxing power of Maryland. He did not deny the existence 
of such a power. As a necessary incident to sovereignty, 
it belonged to the several States before the adoption of the 
constitution, and it still belongs to them, subject, however, 
to the restrictions imposed upon its exercise by the para- 
mount authority of that instrument. With regard to these 
restrictions, he did not mean to contend, that the general 
grant contained in the eighth section of the first article of 
the constitution, vested in the national government any 
thing more than a concurrent power of taxation. He ad- 
mitted the rule of construction, that a grant of power to 
Congress does not, of itself, imply a prohibition of its exer- 
cise by the States. The powers granted to the general go- 
vernment are never to be considered as exclusive, unless 
they are made so in express terms, or unless, from the na- 
ture of the power itself, its concurrent exercise must neces. 
sarily produce direct repugnancy or incompatibihty. But 
he argued, that this was by no means the inevitable result 
from a concurrent exercise of the taxing power, because its 
peculiar nature rendered it often capable of being exercised 
by different authorities at the same time, and even upon the 
same subject, without actual collision or interference. 

The restrictions which he had alluded to, were to be found 
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in other provisions of the constitution ; and they were both 


express and implied. The former were all comprised in ww = 


the tenth section of the first article, by which the States are 
prohibited, unless with the consent of Congress, from tay- 
ing any imposts or duties on imports or exports, except 
what may be absolutely necessary for executing their in- 
spection laws; and are, also, without such consent, forbid- 
den to impose any duty upon tonnage. The effect of this 
prohibition, coupled with the general grant of the taxing 
power before referred to, is to vest in the national govern- 
ment an ex¢iusive right to the commercial imposts of the 
country. With the exception of these, however, the power 
to lay and collect taxes is a concurrent power. 

But, like all the other concurrent powers of the States, 
this power of taxation is subject, in its exercise, to that ge- 
neral implied restriction which necessarily results from the 
supreme and paramount authority of the Union. This is a 
vital principle of the political system, and its direct opera- 
tion is to restrain the States from the exercise of any power 
repugnant to, or incompatible with, the constitution, or the 
constitutional laws of the national government. By which 
is to be understood, not merely a repugnancy growing out 
of a concurrent exercise of the same power by Congress 
and a State legislature, but that which may arise from the 
exercise of one power by a State, with reference to a diffe- 
rent power, whether exclusive or concurrent, express or 
implied, residing in the general government. 

Having stated and illustrated these as the constitutional 
limits of the taxing power of the States, he insisted, that 
they had been transgressed by the legislative act under con- 
sideration. The second section comprises all the provisions 
of the law which are material to the question. The true 
construction of this section is somewhat doubtful ; upon any 
interpretation, however, it prohibits the importer from sell- 
ing the imported merchandise without having first taken out 
a license to do so, for which he is required to pay a stipula- 
ted tax. 

The question then is, whether this is such a law as the le- 
gislature of Maryland have a right to pass. Under colour of 

a license law. he contended that this statute was a palpable 
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evasion of the express restriction upon the States to “lay 
duties on imports ;”’ an indirect attempt to do that which the 
constitution has explicitly inhibited. And he said this, be- 
cause he thought it might be clearly shown, that a law, lay- 
ing a tax on the importer for the privilege of selling the mer- 
chandise he has himself imported, which is this law, and this 
case, is equivalent, in all substantial respects, to a duty on 
imports, since, with a few slight and unimportant differences, 
it answers all the purposes, and produces all the effects of a 
concurrent power in the States to impose such a duty. 
What are the apparent differences between this and a tax 
directly on imports? It may be said, in the first place, that 
the one is a tax for the privilege of bringing the foreign article 
into the country, and the other a tax for the privilege of sell- 
ing it after it is so brought in. But these privileges are in- 
dissolubly connected ; the right to sell is a necessary inci- 
dent to the right of importing. The grant of a privilege to 
import would be of no value, unless it implies a right to sell. 
Prohibit sale, and importation necessarily ceases. He 
maintained that, on a fair and just construction of the whole 
revenue system, the implication was irresistible. That the 
duties exacted by the general government were paid, not for 
the privilege to import simply, but for the privilege of im- 
porting foreign commodities, and using them in the way of 
merchandise, might be incontestably proved, by showing 
that no goods were dutiable, unless imported with the inten- 
tion, and for the purpose of traffic. With this view, he re- 
ferred to various provisions of the act of March, 1799, (ch. 
128. s. 30. 32. 45, 46. 60. and 107.) and to the case of 
the Concord* This is the principle, also, of the English 
law of customs, from which our system is mainly borrowed.° 
It was likewise worthy of remark, that the legislation of Ma- 
ryland, upon this subject, before the adoption of the consti- 
tution, was in strict accordance with the same principle, 
and carried it so far as to permit the merchant to try the 
market by an actual sale, and paying the duties only on the 


a 9 Cranch. 388. See also 4 Cranch, 347. 
b Hale on the Customs, Pt. 3. ch. 20. in Hargr. Law Tracts, 211 
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portion sold, to export the residue free of duty.* Thereis, 
then, no difference in this respect between these two modes 
of taxation. 

It may be said that these taxes are — at diffe- 
rent times; in the one case, at the time of importation, 
in the other, at the time of sale. But if they are both paid 
substantially for the same privilege, surely this is not a mate- 
rial difference. It is a matter that simply concerns the 
safety, certainty, and convenience of collection ; but it gives 
no distinctive character to the law. In point of fact, how- 
ever, the duty imposed by the revenue system is not payable, 
except it is less than fifty dollars, until after the importation. 

A third apparent difference may be said to consist in this : 
that the import duty is a charge upon the goods, the license 
upon the person; but the one is as much a charge upon the 
goods as the other, if by that is meant an increase of their 
actual cost. The import duty is, however, a personal charge 
upon the importer ; it is not the bond that alone makes him 
personally liable ; without having given a bond, he is still 
answerable for the duties.* 

These are the only differences in the operation of the 
two taxes, and they are apparent, but not substantial; they 
are the disguise thrown about the law to elude detection. 
The true test, however, is, to consider the effect of this law 
upon the exclusive grant to the general government, to raise 
revenue from imposts. The reasons for such a grant are 
obvious. The objects committed by theconstitution to the 
general government are of immense magnitude, and require 
corresponding means. Of ail species of taxation, that upon 
imports is most fruitful and least oppressive. It is sound 
policy, therefore, to cherish and extend this branch of the 
public revenue ; because, whenever it fails, other modes of 
taxation must necessarily be resorted to of a more odious and 
oppressive nature. Now, the consequence of the right 
claimed by this law on the part of Maryland, is, to place this 
branch of the public revenue completely in her power; as 
entirely so, as if she had constitutionally a concurrent right 


a Hanson's <a of Maryland, Act of 1788, ch, 36. s. 34, Act of 
1784, ch. 84 s, 


b 1 Mason’s Rep. 48o. 
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to tax imports. It is to enable her, at her pleasure, by means 
of license laws, to annihilate, as it regards her own territory, 
the commercial revenues of the country. What is to prevent 
her from prohibiting altogether the importation of foreign 
merchandise into any of her ports? Itis only to increase the 
price of the license until the commodity will no longer bear 
the burden, and the end is accomplished. Importation must, 
in that case, necessarily cease, and with it revenue. It is 
not pretended that these consequences are produced by this 
particular law; it is not necessary that this should be the 
case. We are not to look at the particular exercise of power 
so much as at the principle upon which the power is assert- 
ed. We are not to judge of the constitutionality of this law 
by the amount of tax which it imposes ; it is not the degree 
of taxation, in the particular instance, that determines the 
right to tax. That the public revenue is, to a certain de- 
gree, affected by the operation of this law, is incontestable. 
But if, on principle, Maryland has a right to demand 
fifty dollars as the price of a license to sell imported 
merchandise, she has a right to demand any sum for the 
same privilege. If, in other words, she is within the pro- 
per sphere of her taxing power, that power is, in its na- 
ture, unlimited, and she may carry it to what extent she 
pleases. A power to tax, this Court has emphatically said, 
is a power to destroy. In this case, it is a power to prohi- 
bit; a power to deprive the government of the means to ac- 
complish its great objects, and conduct all its important ope- 
rations; a power to defeat the intention of the exclusive 
grant of commercial revenue. 

If Maryland has a right to enact laws of this description, 
she has a right to regulate her own foreign commerce, al- 
though, by the constitution, it is exclusively vested in Con- 
gress. The imposition of import duties is often resorted to, 
not for the purpose of revenue, but to regulate commercial 
intercourse with foreign countries. Discriminating duties, 
protecting duties, prohibitory duties, are so many commer- 
cial regulations. These may all be resorted to under the 
disguise of license laws. If Maryland has a right to pass 
general license laws, she may pass partial ones; she may 
select particular commodities, and burthen their sale with a 
license duty ; she may establish a tariff of discriminating 
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duties for herself, and affect, if not defeat, the commercial 
policy of the country. In one word, she may exercise the 


same right to regulate commerce by means of lite laws, 


which a concurrent power to tax imports would give her, 
and thus evade, in this respect also, the constitutional pro- 
hibition. It may be said, that this law looks to no such ob- 
ject; that it is simply a tax for revenue, and that there is no 
ground to apprehend that it will be used for any other pur- 
pose. But the motives for legislative acts are not fit sub- 
jects of judicial inquiry. If the power can be exercised for 
one purpose, it may be for another; the intention may al- 
ways be effectually concealed. It is the principle of the 
law, and its capacity to be exerted for the attainment of 
other objects than that which it professes to aim at in 
the particular case, that it is proper and necessary to look 
to. If the States are authorized to pass laws of this de- 
scription, the purposes which induced the prohibition are 
defeated, and it is rendered altogether nugatory. 


Mr. Taney and Mr. Johnson, contra, insisted, that the 


law of Maryland did not lay a duty on imports, and was 
not repugnant to the constitution of the United States. 


The act of assembly (they said) does not impose a tax , 


on the importation of foreign goods, nor upon the trade and 
occupation of animporter. But the tax is imposed upon 
the trade and occupation of selling foreign goods by whole- 
sale after they have been imported. It is a tax upon the 
profession or trade of the party, when that trade is carried 
on within the State. It is laid upon the same principle with 
the usual taxes on retailers, or innkeepers, or hawkers and 
pediars, or upon any other trade exercised within the State. 
It is true, the importers of foreign goods are, by express 
words, made subject to the provisions of this law, provided 
they sell by wholesale; but it is the selling by wholesale 
which subjects the party to the tax; it is upon that trade 
that the tax is imposed. 

Does the constitution of the United States forbid Mary- 


land to impose such a tax? This is the only question pre- 
sented by the record. 
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The plaintiffs in error insist, that the tax in question is 


wre virtually a duty on imports, and violates that clause in the 


constitution which declares that a State shall not lay duties 
on imports, 

We answer, it is not, either directly or indirectly, a 
duty on imports. A duty on imports is a tribute paid to 
the sovereignty of the country for permission to introduce 
foreign goods. ‘To import, and to bring in, mean the same 
thing. A duty on imports is, therefore, a duty on the 
bringing in of foreign goods—on the act of importation. 
The duty is paid for the permission to introduce them; it 
is the consideration given for that privilege. The party 
buys the right to introduce the goods into the United States, 
and to place them under the protection of the laws of the 
country. He becomes liable to the whole duty by the very 
act of importation ; and the amount is the same, whether 
he proposes to sell the goods, or to keep them for his own 
use, or to give them as a present to another. 

After the goods have been brought into a State, the im- 
porter has one peculiar relation to them by reason of his 
being the importer. He is known to the State laws in the 
character of owner, or as the party entitled to the custody 
of the goods, and he receives the same degree of protection 
whetherhe be the importer or not the importer. The pro- 
perty, when it has passed through the custom houses, is no 
longer under the exclusive protection of the United States. 
It is guarded by the laws of the State—must be transferred 
and otherwise dealt with, according to the laws of the State. 
It is, therefore, imported, or brought in, and the act of im- 
portation is completed. If, therefore, a duty on imports 
means a duty on the act of importation, or the permission 
to introduce, it is very clear, that the law in question is 
not, directly or indirectly, a duty on imports. 

But, it is said, that the word “ imports,”’ as used in the 
constitution of the United States, does not mean importa- 
tion, but means the goods imported. 

if this interpretation be right, then the constitution of the 


a Act of March 2, 1799, ch. 128. 1 Mason's Rep. 499. 4 Wheat. 
Rep, 246. 
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United States must be expounded as if it had said, “ No 
State shall, without the consent of Congress, lay any imposts 
or duties on goods imported.” And if such be the true 
reading of the constitution, then no State can lay a tax 
upon any article of property which was imported from a 
foreign country. According to this construction, imported 
plate, imported furniture, imported property of every kind, 
would be privileged property, and exempt from taxation by 
the States. For, if the word “imports,” as used in the 
constitution, means “ goods imported,” or ‘“ imported 
goods,”’ then the States, without the permission of Congress, 
cannot tax property within their dominion, and owned by 
their citizens, provided that property has been introduced 


from abroad. Such would be the inevitable consequence 


of expounding the word imports as if the words “ imported 
goods” had been used. The uniform practice of the 
States, the principles of justice, the interests of the commu- 
nity, are all directly opposed to this construction. 

But, itis said, that if “‘ imports” means importation, and 
not the goods imported, yet the privilege of selling is inse- 
parably incident to the importation, and is always implied 
in the privilege to import. This argument, like the one 
last replied to, will be found to prove too much, and to Icad 
to results that can hardly be acquiesced in. © 

The right to import foreign goods is derived from the 
United States. The duties are imposed by the federal go- 
vernment, and are paid to that sovereignty. The permis- 
sion to import is conferred by that government, and if the 
right to sell is implied in the permission to import, then the 
right to sell is derived fromthe United States, and becomes 
an absolute and vested right in the importer as soon as he 
acquires the privilege of introducing the goods ; that is, as 
soon as he pays the duties, or secures them, according to 
the acts of Congress. And if the right to sell is a vested 
right, derived from the general government, then this right 
cannot be limited, restrained, regulated, or in any manner 

affected by State legislation. The importer, then, having 
an absolute and unconditional right to sell, may sell in any 
place, and in any manner he thinks proper. He may offer 
for sale large quantities of gunpowder in the heart of a city, 
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and thus endanger the lives of the citizens; he may offer 
hides, fish, and articles of that description, in places offen- 
sive and inconvenient to the public, and dangerous to the 
health of the citizens ; he may hold an auction at his own 
warehouse, and refuse to pay amy tax to the State; he may 
sell at retail; he may sell as a hawker and pedlar ; and the 
laws of the States which impose taxes on these trades, are 
unconstitutional and void, so far as the importer is concern- 
ed. These taxes have been always imposed by some of the 
States, and their right to derive a revenue from these 
sources has never before been questioned. 

It may be said, that the right of the importer to sell, isa 
right to sell by wholesale only, and not by auction, or by 
retail. If, however, the right exists at all, it cannot be limit- 
ed to sales by wholesale. Itis said to be incident to the 
permission to import; and if it be annexed to that permis- 
sion, then it must be an absolute and unconditional right ; 
for where can we find the qualification? If the States are 
disabled from imposing a tax on the sales of foreign mer- 
chandise, when made by the bale or package, why are they 
not equally unable to impose a tax on the sales of such 
goods when made by auction, or retail, or in any other man- 
ner’ The constitution gives no peculiar privilege to any 
particular mode of sale ; and this Court, in expounding the 
instrument, will not introduce into it new limitations, and 
new divisions of power, not implied by its words. 

In fine, the importer, by the payment of the duties, either 
acquires the right to sell, as well as the right to introduce 
the goods, or he acquires the right to bring in merely. In 
the first case, his right to sell would be beyond the reach of 
State control, and State regulation. In the second case, 
the goods would be subject to the laws and authority of the 
State. It can hardly be held, that an importer may sell in 
any place, and in any manner he pleases; and if he may 
not, it is because the disposition of the goods is subject to 
the regulations of the State authorities; and if they are so 
subject, they are, consequently, liable to such burthens as 
the State may impose on any particular mode of sale or 
transfer ; and, therefore, liable to the tax in question. 

The cases cited of goods wrecked on our shores, can 
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goods. Besides, in those cases, the question is, are the 
goods liable to pay duty ? not what rights will the payment 
of the duty procure? And when the questions are so diffe- 
rent, itis not perceived how a decision of the one can in 
any degree atfect the other. 

But, it is insisted, on the other side, that if the law in 
question be not repugnant to that clause in the constitution 
which forbids a State to lay a duty on imports, yet it is in 
violation of that clause which gives Congress the power to 
regulate commerce with foreign nations. It must be ob- 
served, that this argument admits, argumenti gratia, that 
the tax in question is not, either directly or indirectly, 
a duty onimports. But the plaintiffs in error contend, that 
although it be not a duty on imports, still the tax in question 
is forbidden by the constitution of the United States.. In 
other words, they maintain, that the tenth section in the 
constitution of the United States is not the only one which 
limits the taxing power of the States ; and that this power is 


‘still further curtailed by the clause which gives Congress the 


power to regulate commerce. 

It has been settled by the decisions of this Court, that 
the grant of a power to Congress, does not extinguish the 
right of the States to legislate on the same subject, unless 
Congress exercises the power granted. And when the 
power is exercised, the States may yet legislate, if the whole 
ground of legislation has not been covered by the laws of 
the United States; provided the State law be not repugnant 
to that of the federal government. Assuming these princi- 
plesassettled, it would be asufficient answer to this argument 
to say, that no law of Congress gives, or professes to give to 
the importer, the right to sell. The revenue laws referred 
to, charge duties in certain cases, where sales may be made. 
The laws are framed on the assumption that certain foreign 
goods will be permitted to be sold; but these laws do not 
give that permission generally, nor point out in what mode 
they may be sold. If, therefore, under this power to regu- 
late commerce, Congress may give the importer a right to 
sell, yet the right is not given: and until it is given by Con- 
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gress, the States may regulate and tax the sales without vio- 
lating the constitution of the United States. 

But this clause in the constitution does not give to Con- 
gress the power contended for, By the constitution of the 
United States, the power of taxation by the States is restrain- 
ed, by express words, in certain cases. » 

It has always been supposed, that these limitations of State 
sovereignty, in matters of revenue, so carefully and particu- 
larly set down, excluded all inference and implication, and 
left with the States all the powers of taxation not expressly 
denied to them in the restraining section. It is very clear, 
that the men who framed the constitution, and the people 
who adopted the constitution, so understood it. The Fede- 
ralist must be considered as expressing the opinions of the 
friends of the federal constitution, both in and out of the 
Convention ; and in No. 33, and near the conclusion of that 
number, the commentary on the subject of the taxing power 
is thus concluded: “ The inference from the whole is, that 
the individual States would, under the proposed constitution, 
retain an independent and uncontrollable authority to raise 
revenue to any extent of which they may stand in need, by 
every kind of taxation, except duties on imports and exports.” 
And, throughout No. 32 and No. 33 of the Federalist, the 
same principle is repeatedly asserted as a clear and indispu- 
table one. 

But, if Congress, under the power to regulate commerce, 
may authorize the importer to sell, then certain important 
powers of taxation, besides duties on imports and exports, 
have been surrendered by the States. For if Congress may 
give by law to the importer the right to sell, Congress may 
direct how the sale may be made, or may allow the import- 
er to elect any mode he pleases; and, whenever this shall 
be done by the general government, the power of the States 
to regulate such sales is at an end, and, consequently, their 
power of taxation also. Ifthis argument, then, be sustained by 
the Court, the authority of the States to regulate and 
to tax auctioneers and retailers is not “ an independent and 
uncontrollable authority,” as was supposed by the distin- 
guished writers in the Federalist, but is a mere dependent 
authority, and liable to the control of Congress, so far as fo- 
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reign goods are concerned. Congress, it is said, may give 
the importer the right to sell. If Congress may do so, then 
the States cannot tax any mode of sale which Congress may 
please to permit. Such powers were surely too important 
and valuable to have been surrendered in this loose and slo- 
venly manner. If they were to have been given up by the 
States, they would have been given up in express terms, 
like the duties on imports, and not by vague and uncertain 
inferences. Besides, if Congress may give the right to sell 
in any manner, they may also give the right to sell in any 
place ; and the police laws of the different States, made for 
their safety or health, exist only by the permission of Con- 
gress. And again, if Congress may not only prescribe the 
terms upon which foreign goods may be introduced into the 
country, but may direct how they shall be sold, and thus 
exempt the sales from State taxation, why may not Con- 
gress, upon the same principle, exempt all foreign goods 
from taxation by the States? If Congress may exercise ex- 
clusive dominion over foreign goods, for one purpose, after 
they have been brouyht into a State, why may not the same 
exclusive power be exercised for any other purposé? Rea- 
sons of policy might, indeed, make a difference ; but we are 
not now discussing the policy of introducing new provisions 
into the constitution, but endeavouring to ascertain the 
meaning of the words used in the instrument. 

The last argument urged in behalf of the plaintiff in error, 
is founded on the supposed policy and objects of the consti- 
tution, rather than on the interpretation of any words used 
in the instrument itself. It is said, that ifa State may im- 
pose the tax in question, it may increase it to any amount, 
and by that means the States may prevent importations al- 
together. And, hence itis inferred, thata power capable of 
being so much abused, was not intended to have been left 
with the States. 

Nothing can be more fallacious than to urge the possible 
abuse of power by the States, for the purpose of proving that 
the power has been taken away. Such an argument goes to 
the destruction of all State power. Such a principle of con- 
struction would put an end to all State authority; for all 
power may possibly be abused. The States cannot and 
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ought not to be deemed more liable than the federal govern- 
ment to abuse the powers confided to them by the people ; 
nor can any supposed and merely possible inconvenience, 
which might arise from an improper use of State power, fur- 
nish a ground for deciding against the existence of the power. 
We must be continually liable to this inconvenience from 
the complex character of our government. In the Federal- 
ist, No. 32, the rule of construction is thus stated: “It is 
not a mere possibility of inconvenience in the exercise of 
powers, but an immediate and constitutional repugnancy, that 
can, by implication, alienate and extinguish a pre-existing 
right of sovereignty.” The possibility of inconvenience 
from the improper use of this power by the States, is not, 
therefore, any argument against the existence of this power. 
It cannot, by implication, alienate and extinguish the 
power for which we are contending. 

But, indeed. it is impossible that the power to lay the tax 
in question can lead to any inconvenience, or can be used 
to embarrass the regulations, or lessen the revenue of the 
federal government. If the tax on wholesale dealers should 
be so heavy as to prevent importations, the people- of the 
State will be the principal sufferers. If it enhances the 
price of imported goods, the burthen is at least as heavy on 
the people of the State as it is on the citizens of other States, 
and this furnishes abundant security that no such tax will 
ever be vexatiously laid. The people of a State cannot be 


justly suspected of imposing heavy burthens upon themselves, 


for the purpose of thwarting or embarrassing the general go- 
vernment. If, indeed, the people of a State could be guilty 
of such folly, they might, by bounties and other facilities to 
manufacturers in their own State, effectually prevent the 
importation of foreign goods. Nobody would deny that the 
States possess this power; but nobody suspects them of be- 
ing disposed to abuse it. 

There is, indeed, no real danger of serious inconvenience 
from these conflicting powers. The good sense and good 
feelings of the people will always apply the remedy; and 
we may safely confide, that the State governments, and the 
general government, will never embark in the unprofitable 
contest of trying which shalldoeach other themostharm. But 
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rae if such a state of things should ever take place, it would 1g97, 

e 5 matter very little how the boundaries of power had been weve 

ce, $ marked out by judicial decision. The Union cannot be mows 

ait preserved by the mere strength and power of the federal State of 

Pr. goverament. It is dissolved as soon as it shall forfeit the Maryland. 

“ ‘ affection and confidence of the-States. 

1]. 

is i The Attorney General, for the plaintiffs in error, in reply, 

of stated the question to be, whether a State law, which ren- 

at dered it criminal to import and sell foreign goods, without 

1g the permission of the State, which permission was only to 

€ be obtained by paying a tax to the State, was repugnant to 

t, the constitution, laws, and treaties of the Union. If the 

r. State of Maryland had the power to lay such a restraint on 

ie . the importation and sale of foreign goods, every other State d 
must have the same power ; and the consequence would be, 

K : that this power of taxation would directly interfere, both 

d with the power of regulating commerce, and with the tax- 

e ing power of Congress. The quantum of tax imposed by 

i the State could make no difference. The same principle 

. would apply, as in the attempt of the same State to tax the 

Bank of the United States, where the Court held, that a 

) power to tax, was a power to tax limited only by the plea- 


sure of the State; and that it was, therefore, a power to 
destroy.* 

In the present case, the power was denied upon two 
grounds ; first, because the power exerted by the law in 
question is that of reguiating commerce with foreign na- 
tions, and among the several States, which the Court has 
determined to be exclusively vested in Congress. Second- 
ly, because it was that of laying an impost, or duty on im- 
ports, without the consent of Congress. 

In order to determine whether the present law interfered 
with the exercise of the power of regulating commerce, it 
was only necessary to see whether it undertook to prescribe 
the terms on which commerce may be carried on with fo- 


—— “SP 





a M‘Culloch v. Maryland, 4 Wheat. Rep. 316. 
4 Gibbons v. Ogden, 9 Wheat. Rep. 1. 
Vor, XII. 55 
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reign hations, and among the States. Hit were a power to 
prescribe those terms, it was a power to prescribe the whole 
terms. After Congress, in the exercise of its exclusive 
power, has prescribed certain terms, it is incompetent for 
the States to add other terms. Could there be any doubt 
that the exclusive power of regdlating foreign commerce 
included that of prescribing to all the citizens of the Union 
the conditions, and the whole conditions, on which they 
shall be permitted to bring into the United States, for sale 
or consumption, the productions of foreign countries? ‘This 
power does not stop with the permission to bring them in : 
for if the States may prohibit their sale, or restrain, or bur- 
then it, in any mode, they may, in effect, prohibit their im- 
portation. Ifthey may prevent their sale, they may prohi- 
bit their barter or exchange, or use and consumption in the 
country, in any and every mode; and thus effectually de- 
feat the beneficial exercise of the permission to import. 
The States might even confiscate the goods, or order them 
to be burnt and destroyed after they were landed ; and this 
would no more interfere with the right of importation, ac- 
cording to the opposite argument, than the law now in ques- 
tion. And, it was asked, whether the sagacious statesmen 
who framed the constitution meant to confer upon Congress 
a power so idle and illusory? They looked to the exercise 
of this power of regulating commerce as a great source of 
national wealth and aggrandizement.* They looked to it 
as a great means of developing the agricultural and manu- 
facturing resources of the country, and its general industry ; 
as an instrument by which the nation should be enriched at 
home, and rendered capable of countervailing the commer- 
cial regulations of foreign and rival nations. But if the 


power of regulating commerce ceases on the landing of 


the goods, and the whole subject is then delivered over to 
the discretion of the respective States, with their various 
partial and discordant views of policy, its exclusive exercise 
by Congress will be utterly vain and useless. So that the 
very existence of that commerce, a power of reguiating 
and preserving which is so studiously conferred on Con- 
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gress, is at last made to-depend upon the caprice and plea- 
sure of the States. What signifies the power of regulation, 
if the States may destroy the very substance of the thing 
tobe regulated? Uniformity, or permanency of regulation, 
with a view to any purpose of policy, in regard to the agri- 
cultural, manufacturing, or commercial interests of the na- 
tion, is, of course, as much out of the question, as if there 
were no Union, or as if it were still infected with all the 
debility of the former confederation. The same State 
power, exercised upon short sighted and narrow views, 
might be exerted so as to defeat the other branch of the 
power, that of regulating commerce among the States. The 
free intercommunication which now prevails between the 
States, may be effectually checked, by requiring a similar 
license to import into a particular State the productions of 
other States. So, also, what the State may do as to imports, 
it may do as to exports. It may require a license from the 
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exporting merchant, and thus, in effect, lay a duty ‘on ex- , 


ports, although both the States and Congress are expressly 
forbidden in the constitution from laying such a duty ; and 
the whole power of regulating the commerce, both of ex- 
ports and imports, is exclusively vested in Congress. By 
the joint exercise of these two usurped powers, the State 
may establish a total non-intercourse with other States, and 
with foreign nations, in direct violation of the laws, and 
treaties, and constitution of the Union. Or it may make a 
discrimination among foreign nations, or among the different 
States, with a view of discouraging their commerce, or of 
encouraging some branch of its own internal industry, in 
direct repugnancy to the policy of the Union, as exhibited 
in its laws and treaties. One of the avowed objects for con- 
ferring the power of regulating commerce upon Congress, 
was that of raising a revenue for the support of the national 
government. It was foreseen, that the prosperity of com- 
merce would best be promoted by uniform regulations con- 
iained in the laws and treaties of the Union; and it was 
also foreseen, that an impost was that species of taxation 
best suited to the genius and habits of the American people,’ 


+ The Federalist, No. 12 
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But if the power now in question may be exercised by one 


wry State, it may be exercised by all; and the principal source 
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March 12th. 


from which the revenues of the Union were to be derived, 
will be dried up, or diverted to local purposes. In short, it 
was insisted, that all the evils for which the constitution was 
intended to provide an effectual remedy, would be entailed 
upon the country, by confirming the validity of such State 
laws as the act now in question. 


Mr. Chief Justice Marsuaut delivered the opinion of 
the Court. 

This is a writ of error toa judgment rendered in the Court 
of Appeals of Maryland, affirming a judgment of the City 
Court of Baltimore, on an indictment found in that Court 
against the plaintiffs in error, for violating an act of the le- 
gislature of Maryland. The indictment was founded on the 
second section of that act, which is in these words: ‘ And 


*be it enacted, that all importers of foreign articles or com- 


modities, of dry goods, wares, or merchandise, by bale or 
package, or of wine, rum, brandy, whiskey and other dis- 
tilled spiritous liquors, &c. and other persons selling the 
same by wholesale, bale or package, hogshead, barrel, 
or tierce, shall, before they are authorized to sell, take 
out a license, as by the original act is directed, for which 
they shall pay fifty dollars; and in case of neglect or re- 
fusal to take out such license, shall be subject to the same 
penalties and forfeitures as are prescribed by the origi- 
nal act to which this is a supplement.” ‘The indictment 
charges the plaintiffs in error with having imported and 
sold one package of foreign dry goods without having 
license to do so. A judgment was rendered against them on 
demurrer for the penalty which the act prescribes for the 
offence ; and that judgment is now before this Court. 

The cause depends entirely on the question, whether the 
iegislature of a State can constitutionally require the importer 
of foreign articles to take out a license from the State, be- 
fore he shall be permitted to sell a bale or package so im- 
ported 

It has been truly said, that the presumption is in favoui 
of every legislative act, and that the whole burthen of proot 
The plaintiffs 


lies on him who denies its constitutionalitv. 
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in error take the burthen upon themselves, and insist that 1g97, 
the act under consideration is repugnant to two provisions ~~~ 
in the constitution of the United States. a - 

1. To that which declares that “ no State shall, without State of 
the consent of Congress, lay any imposts, or duties on im- Maryland. 
ports or exports, except what may be absolutely necessary 
for executing its inspection laws.” 

2. To that which declares that Congress shall have power 
“ to regulate commerce with foreign nations, and among the 
several States, and with the Indian tribes.” 

1. The first inquiry is into the extent of the prohibition Question as to 
upon States “to lay any imposts or duties on imports or ex- Zz ha = 
ports.”” The counsel for the State of Maryland would con- ‘fect | "ae 
fine this prohibition to laws imposing duties on the act of biting the 

States from 
importation or exportation. The counsel for the plaintiffs laying imposts, 
in error give them a much wider scope. or cues oS 

; : " imports. 

In performing the delicate and important duty of constru- 
ing Clauses in the constitution of our country, which involve 
conflicting powers of the government of the Union, and of 
the respective States, it is proper to take a view of the lite- + 
ral meaning of the words to be expounded, of their connexion 
with other words, and of the general objects to be accom- 
plished by the prohibitory clause, or by the grant of power. 

What, then, is the meaning of the words, “ nite or du- 
fies on imports or exports ?” 

An impost, or duty on imports, is a custom ora tax levied 

on articles brought into a country, and is most usually secu- 
red before the importer is allowed to exercise his rights of 
ownership over them, because evasions of the law can be 
prevented more certainly by executing it while the articles 
are in its custody. It would not, however, be less an impost 
or duty on the articles, if it were to be levied on them after 
they were landed. The policy and consequent practice of le- 
vying or securing the duty before, or on entering the port, does 
not limit the power to that state of things, nor, consequently, 
the prohibition, unless the true meaning of the clause so 
confines it. What, then, are “imports ?”? The lexicons in- 
form us, they are “ things imported.” If we appeal to usage 
for the meaning of the word, we shall receive the same an- 
swer. They are the articles themselves which are brought 
onto the country. “ A duty on imports,” then, is not merelv 
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a duty on the act of importation, but is a duty on the thing 
imported. It is not, taken in its literal sense, confined to a 

duty levied while the article is entering the country, but ex- 

tends to a duty levied after it has entered the country. The 

succeeding words of the sentence which limit the prohibi- 

tion, show the extent in which it was understood. ‘The limi- 

tationis, “except what may be absolutely necessary for ex- 

ecuting its inspection laws.”’ _ Now, the inspection laws, so 

far as they act upon articles for exportation, are generally 

executed on land, before the article is put on board the ves- 
sel ; so far as they act upon importations, they are generally 
executed upon articles whichare landed. The tax or duty 
of inspection, then, is a tax which is frequently, if not always 
paid for service performed on land, while the article is in 
the bosom of the country. Yet this tax is an exception to 
the prohibition on the States to lay duties on imports or ex- 
ports. The exception was made because the tax would 
otherwise have been within the prohibition. 

If it be a rule of interpretation to which all assent, that the 
exception of a particular thing from general words, proves 
that, in the opinion of the Jawgiver, the thing excepted 
would be within the general clause had the exception not 
been made, we know no reason why this general rule should 
not be as applicable to the constitution as to other instru- 
ments. If it be applicable, then this exception in favour of 
duties for the support of inspection laws, goes far in proving 
that the framers of the constitution classed taxes of a similar 
character with those imposed for the purposes of inspection, 
with duties on imports and exports, and supposed them to 
be prohibited. 

If we quit this narrow view of the subject, and passingfrom 
the literal interpretation of the words, look to the objects of 
the prohibition, we find no reason for withdrawing the act 
under consideration from its operation. 

From the vast inequality between the different States of 
the confederacy, as to commercial advantages, few subjects 
were viewed with deeper interest, or excited more irritation, 
than the manner in which the several States exercised, or 
seemed disposed to exercise, the power of laying duties on 
imports . From motives which were deemed sufficient by 
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the statesmen of that day, the general power of taxation, in- 
dispensably necessary as it was, and jealous as the States were 
of any encroachment on it, was so far abridged a- to forbid 
them to touch imports or exports, with the single exception 
which has been noticed. Why are they restrained from im- 
posing these duties? Plainly, because, in the general opi- 
nion, the interest of all would be best promoted by placing 
that whole subject under the control of Congress. Whether 
the prohibition to “lay imposts, or duties on imports or ex- 
ports,” proceeded from an apprehension that the power 
might be so exercised as to disturb that equality among the 
States which was generally advantageous, or that harmony 
between them which it was desirable to preserve, or to main- 
tain unimpaired our commercial connexions with foreign 
nations, or to confer this source of revenue on the govern- 
ment of the Union, or whatever other motive might have in- 
duced the prohibition, it is plain, that the object would be 
as completely defeated by a power to tax the article in the 
hands of the importer the instant it was landed, as by a power 


to tax it while entering the port. There is no difference, 


in effect, between a power to prohibit the sale of an article, 
and a power to prohibit its introduction into the country. 
The one would be a necessary consequence of the other. 
No goods would be imported if none could be sold. Nos 
object of any description can be accomplished by laying a 
duty on importation, which may not be accomplished with 
equal certainty by laying a duty on the thing imported in 
the hands of the importer. It is obvious, that the same 
power which imposes a light duty, cai impose a very heavy 
one, one which amounts to a prohibition. Questions of 
power do not depend on the degree to which it may be ex- 
ercised. If it may be exercised at all, it must be exercised 
at the will of those in whose hands it is placed. If the tax 
may be levied in this form by a State, it may be levied to an 
extent which will defeat the revenue by impost, so far as it 
is drawh from importations into the particular State. We 
are told, that such wild and irrational abuse of power is not 
to be apprehended, and is not to be taken into view when 
discussing its existence. All power may be abused ; and if 
the fear of its abuse is to constitute an argument against its 
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existence, it might be urged against the existence of that 
which is universally acknowledged, and which is indispensa- 
ble to the general safety. The States will never be so mad 
as to destroy their own commerce, or even to lessen it. 

We do not dissent from these general propositions. We 
do not suppose any State would act so unwisely. But we 
do not place the question on that ground. 

These arguments apply with precisely the same force 
against the whole prohibition. It might, with the same rea- 
son be said, that no State would be so blind to its own inte- 
rests as to lay duties on importation which would either 
prohibit or diminish its trade. Yet the framers of our con- 
stitution have thought this a power which no State ought to 
exercise. Conceding, to the full extent which is required, 
that every State would, in its legislation on this subject, pro- 
vide judiciously for its own interests, it cannot be conceded, 
that each would respect the interests of others. A duty on 
imports is a tax on the article which is paid by the consu- 
mer. The great importing States would thus levy a tax 
on the non-importing States, which would not be less a tax 
because their interest would afford ample security against 
its ever being so heavy as to expel commerce from their 
ports. ‘This would necessarily produce countervailing mea- 


-sures on the part of those States whose situation was less fa- 


vourable to importation. For this, among other reasons, 
the whole power of laying duties on imports was, with a 
single and slight exception, taken from the States. When 
we are inquiring whether a particular act is within this pro- 
hibition, the question is not, whether the State may so legis- 
late as to hurt itself, but whether the act is within the words 
and mischief of the prohibitory clause. It has already been 
shown, that a tax on the article in the hands of the importer, 
is within its words ; and we think it too clear for controver- 
sy, that the same tax is within its mischief. We think it 
unquestionable, that such a tax has precisely the same ten- 
dency to enhance the price of the article, as if imposed 
upon it while entering the port. 

The counsel for the State of Maryland insist, with great 
reason, that if the words of the prohibition be taken in their 
atmost latitude. they will abridge the power of taxation, 
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which all admit to be essential to the States, to an extent 
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which has never yet been suspected, and will deprive them wey 


of resources which are necessary to supply revenue, and 


own, 


v. 
which they have heretofore been admitted to possess. These State of 
words must, therefore, be construed with some limitation ; Maryland. 


and, if this be admitted, they insist, that entering the coun- 
try is the point of time when the prohibition ceases, and 
the power of the State to tax commences. 

It may be conceded, that the words of the prohibition 
ought not to be pressed to their utmost extent; that in our 
complex system, the object of the powers conferred on the 
government of the Union, and the nature of the often con- 
flicting powers which remain in the States, must always be 
taken into view, and may aid in expounding the words of 
any particular clause. But, while we admit that sound 
principles of construction ought to restrain all Courts from 
carrying the words of the prohibition beyond the object the 
constitution is intended to secure ; that there must be a point 
of time when the prohibition ceases, and the power of the 
State to tax commences ; we cannot admit that this point of 
time is the instant that the articles enter the country. It is, 
we think, obvious, that this construction would defeat the 
prohibition. 

The constitutional prohibition on the States to lay a duty 
on imports, a prohibition which a vast majority of them 
must feel an interest in preserving, may certainly come in 
conflict with their acknowledged power to tax persons and 
property within their territory. The power, and the re- 
striction on it, though quite distinguishable when they do 
not approach each other, may yet, like the intervening co- 
lours between white and black, approach so nearly as to 
perplex the understanding, as colours perplex the vision in 
marking the distinction between them. Yet the distinction 

exists, and must be marked as the cases arise. ‘Till they 
do arise, it might be premature to state any rule as being 
universal in its application. It is sufficient for the present 
to say, generally, that when the importer has so acted upon 
the thing imported, that it has become incorporated and 
mixed up with the mass of property in the country, it has, 
Vor. XI. 56 
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perhaps, lost its distinctive character as an import, and has 
become subject to the taxing power of the State ; but while 
remaining the property of the importer, in his warehouse, 
in the original form or package in which it was imported, a 
tax upon it is too plainly a duty on imports to escape the 
prohibition in the constitution. \ * 

The counsel for the plaintiffs in error contend, that the 
importer purchases, by payment of the duty to the United 
States, a right to dispose of his merchandise, as well as to 
bring it into the country ; and certainly the argument is sup- 
ported by strong reason, as well as by the practice of na- 
tions, including our own. The object of importation is 
sale ; it constitutes the motive for paying the duties ; and if 
the United States possess the power of conferring the right 
to sell, as the consideration for which the duty is paid, every 
principle of fair dealing requires that they should be under- 
stood to confer it. ‘lhe-practice of the most commercial 
nations conforms to this idea. Duties, according to that 
practice, are charged on those articles only which are in- 
tended for sale or consumption in the country. Thus, sea 
stores, goods imported and re-exported in the same vessel, 
goods landed and carried over land for the purpose of 
being re-exported from some other port, goods forced in by 
stress of weather, and landed, but not for sale, are exempt- 
ed from the payment of duties. The whole course of le- 
gislation on the subject shows, that,in the opinion of the 
legislature, the right to sell is connected with the payment 
of duties. 

The counsel for the defendant in error have endeavoured 
to illustrate their proposition, that the constitutional prohi- 
bition ceases the instant the goods enter the country, by an 
array of the consequences which they suppose must follow 
the denial of it. Ifthe importer acquires the right to sell by 
the payment of duties, he may, they say, exert that right 
when, where, and as he pleases, and the State cannot regu- 
late it. He may sell by retail, at auction, or as an itinerant 
pedlar. He may introduce articles, as gunpowder, which 
endanger a city, into the midst of its population ; he may 
introduce articles which endanger the public health, and 
the power of self-preservation isdenied. An importer may 
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bring in goods, as plate, for his own use, and thus retain, 


much valuable property exempt from taxation. 

These objections to the principle, if well founded, would 
certainly be entitled to serious consideration. But, we 
think, they will be found, on examination, not to belong ne- 
cessarily to the principle, and, consequently, not to prove, 
that it may not be resorted to with safety as a criterion by 
which to measure the extent of the prohibition. 
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This indictment is against the importer, for selling a pack- « 
age of dry goods in the form in which it was imported, with- \. 
out a license. This state of things is changed if he sells ; 


them, or otherwise mixes them with the general property 


of the State, by breaking up his packages, and travelling © 
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with them as an itinerant pedlar. In the first case, the tax é 


intercepts the import, as an import, in its way to become in- 


corporated with the general mass of property, and denies it ° 


the privilege of becoming so incorporated until it shall have 


contributed to the revenue of the State. It denies to the ‘ 


importer the right of using the privilege which he has pur- 
chased from the United States, until he shall have also pur- 
chased it from the State. In the last cases, the tax finds the 
article already incorporated with the mass of property by 
the act of the importer. He has used the privilege he had 
purchased, and has himself mixed them up with the common 


mass, and the law may treat them as it finds them. The 


same observations apply to plate, or other furniture used by 
the importer. 

So, if he sells by auction. Auctioneers are persons 
licensed by the State, and if the importer chooses to employ 
them, he can as little object to paying for this service, as for 
any other for which he may apply to an officer of the State. 
The right of sale may very well be annexed to importation, 
without annexing to it, also, the privilege of using the offi- 
cers licensed by the State to make sales in a peculiar way. 

The power to direct the removal of gunpowder is a 
branch of the police power, which unquestionably remains, 
and ought to remain, with the States. If the possessor stores 
it himself out of town, the removal cannot be a duty on im- 
ports, because it contributes nothing to the revenue. If he 
prefers placing it in a public magazine, it is because he stores 
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it there, in his own opinion, more advantageously than else- 
where. We are not sure that this may not be classed among 
inspection laws. ‘The removal or destruction of infectious 
or unsound articles is, undoubtedly, an exercise of that 
power, and forms an express exception to the prohibition 
we are considering. Indeed, the laws of ‘the United States 
expressly sanction the health laws of a State. 

‘The principle, then, for which the plaintiffs in error con- 
tend, that the importer acquires a right, not only to bring 
the articles into the country, but to mix them with the com- 
mon mass of property, does not interfere with the necessa- 
ry power of taxation which is acknowledged to reside in the 
States, to that dangerous extent which the counsel for the 
defendants in error seem to apprehend. It carries’ the pro- 
hibition in the constitution no farther than to prevent the 
States from doing that which it was the great object of ‘the 
constitution to prevent. 

But if it should be proved, that a duty on the article itself 


‘would be repugnant to the constitution, it is still argued, 


that this is not a tax upon the article, but on the person. 
The State, it is said, may tax occupations, and this is nothing 
more. 

It is impossible to conceal from ourselves, that this is va- 
rying the form, without varying the substance. It is treat- 
ing a prohibition which is general, as if it were confined to 
a particular mode of doing the forbidden thing. All must 
perceive, that a tax on the sale of an article, imported only 
for sale, is a tax on the article itself. It is true, the State 
may tax occupations generally, but this tax must be paid 
by those who employ the individual, or is a tax on his busi- 
ness. The lawyer, the physician, or the mechanic, must 
either charge more on the article in which he deals, or the 
thing itself is taxed through his person. This the State has 
a right to do, because no constitutional prohibition extends 
toit. So, a tax on the occupation of an importer is, in like. 
manner, a tax on importation. It must add to the price of 
the article, and be paid by the consumer, or by the impor- | 


ter himself, in like manner as a direct duty on the article /: 


itself would be made. This the State has not a right to do. } 
hecause it is prohibited by the constitution. 
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In‘support of the argument, that the prohibition ceases 4997, 

the instant the goods are brought into the country, a compa- Wem~~mey 
rison has been drawn between the opposite words export — 
and import. As, to export, it is said, means only to ‘carry State'of 
goods out of the country ; so, to import, means only to bring Maryland. 
them into it. But, suppose we extend this comparison to _ 
the two prohibitions. The States are forbidden to lay ‘a 
duty on exports, and the United States are forbidden to lay 
a tax or duty on articles exported from any State There 
is some diversity in language, but none is perceivable in the 
act which is prohibited. ‘The United States have the same 
right to ‘tax occupations which is possessed by the States. 
Now, suppose the United States should require every ex- 
porter to take out a license, for which he should pay such 
tax as Congress might think proper to impose; would go- 
vernment be permitted to shield itself from the just censure 
to which this attempt to evade the prohibitions of the con- 
stitution would expose it, by saying, that this was a tax on 
the person, not on the article, and that the legislature had a 
right to tax occupations? Or, suppose revenue cutters were 
to be stationed off the coast for the purpose of levying a 
duty on all merchandise found in vessels which were leaving 
the United States for foreign countries ; would it be received 
as an excuse for this outrage, were the government to say 
that exportation meant no more than carrying goods out of 
the country, and as the prohibition to lay a tax on imports, 
or things imported, ceased the instant they were brought 
into the country, so the prohibition to tax articles exported 
ceased when they were carried out of the country ? 

We think, then, that the act under which the plaintifls 
in error were indicted, is repugnant to that article of the con- 
stitution which declares, that “no State shall lay any impost 
or duties on imports or exports.” 

2. Is it also repugnant to that clause in the constitution Question as to 
which empowers “ Congress to regulate commerce with fo- poll ng al 
reign nations, and among the several States, and with the commerce. 
Indian tribes ?” 

The oppressed and degraded state of commerce previous 
to the adoption of the constitution can scarcely be forgotten. 

It was regulated by foreign nations witha single view te 
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their own interests ; and our disunited efforts to counteract 
their restrictions were rendered impotent by want of combi- 
nation. Congress, indeed, possessed the power of making 
treaties ; but the inability of the federal government to en- 
force them had become so apparent as to render that power 
in a great degree useless. Those who felt the injury arising 
from this state of things, and those who were capable of es- 
timating the influence of commerce on the prosperity of na- 
tions, perceived the necessity of giving the control over this. 
important subject to a single government. It may be doubt- 
ed whether any of the evils proceeding from the feebleness 
of the federal government, contributed more to that great 
revolution which introduced the present system, than the 
deep and general conviction, that commerce ought to be 
regulated by Congress. It is not, therefore, matter of sur- 
prise, that the grant should be as extensive as the mischief, 
and should comprehend all foreign commerce, and all com- 
merce among the States. To construe the power so as to 
impair its efficacy, would tend to defeat an object, in the at- 
tainment of which the American public took, and justly 


took, that strong interest which arose from a full conviction 


of its necessity. 

What, then, is the just extent of a power to regulate com- 
merce with foreign nations, and among the several States? 

This question was considered in the case of Gibbons v. 
Ogden, (9 Wheat. Rep. 1.) in which it was declared to be 
complete in itself, and to acknowledge no limitations other 
than are prescribed by the constitution. The power is co- 
extensive with the subject on which it acts, and cannot be 
stopped at the external boundary of a State, but must enter 
its interior. 

We deem it unnecessary now to reason in support of these 
propositions. Their truth is proved by facts continually 
before our eyes, and was, we think, demonstrated, if they 
could require demonstration, in the case already mentioned, 

If this power reaches the interior of a State, and may be 
there exercised, it must be capable of authorizing the sale 
of those articles which it introduces. Commerce is inter- 
course : one of its most ordinary ingredients is traffic. It 
is inconceivable, that the power to authorize this traffic, 
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when given in the most comprehensive terms, with the in- 


tent that its efficacy should be complete, should cease at ~e~~ey/ 


the point when its continuance is indispensable to its value. 


To what purpose should the power to allow importation bey" State of 
given, unaccompanied with the power to authorize a sale of )Maryland. 


the thing imported? Gale is the object of importation, and } 


is an essential ingredient of that intercourse, of which impor- 4, 
tation constitutes a part. It is as essential an ingredient, ‘ 
as indispensable to the existence of the entire thing, then, as ‘ 
importation itself. It must be considered as a component ~. 
part of the power to regulate commerce. Congress has a ¢ 
right, not only to authorize importation, but to authorize the © 


importer to sell. 

If this be admitted, and we think it cannot be denied, what 
can be the meaning of an act of Congress which authorizes 
importation, and offers the privilege for sale at a fixed price 
to every person who chooses to become a purchaser? How 
is it to be construed, if an intent to deal honestly and fairly, 
an intent as wise as it is moral, is to enter into the construc- 
tion? What can be the use of the contract, what does the 
importer purchase, if he does not purchase the privilege to 
sell ? 

What would be the language of a foreign government, 
which should be informed that its merchants, after import- 
ing according to law, were forbidden to sell the merchandise 
imported 2? What ansW@F would the United States give to 
the complaints and just reproaches to which such an extra- 
ordinary circumstance would expose them? No apology 
could be received, or even offered. Such a state of things 
would break up commerce. It will not meet this argument, 
to say, that this state of things will never be produced ; that 
the good sense of the States is a sufficient security against it. 
The constitution has not confided this subject to that good 
sense. It is placed elsewhere. The question is, where does 
the power reside? not, how far will it be probably abused ? 
The power claimed by the State is, in its nature, in conflict 
with that given to Congress; and the greater or less extent in 


which it may be exercised does not enter into the inquiry 
concerning its existence. 
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We think, then, that if the power to authorize a sale ex- 


r\~w ists in Congress, the conclusion that the right to sell is connect- . 
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ed with the law permitting importation, as an moepemie 
incident, is inevitable. 

If the principles we have stated be correct, the result to 
which they conduct us cannot be mistaken. Any penalty 
inflicted on the importer for selling the article in his charac- 
ter of importer, must be in opposition to the act of Congress 
which authorizes importation. Any charge on the intro- 
duction and incorporation of the articles into and with the 
mass of property in the country, must be hostile to the power 
given to Congress to regulate commerce, since an essential 
part of that regulation, and principal object of it, is to pre- 
scribe the regular means for accomplishing that introduction 
and incorporation. 

The distinction between a tax on the thing imported, and 
on the person of the importer, can have no influence on this 
part of the subject. It is too obvious for controversy, that 
they interfere equally with the power to regulate commerce. 

It has been contended, that this construction of the power 
to regulate commerce, as was contended in construing the 
prohibition to lay duties on imports, would abridge the ac- 
knowledged power of a State to tax its own citizens, or their 
property within its territory. 

We admit this power to be sacred; but cannot admii 
that it may be used*so as to obst the free course of a 
power given to Congress. We cannot admit, that it may 
be used so as to obstruct or defeat the power to regulate 
commerce. It has been observed, that the powers remain- 
ing with the States may be so exercised as to come in con- 
flict with those vested in Congress. When this happens, 
that which is not supreme must yield to that which is su- 
preme. Thisgreat and universal truth is inseparable from 
the nature of things, and the constitution has applied it to 
the often interfering powers of the general and State go- 
vernments, as a vital principle of perpetual operation. It 
results, necessarily, from this principle, that the taxing 
power of the States must have some limits. It cannot reach 
and restrain the action of the national government within 
its proper sphere. It cannot reach the administration of 




















OF THE UNITED STATES. 


justice in the Courts of the Union, or the collection of the 
taxes of the United States, or restrain the operation of any 
law which Congress may constitutionally pass. It cannot 
interfere with any regulation of commerce. If the States 
may tax all persons and property found on their territory, 
what shall restrain them from taxing goods in their transit 
through the State from one port to another, for the purpose 
of re-exportation? The laws of trade authorize this ope- 
ration, and general convenience requires it. Or what 
should restrain a State from taxing any article passing 
through it from one State to another, for the purpose of traf- 
fic? or from taxing the transportation of articles passing 
from the State itself to another State, for commercial pur- 
poses? These cases are all within the sovereign power of 
taxation, but would obviously derange the measures of Con- 
gress to regulate commerce, and affect materially the pur- 
pose for which that power was given. We deem it unne- 
cessary to press this argument farther, or to give additional 
illustrations of it, because the subject was taken up, and 
considered with great attention, in M‘Culloch v. The State 
of Maryland, (4 Wheat. Rep. 316.) the decision in which 
case is, we think, entirely applicable to this. 

It may be proper to add, that we suppose the principles 
laid down in this case, to apply equally to importatious from 
a sister State. We do not mean to give any opinion on a 
tax discriminating between foreign and domestic articles. 

We think there is error in the judgment of the Court of 
Appeals of the State of Maryland, in affirming the judgment 
of the Baltimore City Court, because the act of the legis- 
lature of Maryland, imposing the penalty for which the said 
judgment is rendered, is repugnant to the constitution of the 
United States, and, consequently, void. The judgment is 
to be reversed, and the cause remanded to that Court, with 
instructions to enter judgment in favour of the appellants. 


Mr. Justice THompson dissented. It is with some re- 
luctance, and very considerable diffidence, that I have 
brought myself publicly to dissent from the opinion of the 
Court in this case ; and did it not involve an important con- 
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1897,  Stitutional question relating to the relative powers of the 

wryn~w general aud State governments, | should silently acquiesce 
Brown in the judgment of the Court, although my own opinion 
State of might not accord with theirs. 

Maryland- The case comes before this Court on a writ of error to 
the Court of Appeals of the State of Maryland, upon a 
judgment rendered in that Court against the defendants. 
The proceedings in the Court below were upon an indict- 
ment against the defendants, merchants in the city of Bal- 
timore, trading under the firm of Alexander Brown & Sons, 
and to recover against them the penalty alleged to have 
been incurred, for a violation of an act of the legislature of 
that State, by selling a package of foreign dry goods without 
having a license for that purpose, as required by said act : 
and the only question which has been made and argued is, 
whether the act referred to is in violation of the constitu- 
tion of the United States. 

The act in question was passed on the 23d of February, 
1822, and is entitled ‘‘ A supplement to the act laying du- 
ties on licenses to retailers of dry goods, and for other pur- 
poses.”” By the second section, under which the penalty 
has been recovered, it is enacted, “ that all importers of 
foreign articles or commodities, of dry goods, wares, or mer- 
chandise, by bale or package, or of wine, rum, brandy, 
whiskey, and other distilled spiritous liquors, &c. and other 
persons selling the same by wholesale, bale, or package, 
hogshead, barrel, or tierce, shall, before they are authorized 
to sell, take out a license as by the original act is directed, 
for which they shall pay fifty dollars; and, in case of ne- 
glect or refusal to take out such license, shall be subject to 
the same penalties and forfeitures as are prescribed by the 
original act to which this is a supplement.” 

By the original act, passed in 1819, retail dealers in foreign 
merchandise are required to take out a license ; and the sup- 
plemental act requires, that wholesale dealers should like- 
wise take out a license to sell. These acts being in pari ma- 
teria, are to be taken together, and their effect and operation 
manifestly is nothing more than to require retail and whole- 
sale dealers in foreign merchandise, to take out a license be- 
fore they should be authorized to sell such merchandise. 
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‘The act does not require a license to import, or demand any 
thing more of the importer than is required of any other 
dealer in the article imported. The license is for selling, 
and is general, applying to all persons: that all importers, 
and other persons selling by wholesale, bale, or package, 
&c. shall, before they are authorized to sell, take out a 
license, &c. 

I understand it to be admitted, that these laws, so far as 
they relate to retail dealers, are not in violation of the consti- 
tution of the United States ; and, if so, the question resolves 
itself into the inquiry, whether a distinction in this respect 
between a retail and wholesale dealer in foreign merchan- 
dise, can exist under any sound construction of the consti- 
tution. 

The parts of the constitution which have been drawn in 
question on the discussion at the bar, and with which the 
law in question is supposed to be in conflict, are, that which 
gives to Congress the power to regulate commerce with fo- 
reign nations, and among the several States, and that which 
declares that no State shall, without the consent of Con- 
gress, lay any imposts, or duties on imports or exports, ex- 
cept what may be absolutely necessary for executing its in- 
spection laws. 

It is very obvious, that this law can, in no manner what- 
ever, affect the commercial intercourse between the States : 
it applies purely to the internal trade of the State of Mary- 
land. ‘The defendants were merchants, trading in the city 
of Baltimore. The indictment describes them as such, and 
alleges the sale to have been in that place ; and nothing ap- 
pears to warrant an inference, that the package of goods 
sold was not intended for consumption at that place; and 
the law has no relation whatever to goods intended for trans- 
portation to another State. It is proper here to notice, 
that although the indictment alleges, that the defendants did 
import and sell, yet the District Attorney, in framing the in- 
dictment, very properly considered the offence to consist in 
the selling, and not in the importation without a license. 
No one will pretend, that if the indictment had only alleged, 
that the defendants did import a package of foreign dry 
goods without a license, it could have been sustained. The 
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act applies to the importer, and other persons selling by 
wholesale ; and the allegation that the defendants did im- 
port, is merely descriptive of the double character in which 
they were dealing, both as importers and sellers. ‘The in- 
dictment would, undoubtedly, have been good, had it merely 
alleged that the defendants sold the package without a 
license. So that neither the act, nor the form in which the 
complaint is presented, makes any discrimination between 
the importer and any other wholesale dealer in foreign mer- 
chandise, but requires both to take outa license to sell ; 
nor does it appear to me, that this law, in any manner, in- 
fringes or conflicts with the power of Congress to regulate 
commerce with foreign nations. It is to be borne in mind, that 
this was a power possessed by the States respectively before 
the adoption of the constitution,and is nota powergrowing out 
of the establishment of the general government. It is to be 
viewed, therefore, as the surrender of a power antecedently 
possessed by the States, and the extent of the surrender must 
receive a fair and reasonable interpretation with reference 
to the object for which the surrender was made. This was 
principally with a view to the revenue, and extended only 
to the external commerce of the United States, and did not 
embrace any portion of the internal trade or commerce of 
the several States. This is not only the plain and obvious 
interpretation of the terms used in the constitution, com- 
merce with foreign nations ; but such has been the construc~ 
tion adopted by this Court. In the case of Gibbons v. Og- 
den, (9 Wheat. Rep. 194.) the Court, in speaking of the 
grant of the power of Congress to regulate commerce, say, 
‘** It is not intended to comprehend that commerce which 
is completely internal, which is carried on between man and 
man in a State, or between different parts of the same State, 
and which does not extend to, or affect other States ; such a 
power would be inconvenient, and is certainly unnecessary. 
‘The enumeration of the particular classes of commerce to 
which the power was to be extended, would not have been 
made had the intention been to extend the power to every 
description. The enumeration presupposes something not 
enumerated, and that something, if we regard the language on 
the subject of the sentence must be the exclusivelv interna! 
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commerce of a State. The genius and character of the 
whole government seems to be, thet its action is to be ap- 
plied to all the external concerns of the nation, and to those 
internal concerns which affect the States generally, but not 
to those which are completely within a particular State, 
which do not affect other States, and with which it is not ne- 
cessary to interfere for the purpose of executing some of 
the general powers of the government. The completely 
internal commerce of a State, then, may be considered as 
reserved for the State itself.”” And, again, (208.) ‘ the ac- 
knowledged power of a State to regulate its police, its do- 
mestic trade, and to govern its own citizens, may enable it 
to legislate on this subject (commerce) to a considerable 
extent.” 

If such be the division of power between the general and 
State governments in relation to commerce, where is the line 
to be drawn between internal and external commerce? It 
appears to me, that no other sound and practical rule can be 
adopted, than to consider the external commerce as ending 
with the importation of the foreign article; and the importa- 
tion is complete, as soon as the goods are introduced into the 
country, according to the provisions of the revenue laws, 
with the intention of being sold here for consumption, or 
for the purpose of internal and domestic trade, and the du- 
ties paid orsecured. And this is the light in which this ques- 
tion has been considered by this and other Courts of the 
United States, (5 Cranch, 368. 9 Cranch, 104. 1 Mason, 
499.) This, it will be perceived, does not embrace foreign 
merchandise intended for exportation, and not for consump- 
tion; nor articles intended for commerce between the 
States ; but such as are intended for domestic trade within 
the State: and it is to such articles only that the law of Ma- 
ryland extends. I cannot, therefore, think, that this law at 
all interferes with the power of Congress to regulate com- 
merce; nor does it, according to my understanding of the 
constitution, violate that provision, with declares that no 
State shall, without the consent of Congress, lay any imposts 
or duties on imports or exports, except what may be abso. 
lutely necessary for executing its inspection laws. 
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The compensation required by this law to be paid for a 


wry license to sell, cannot be considered an impost or duty, with- 


in the sense and meaning of these terms, as used in the con- 
stitution. They refer to the foreign duty, and not to any 
charge that may grow out of the internal police of the States. 
It may indirectly fall on the imported articles, and enhance 
the price in the sale ; but even this is not an expense imposed 
on the importer or other seller, but is borne ultimately by 
the consumer. 

But the broad principle has been assumed on the argument, 
that the payment of the foreign duty is a purchase of the right 
and privilege, not only of introducing the goods into the 
country, but of selling them free from any increased burden 
imposed by the States ; and, unless this principle can be sus- 
tained, thelaw in question is not in violation of the constitu- 
tion. 

The counsel, however, aware that the principle thus 
broadly laid down, if practically carried out to its full extent, 
would lead to consequences so obviously untenable, that 
it would at once show the unsoundness of the principle it- 
self, have limited its application to the first wholesale dis- 
position of the merchandise. Can such a distinction, how- 
ever, be sustained? There is nothing certainly in the letter 
of the constitution to support it; nor does it fall within any 
reasonable intendment growing out of the nature of the sub- 
ject matter of the provision. The prohibition to the States 
is against laying any impost or duty on imports. It is the 
merchandise that is exempted from the imposition. The 
constitution no where gives any extraordinary protection to 
the importer. So that, if the law was confined to the im- 
porter only, he could find no exemption from the operation 
of State laws. Nor is there, according to my judgment, 
any rational grounds, upon which the constitution may be 
considered as extending such exemption to wholesale, and 
not to retail dealers. If the payment of the foreign duty is 
the purchase of the privilege to sell, as well as to introduce 
the article into the country, where can be the difference 
whether this privilege is exercised in the one way or the 
other? ‘The retail merchant often imports his own goods : 
and why should he be compelled to take out a license to sell, 
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when his neighbour, who imports and sells by wholesale, is 
exempted. But the distinction is altogether fruitless, and 
does not effect the object supposed to have been intended, 
viz. to take from the States the power of imposing burdens 
upon foreign merchandise, that might tend to lessen or en- 
tirely prevent the importation, and thereby diminish the re- 
venue of the United States. Itis very evident that no such 
purpose can be accomplished, by limiting the protection to 
the first sale. It was admitted, that after the first sale, and the 
article becomes mixed and incorporated in the general mass of 
the property of the country, and to be applied to domestic use, 
it loses this pretended privilege. But every one knows, that 
whatever charge or burden is imposed upon the retail sale, af- 
fects the wholesale indirectly, as much as if laid directly upon 
the wholesale. The retail dealer takes this charge into cal- 
culation in the purchase from the wholesale merchant, and 
which, of course, equally affects the importation. Suppose 
the fifty dollars required to be paid by the wholesale dealer, 
was imposed on the retail merchant, would it not equally 
affect the importation’? It would equally increase the bur- 
den, and enhance the expense of the article when it comes 
into the hands of the consumer, and on whom all the charges 
ultimately fall. And if these charges are so increased by 
the State governments, in any stages of the internal trade, 
as to check their sale for consumption, it will necessarily af- 
fect the importation. So that nothing short ofa total ex- 
emption from State charges or taxes, under all circumstan- 
ces, will answer the supposed object of the constitution. 
And to push the principle to such lengths, would be a restric- 
tion upon State authority, not warranted by the constitu- 
tion. 

It certainly cannot be maintained, that the States have no 
authority to tax imported merchandise. But the same prin- 
ciple of discrimination between the wholesale and retail 
dealer, as to a license to sell, would seem to me, if well-found- 
ed, to extend to taxes of every description. And it would 
present a singular incongruity, to exempt a wholesale mer- 
chant from all taxes upon his stock of goods, and subject to 


taxation the like stock of his neighbour who was selling by - 


retail. 
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It is laid down in No. 32 of the Federalist, (and I believe 


wy universally admitted,) “that the States, with the sole ex- 


Brown 
v. 
State of 
Maryland. 


ception of duties on imports and exports, retain authority to 
tax in the most absolute and unqualified sense ; and any at- 
tempt on the part of the national government to abridge 
them in the exercise of it, would be a violent assumption of 
power, unwarranted by any article or clause in the consti- 
tution.”” Although an impost or duty may be considered a 
tax in its most enlarged sense, yet every tax cannot be un- 
derstood to mean an impost or duty in the sense of the con- 
stitution. As here used, it evidently refers to the foreign 
duty imposed by revenue laws. It would be a singular 
use of the term impost, to apply it toa tax on real estate ; and 
no one, I presume. would contend, that all imported articles 
upon which the duties have been paid, are exempt from all 
State taxation in the hands of the consumer. And yet this 
would follow, if du:y and tax are, in all respects, synony- 
mous ; for the constitution declares, that no State shall lay 
any duty on imports, viz. the article imported. To avoid 
these consequences, which are certainly inadmissible, the 
inhibition to the States must be understood as extending 
only to foreign duties, and not to taxes imposed by the 
States, after the imports become articles of internal trade, 
and for domestic use and consumption; they then become 
subject to State jurisdiction. 

This law seems to have been treated as if it imposed a 
tax or duty upon the importer, or the importation. It cer- 
tainly admits of no such construction. It is a charge upon 
the wholesale dealer, whoever he may be, and to operate 
upon the sale, and not upon the importation. It requires 
the purchase of a privilege to sell, and must stand on the 
same footing as a purchase of a privilege to sellin any other 
manner, as by retail, at auction, or as hawkers and pedlars, 
or in whatever way State policy may require. Whether 
such regulations are wise and politic, is not a question for 
this Court. Ifthe broad principle contended for on the part 
of the plaintiffs in error, that the payment of the foreign duty 
is a purchase of the privilege of selling, be well founded, no 
limit can be set by the States to the exercise of this privi- 
Jege. ‘The first sale may be made in defiance of all State 
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regulation ; and all State laws regulating sales of foreign 1897, 
goods at auction, and imposing a duty thereupon, are UD- Verve 
constitutional, so far, at all events, as the sale may be by a 
bale, package, hogshead, barrel or tierce, &c. And, indeed, State of 
if the right to sell follows as an incident to the importation, Maryland. 
it will take away all State control over infectious and noxious 
goods, whilst unsold, in the hands of the importer. The 
principle, when carried out to its full extent, would inevita- 
bly lead to such consequences. 
It has been urged with great earnestness upon the Court, 
ihat if the States are permitted to lay such charges and taxes 
upon imports, they may be so multiplied and increased as 
entirely to stop all importations. If this argument presents 
any serious objection to the law in question, the answer to 
it, in my judgment, has already been given: that the limita- 
tion, as contended for, of State power, will not effect the ob- 
jects proposed. Whether this additional burden is imposed 
upon the wholesale or retail dealer, it will equally affect the 
importation; and nothing short of a total exemption from 
all taxation and charges of every description, will take from 
the States the power of legislating so as in some way may 
indirectly affect the importation. 
But arguments drawn against the existence of a power 
irom its supposed abuse are illogical, and generally lead to 
unsound conclusions. And this is emphatically so when ap- 
plied to our system of government. It supposes the interest 
of the people, under the general and State governments, to 
be in hostility with each other, instead of considering the 
two governments as parts only of the same system, and form- 
ing but one government for the same people, having for its 
object the same common interest and welfare of all. 
If the supposed abuse of a power is a satisfactory objec- 
tion to its existence, it will equally apply to many of the 
powers of the general government; and it is as reasonable 
to suppose that the people would wish to injure or destroy 
themselves, through the instrumentality of the one govern- 
ment as the other. 
The doctrine of the Court in the case of M‘Culloch v. 
the State of Maryland, (4 Wheat. Rep. 316.) has been urged 
Vos. XII. 58 
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as having a bearing upon this question unfavourable to the 
validity of the law. But it appears to me, that that case 
warrants no such conclusion. It is there admitted, that the 
power of taxation is an incident of sovereignty, and is co-ex- 
tensive with that to which it is an incident. And that all sub- 
jects, over which the sovereign power of a State extends, are 
objects of taxation. The bank of the United States could 
not be taxed by the States, because it was an instrument 
employed by the government in the execution of its powers. 
It was called into existence under the authority of the Uni- 
ted States, and of course could not have previously existed 
as an object of taxation by the States. Not so, however. 
with respect to imports ; they were in existence, and under 
the absolute jurisdiction and control of the States, before the 
adoption of the constitution. And it is, therefore, as to 
them, a question of surrender of power by the States, and 
to what extent this has been giver up to the United States. 
And it is expressly admitted in that case, that the opinion 
did not deprive the States of any resources they originally 
possessed ; nor to any tax paid by the real property of the 
bank in common with the other real property within the 
State ; nor to a tax imposed on the interest which the citi- 
zens of Maryland may hold in the institution, in common 
with other property of the same description throughout the 
State. But the tax was held unconstitutional, because laid 
on the operations of the bank, and consequently a tax on 
ihe operation of an instrument employed by the government 
of the Union to carry its powers into execution ; and this 
instrument, created by the government of the Union. But 
these objections do not apply to the law in question. The 
government of the Union found the States in the full exercise 
of sovereign power over imports. It was one of the sources 
of revenue originally possessed by the States. The law does 
not purport to act directly upon any thing which has been 
surrendered to the general government, viz. the external 
commerce of the State. It may operate indirectly upon it to 
some extent; but cannot be made essentially to impede or 
retard the operations of the government ; not more so than 
nicht be effected by a tax on the stock held by individuals 
1 the hank of the United States. And. indeed, the power 
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of crippling the operations of the government, in the former 
case, would not be so practicable as in the latter ; for it has 
the whole range of the property of its citizens for taxation, 
and to provide the means for carrying on its measures. So 
that it would be beyond the reach of the States materially 
to affect the operations of the general government, by tax- 
ing foreign merchandise, should they be disposed so to do. 

Iam, accordingly, of opinion, that the judgment of the 
Court of Appeals of the State of Maryland ought to be 
affirmed. 


Jupament. This cause came on, &c. On consideration 
whereof, this Court is of opinion, that there is error in the 
judgment rendered by the said Court of Appeals in this, 
that the judgment of the City Court of Baltimore, condemning 
the said Alexander Brown, George Brown, John. A. Brown, 
and James Brown, to pay the penalty therein mentioned, 
ought not to have been so rendered against them, because 
the act of the legislature of the State of Maryland, entitled, 
‘“‘ An act supplementary to the act laying duties on licenses to 
the retailers of dry goods, and for other purposes,” on which 
the indictment on which the said judgment was rendered is 
founded, so far as it enacts, “ that all importers of foreign 
articles, of dry goods, wares, or merchandise, by bale or 
package, or of wine, rum, brandy, whiskey, or other distil- 
led spiritous liquors, &c. selling the same by wholesale, 
bale, or package, hogshead, barrel, or tierce, shall, before 
they are authorized to sell, take out a license as by the ori- 
ginal act is directed, for which they shall pay fifty dollars ; 
and, in case of neglect or refusal to take out such license. 
shall be subject to the same penalties and forfeitures as are 
prescribed by the original act to which this is a supplement,”* 
is repugnant to the constitution of the United States, and 
void; wherefore the said Court of Appeals, before whom 
the said judgment of the said City Court of Baltimore was 
brought by appeal, ought not to have affirmed, but should 
have reversed, the same. Wherefore it is consipERED by 
this Court, that the said judgment of the said Court of Ap- 
peals, affirming the said judgment of the City Court of Bal. 





59 


1827. 
PP) ,/ 


Brown 
Vv. 
State of 
Maryland. 














460 
1827. 





CASES IN THE SUPREME COURT 


timore, be REVERSED and ANNULLED, and that the cause be 


or ~remanded to the said Court of Appeals, with directions to 
U. _— reverse the same. 


Gooding. 


| 


‘Stave Trave Acts. Evivence. Puiraprne.. 
The Unitep States against Goopine. 


Upon an indictment under the Slave Trade Act of the 20th o1 
April, 1818, ch. $73. against the owner of the ship, testimony 
of the declarations of the master, being a part of the 7 ste, 
connected with acts in furtherance of the voyage, and within the 
scope of his authority, as agent of the owner, in the conduct of 
the guilty enterprise, is admissible in evidence against the owner. 

Upon such an indictment against the owner, charging him with fit- 
ting out the ship with intent to employ her in the illegal voyage, 
evidence is admissible that he commanded, authorized, and super- 
intended the fitment, through the instrumentality of his agents. 
without being personally present. 

It is not essential to constitute a fitting out, under the acts of Con- 
gress, that every equipment necessary for a slave voyage, or any 
equipment peculiarly adapted to such a voyage, should be taken 
on board ; it is sufficient if the vessel is actually fitted out with in- 
tent to be employed in the illegal voyage. 

In such an indictment, it is not necessary to specify the particulars 
of the fitting out; it is sufficient to allege the offence in the words 
of the statute. 

Nor is it necessary that there should be any principal offender to 
whom the defendant might be aiding and abetting. These terms 
in the statute do not refer to the relation of principal and acces- 
sory in cases of felony; both the actor, and he who aidsand abets 
the act, are considered as principals. 

It is necessary that the indictment should aver, that the vessel was 
built, fitted out, &c. or caused to sail, or be sent away, within the 
jurisdiction of the United States. 

An averment that the ship was fitted out, &c. “ with intent that the 
said vessel should be employed” in the slave trade, is fatally defec- 
tive, the words of the statute being, ‘‘ with intent to employ” the 
vessel in the slave trade, and exclusively referring to the intent of 
the party causing the act. 
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Objections to the form and sufficiency of the indictment may, in the 
discretion of the Court, be discussed, and decided during the trial 
before the jury; but, generally speaking, they ought regularly to 
be considered only upon a motion to quash the indictment, or in 
arrest of judgment, or on demurrer. 

In criminal proceedings, the onus probandi rests upon the prosecu- 
tor, unless a different provision is expressly made by statute. 


THIS was a prosecution in the Circuit Court of Mary- 
land, against the defendant, Gooding, under the Slave Trade 
Act of the 20th of April, 1818, ch. 373. The indictment 
alleged, (1.) that the said Gooding, being a citizen of the 
United States, after the passing of the act of the Congress 
of the United States, entitled, “‘ An act in addition to an 
act to prohibit the introduction of slaves into any port or 
place within the jurisdiction of the United States, from and 
after the first day of January, in the year of our Lord 1808, 
and to repeal certain parts of the same,” that is to say, after 
the 20th of April, 1818, to wit, on the thirtieth day of Sep- 
tember, in the year 1824, at the District of Maryland, did 
fit out for himself, as owner, in the port of Baltimore, within 
the jurisdiction of the United States, and within the juris- 
diction of this Court, a certain vessel called the General 
Winder, with intent to employ the said vessel, the General 
Winder, in procuring negroes from a foreign country, to 
wit, from the continent of Africa, to be transported to ano- 
ther place, to wit, to the island of Cuba, in the West Indies, 
to be sold as slaves, contrary to the true intent and meaning 
of the act of Congress in such case made and provided, to 
the evil example of all others in like case offending, and 
against the peace, government, and dignity of the said Uni- 
ted States. 

2. That the said Gooding, a citizen of the said United 
States, and residing therein, to wit, at the district aforesaid, 
after the passing of the act of Congress aforesaid, to wit, on 
the day and year last aforesaid, within the jurisdiction of 
this Court, at the district aforesaid, did, for himself, as owner, 
send away from the port of Baltimore, within the jurisdic- 
tion of the United States, a certain other vessel, called the 
General Winder, with intent to employ the said vessel, the 
General Winder. in procuring negroes from a foreign coun- 
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try, to wit, from the continent of Africa, to be transported 
to another place, to wit, to the island of Cuba, to be sold as 
slaves, contrary to the true intent and meaning of the act of 
Congress in such case made and provided, to the evil exam- 
ple of all others in like case ofiending, and against the peace, 
government, and dignity of the United States. 

3. That the said Gooding, a citizen of the said United 
States, and residing therein, after the passing of the act of 
Congress aforesaid, to wit, on the day and year last afore- 
said, at the district aforesaid, and within the jurisdiction of 
this Court, did aid in fitting out, for himself, as owner, in 
the port of Baltimore, within the jurisdiction of the United 
States, to wit, at the District aforesaid, a certain other vessel, 
called the General Winder, with intent that the said vessel, 
the General Winder, should be employed in procuring ne- 
groes from a foreign country, to wit, from the continent of 
Africa, to be transported to another place, to wit, to the 
island of Cuba, to be sold as slaves, contrary to the true in- 
tent and meaning of the act of Congress in such case made 
and provided, to the evil example of all others in like case 
offending, and against the peace, government, and dignity of 
the said United States. 

4. That the said Gooding, a citizen of the said United 
States, and residing therein, after the passing of the act of 
Congress aforesaid, to wit, on the day and year last afore- 
said, at the District aforesaid, aud within the jurisdiction of 
this Court, did abet the taking on board, from one of the 
coasts of Africa, divers negroes, to wit, 290, not being inha- 
bitants, nor held to service by the laws of either of the 
States or territories of the United States, of a certain other 
vessel, called the General Winder, for the purpose of sell- 
ing such negroes as slaves, contrary to the true intent and 
meaning of the act of Congress in such case made and pro- 
vided, to the evil example of all others in like case offend- 
ing, and against the peace, government, and dignity of the 
said United States. 

5. That the said Gooding, a citizen of the United States, 
and residing therein after the passing of the act of Congress 
aforesaid, to wit, on the day and year last aforesaid, at the 
District aforesaid, and within the jurisdiction of this Court. 
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did, for himself, as owner, cause to sail from the port of 
Baltimore, within the jurisdiction of the United States, a 
certain other vessel called the General Winder, with in- 
tent that the said vessel, the General Winder, should be 
employed in procuring negroes from a foreign country, to 
wit, from the continent of Africa, to be transported to ano- 
ther place, to wit, to the island of Cuba, to be sold as slaves, 
contrary to the true intent and meaning of the act of Con- 
gress in such case made and provided, to the evil example 
of all others in like case offending, and against the peace, 
government, and dignity of the said United States. 

6. That the said Gooding, a citizen of the United States, 
and residing therein, after the passing of the act of Congress 
aforesaid, to wit, on the day and year last aforesaid, at the 
district aforesaid, and within the jurisdiction of this Court, 
did, for himself, as owner, cause to be sent away from the 
port of Baltimore, within the jurisdiction of the United 
States, a certain other vessel, called the General Winder, 
with intent that the said vessel, the General Winder, should 
be employed in procuring negroes from a foreign country, 
to wit, from the continent of Afvica, to be transported to a 
certain other place, to wit, to the island of Cuba, to be sold 
as slaves, contrary to the true intent and meaning of the act 
of Congress, in such case made and provided, to the evil ex- 
ample of all others in like case offending, and against the 
peace, government, and dignity of the said United States. 

7. That the said Gooding, a citizen of the United States, 
and residing therein, after the passing of the act of Congress 
aforesaid, to wit, on the day and year last aforesaid, at the 
District aforesaid, and within the jurisdiction of this Court, 
did, for himself as owner, or for other persons, as factor, fit 
out, equip, load, or otherwise prepare, a certain other ship 
or vessel called the General Winder, in the port of Balti- 
more, within the jurisdiction of the United States, to wit, at 
the District aforesaid, or did cause the same ship or vessel, 
the General Winder, to be so fitted out, equipped, loaded, 
or otherwise prepared, with intent that the said ship or ves- 
sel, the General Winder, should be employed in procuring 
negroes, mulattoes, or persons of colour, from a foreign 
kingdom, place or country, to wit, from the continent of Af- 

ica. fo be transported to another port or place, to wit, to 
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the island of Cuba, in the West Indies, to be there sold, ox 
otherwise disposed of as slaves, or held to labour or service, 
contrary to the true intent and meaning of the act of Con- 
gress, in such case made and provided, to the evil example 
of all others in like case offending, and against the peace, 
government and dignity of the said United States. 

At the trial in the Circuit Court, the United States offered 
evidence that the defendant purchased of one M:Elderry the 
vessel called the General Winder, in the indictment men- 
tioned, and that said vessel was built in the port of Balti- 
more, also in the said indictment mentioned. They further 
offered in evidence, that at the time said purchase was made, 
the said vessel was not completely finished, and that the 
same was finished under the superintendence of a certain 
Captain John Hill, who was appointed by the defendant 
master of said vessel on her then intended voyage. They 
also offered in evidence, that the defendant was, at the time 
when the offence laid in the indictment is charged to have 
been committed, and at the time of his purchase of the said 
vessel, and ever since has been, a citizen of the United 
States, and has constantly, from the time of the purchase of 
the said vessel, till the present period, been an actual resi- 
dent of the said port of Baltimore. 

They further offered evidence, that after the said pur- 
chase, and after the appointment of the said captain Hill as 
master as aforesaid, the said Hill ordered various fitments 
for the said vessel at the said port of Baltimore, which said 
titments were furnished for said vessel, and afterwards, on the 
order of said Hill, were paid or by the defendant. ‘They 
also offered in evidence, that some of these fitments were 
peculiarly adapted for the slave trade, and are never put on 
board any other vessels than those intended for such trade ; 
apart of such fitments so ordered by captain Hill and paid 
for by the defendant, to wit, three dozen of brooms, 
eighteen scrapers, and two trumpets, were actually put on 
board the General Winder in the port of Baltimore, the re- 
sidue of the equipments on board the General Winder at the 
time of her departure, being such as are usual on board ves- 
sels carrying on trade between said port and the West Indies. 
And the rest of such fitments, peculiar to the slave trade «1 
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aforesaid, were shipped at the said port of Baltimore, on 197, 
board another vessel called the Pocahontas, chartered by wenn > 
the defendant: That the said vessel called the General - — 
Winder, sailed from the port of Baltimore, fitted as aforesaid, Gooding. 
and with the said Hill as master, on or about the twenty- 
first day of August, eighteen hundred and twenty-four, having 
cleared for the island of St. Thomas in the West Indies. 
That the other vessel called the Pocahontas also sailed for 
St. Thomas from the port of Baltimore, with the part of the 
said fitments put on board her as before mentioned, some 
time in the month of September following. They also gave 
evidence that both the said vessels, the General Winder and 
the Pocahontas, afterwards arrived at St. Thomas, and that 
at that island the said peculiar fitments shipped as aforesaid 
in the Pocahontas, were there transhipped from said vessel 
to the General Winder, the said Hill still being the master 
of the said last mentioned vessel. They also further offered 
in evidence, thatthe defendant, about six or seven months 
after the sailing of the General Winder from the said port of 
Baltimore, declared in the presence of a competent witness, 
that the General Winder had made him a good voyage, ha- 
ving arrived with a cargo of slaves, the witness thought he 

said 290, and that he also declared in the presence of the 

same witness at another time, that he, the defendant, was 

the sole owner of the said vessel, called the General Winder. 

They also offered in evidence by another witness, that the 
defendant had at another time declared in the presence of 

this other witness, that the said witness, who was a creditor 

of the defendant, should be paid one half his debt on the ar- 

rival of the General Winder at Trinidad de Cuba. The 

United States, further to support the said indictment, of- 

fered to give in evidence to the jury, by a certain Captain 

Peter L. Coit, that he, Captain Coit, was at St. Thomas 

while the General Winder was at that island, as before sta- 

ted, in September, 1824, and that he was frequently on 

board the said vessel at that time at St. Thomas; that the 

said Captain Hill, the said master of the General Winder, 

then and there proposed to the said’ witness, %Captain Coit, 

to engage on board the General Winder as mate for the voy- 

Vor. XIE. 59 
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age then in progress, and described the same to be a voyage 
to the coast of Africa for slaves, and thence back to Trini- ° 
dad de Cuba. That he offered to the said witness 70 dollars 
per month, and five dollars per head for every prime slave 
which should be brought to Cuba. That onthe witness in- 
quiring who would see the crew paid in the event of a disas- 
ter attending the voyage, Captain Hill replied, “uncle 
John,” meaning, (as witness understood,) John Gooding the 
defendant. 

The defendant’s counsel objected to the admissibility of 
this evidence, and the judges divided in opinion upon its 
admissibility. They also moved the Court for its opinion 
upon the following points : 

1. That on the charges contained in the Ist, 2d, 3d, 5th 
and 6th counts in the indictment, it is incumbent on the 
United States to prove that the vessel, named or mentioned 
in the indictment, was fitted out, sent away, caused to sail, 
or caused to be sent away, with intent to transport negroes 
from the coast of Africa to the island of Cuba. 

2. That evidence, that the defendant caused the vessel in 
question to be fitted out by Captain John Hill, or any one 
else, will not support the first count in the indictment, in 
which he is charged with fitting her out himself. 

3. That the first count charges a fitting out in the port of 
Baltimore, which, according to the true legal interpretation 
of the words in an indictment, means a complete equip- 
ment ; and that evidence of a partial preparation here, and 
a further equipment at St. Thomas, will not support the 
charge contained in this count. 

4. That the defendant cannot be convicted on the first 
count, because no offence is legally charged in the said 
count, it being necessary to specify the particular equip- 
ments in the indictment, in order that the defendant may 
have notice of the particular charge against him. 

5. That the defendant cannot be convicted upon the third 
and fourth counts, because these counts do not charge any 
offence to have been committed by any principal, to whom 
the defendant was or could be aiding or abetting ; also, that 
he cannot be convicted upon the fourth count, unless he was 
actually or constructively present when the negroes were 
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iaken on board on the coast of Africa; and if the defendant g97. 
was in Baltimore at the time the said negroes were taken Ger —m_/ 
on board on the coast of Africa, he could not aid or abet U. Rates 
within the meaning of the fourth section of the act of Con- Gooding, 
gress of 20th of April, 1818, upon which he was indicted. 

6. That the defendant cannot be convicted on the second, 
fifth and sixth counts in the indictment, because no legal 
offence is charged in either of these counts, the said counts 
not charging that the General Winder was built, fitted, 
equipped, loaded, or otherwise prepared, within the jurisdic- 
tion of the United States; and that the said fifth and sixth 
counts are also defective in charging the defendant with in- 
tent that the vessel should be employed in the slave trade, 
instead of charging him with intent to employ her. 

7. That the defendant cannot be convicted on the third, 
fourth, fifth, and sixth counts, unless there be a previous 
conviction of the principal in the offence, in the said counts 
mentioned. @ 

The opinions of the judges being divided upon these 
points, and also upon the question of allowing objections to 
the form and sufficiency of the indictment to be discussed at 
the trial before the jury, the questions were certified to this 
Court for final determination, 


The cause was argued by the Attorney General and Mr. —— - 
Coxe for the United States, and by Mr. Taney and Mr. ane 188. 
Mitchell for the defendant. 


Mr. Justice Srory delivered the opinion of the Court. | March 16th. 

This is the case of an indictment against Gooding for 
being engaged in the slave trade, contrary to the prohibitions 
of the act of Congress of the 20th of April, 1818. It comes 
before us upon a certificate of division of opinions in the 
Circuit Court of the District of Maryland, upon certain 
points raised at the trial. We take this opportunity of ex- 
pressing our anxiety, least, by too great indulgence to the 
wishes of counsel, questions of this sort should be frequently 
brought before this Court, and thus, in effect, an appeal in 
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criminal cases become an ordinary proceeding to the mani- 
fest obstruction of public justice. and against the plain in- 
tendment of the acts of Congress. Cases of real doubt 
and difficulty, or of extensive consequence as to principle 
and application, and furnishing matter for very grave deli- 
beration, are those alone which can be reasonably pre- 
sumed to have been within the purview of the legislature in 
allowing an appeal to this Court upon certificates of divi- 
sion. In this very case, some of the questions certified may 
have been arguea and decided in the Court below upon the 
motion to quash the indictment ; and there are others upon 
which it is understood, that the Circuit Court had no op- 
portunity of passing a deliberate judgment. 

The first question that arises is upon the division of opi- 


of the testimo- nions whether, under the circumstances of the case, the tes- 


ny of Coit. 


timony of Captain Coit to the facts stated in the record, 
was admissible. That testimony was to the following 
effect: that he, Captain Coit, was at St. ‘Thomas while the 
General Winder was at that island in September, 1824, and 
was frequently on board the vessel at that time; that Cap- 
tain Hill, the master of the vessel, then and there proposed 
to the witness to engage. on board the General Winder as 
mate for the voyage then in progress, and described the 
same to be a voyage to the coast of Africa, for slaves, and 
thence back to Trinidad de Cuba ; that he offered to the 
witness seventy dollars per month, and five dollars per head 
for every prime slave which should be brought to Cuba ; 
that on the witness inquiring who would see the crew paid 
in the event of a disaster attending the voyage, Captain 
Hill replied, “* Uncle John,” meaning (as the witness under- 
stood) Jobin Gooding, the defendant. 

It is to be observed, that, as preliminary to the admission 
of this testimony, evidence had been offered to prove that 
Gooding was owner of the vessel, that he lived at Balti- 
more, where she was fitted out, and that he appointed Hill 
master, and gave him authority to make the fitments for the 
voyage, and paid the bills therefor ; that certain equipments 
were put on board peculiarly adapted for the slave trade ; 
and that Gooding had made declarations that the vessel had 
been engaged in the slave trade, and had made him a good 
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voyage. The foundation of the authority of the master, 4g97, 
the nature of the fitments, and the object and accomplish- ~~~ ey 
ment of the voyage, being thus laid, the testimony of Cap- U. — 
tain Coit was offered as confirmatory of the proof, and pro- Gooding. 
perly admissible against the defendant. It was objected to, 

and now stands upon the objection before us. The argu- 

ment is, that the testimony is not admissible, because, in 

criminal cases, the declarations of the master of the vessel 

are not evidence to charge the owner with an offence ; and 

that the doctrine of the binding effect of such declarations 

by known agents, is, and ought to be, confined to civil cases. 

We cannot yield to the force of the argument. In general b wag = A a 
the rules of evidence in criminal and civil cases are the tions of the 
same. Whatever the agent does, within the scope of his Ste? pring 


a part of the 
authority, binds his principal, and is deemed his act. It res geste, ad- 


must, indeed, be shown, that the agent has the authority, renee de- 
and that the act is within its scope; but these being con- &"42"t- 
ceded, or proved, either by the course of business, or by ex- 
press authorization, the same conclusion arises, in point of 
law, in both cases. Nor is there any authority for confining 
the rule to civil cases. On the contrary, it is the known 
and familiar principle of criminal jurisprudence, that he 
who commands, or procures a crime to be done, if it is done, 
is guilty of the crime, and the act is his act. This is so 
true, that even the agent may be innocent, when the pro- 
curer or principal may be convicted of guilt, as in the case 
of infants, or idiots, employed to administer poison. The 
proof of the command, or procurement, may be direct or 
indirect, positive or circumstantial; but this is matter for 
the consideration of the jury, and not of legal competency. 
So, in cases of conspiracy and riot, when once the conspira- 
cy or combination is established, the act of one conspirator, 
in the prosecution of the enterprise, is considered the act 
of all, and is evidence against all. Each is deemed to con- 
sent to, or command, what is done by any other in further- 
ance of the common object. Upon the facts of the pre- 
sent case, the master was just as much a guilty principal as 
the owner, and just as much within the purview of the act 
hy the illegal fitment. 

The evidence here offered was not the mere declarations 
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of the master upon other occasions totally disconnected 
with the objects of the voyage. These declarations were 
connected with acts in furtherance of the objects of the 
voyage, and within the general scope of his authority as 
conductor of the enterprise. He had an implied authority 
to hire a crew, and do other acts necessary for the voyage. 
The testimony went to establish, that he endeavoured to 
engage Captain Coit to go as mate for the voyage then in 
progress, and his declarations were all made with reference 
to that object, and as persuasives to the undertaking. They 
were, therefore, in the strictest sense,a part of the res 
geste, the necessary explanations attending the attempt to 
hire. Ifhe had hired a mate, the terms of the hiring, though 
verbal, would have been part of the act, and the nature ot 
the voyage, as explained at the time, a necessary ingre- 
dient. The act would have been so combined with the 
declarations, as to be inseparable without injustice. The 
same authority from the owner which allows the master to 
hire the crew, justifies him in making such declarations and 
explanations as are proper to attain the object. Those de- 
clarations and explanations are as much within the scope of 
the authority as the act of hiring itself. Our opinion of 
the admissibility of this evidence proceeds upon the ground 
that these were not the naked declarations of the master, 
unaccompanied with his acts in that capacity, but declara- 
rations coupled with proceedings for the objects of the voy- 
age, and while it was in progress. We give no opinion upon 
the point whether mere declarations, under other circum- 
stances, would have been admissible. The principle 
which we maintain is stated with great clearness by Mr. 
Starkie, in his Treatise on Evidence. (2 Stark. Evid. pari 
4. p. 60.) ‘+ Where,” says he, “the fact of agency has 
been proved, either expressly or presumptively, the act of 
the agent, co-extensive with the authority, is the act of the 
principal, whose mere instrument he is, and then, whatever 
the agent says within the scope of his authority, the princi- 
pal says, and evidence may be given of such acts and de- 
clarations as if they had been actually done and made by the 
principal himself.’” 


a See also 2 Stork. Evid. part 4. p. 403, 401 
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‘The other questions arise from the instructions or opi- 197, 
nions prayed for by the defendant at the trial upon matters wom4—~ey 
of law, upon which; also, the judges were divided in opinion. U- States 

The first instruction prayed puts the point, whether the Gooding. 
burthen of proof of the offences charged in the indictment... 
did not rest upon the United States. Without question it tion prayed,as 

the onus 
does in all cases where a party stands charged with an of- °° probandi. 
fence, unless a different provision-is made by some statute ; 
for the general rule of our jurisprudence is, that the party 
accused need not establish his innocence ; but it is for the 
government itself to prove his guilt before it is entitled to a 
verdict or conviction. This question has been abandoned at # 
the argument here, and is too plain for controversy, since 
there is no statuteable provision altering the general princi- 
ple in this particular. 
The second instruction"is conceived in very general Second in- 

struction. 
terms, so general, indeed, that it cannot be supported if-it is 
to be understood in its obvious sense. It asks the Court to 
instruct the jury that evidence that the defendant caused the 
vessel to be fitted out by Captain Hill, or any one else, will 
not support the first count in the indictment, in which the 
defendant is charged with fitting her out himself. This ob- 
viously covers the case where the fitting out is by the instru- 
mentality of any other persons, however innocent of his de- 
sign, even though the defendant himself should be personally 
present, either really or constructively, and superintending 
the whole operations. To this extent it is clearly unmain- 
tainable. But, in a more restrictive sense, it involves the 
question, whether evidence that the owner commanded, 
authorized and superintended the fitment through his agents, 
without his personal presence, would support this count. 
We are of opinion in the affirmative. The act of Congress 
does not require that the fitting out should be by the owner 
personally, without the assistance or agency of others. The 
act itself is of a nature which forbids such a supposition. 
The fitment of a vessel is ordinarily, and, indeed, must be 
done through the instrumentality of others. It is not a single 
act, but a series of subordinate operations, requiring the co- 
operation of persons in various trades and arts, all conducing 
to thesame end. It would be against the plain sense of the 























472 CASES IN THE SUPREME COURT 


1827. legislature, to interpret its language to mean that the act 
worn ©=which it punishes, and which must or may be done by many 
U. States in the ordinary course of business, shall only be punishable 
, Gooding when the extraordinary jact occurs of its being done by one 
person. If done by others under-the command and direction 
of the owner, with his approbation and for his benefit, it is 
just as much in contemplation of law his own act, as if done by 
himself. To this extent, at least, the maxim may be safely 
applied, qui facit per alium, facit per se. And it cannot be ma- 
terial whether it be done in his absence from, or his presence 
in, the scene. Especially there can be no doubt that the princi- 
’ ple ought to be applied with increased force, where the 
owner resides at the same port, or neighbourhood, and su- 
perintends the course of the operations, even if he does not 
see them. Even in the highest crimes, those who are pre- 
sent, aiding and commanding, or abetting, are deemed prin- 
cipals; and, if absent, in treason and in misdemeanours, 
they are still deemed principals ; though it may be necessa- 
ry, in treason, to lay the overt acts precisely according to 
the fact, from considerations peculiar to that offence. This 

instruction ought, therefore, to have been refused. 
Third instruc- The third instruction turns upon the point, whether the 
_ fitting out, in the sense of the act of Congress, means a com- 
plete equipment, so that a partial equipment only will ex- 
Not essential tract the case from the prohibitions of the statute. This ob- 
that the equip: jection appears to us to proceed from a mistaken view of the 
be complete to facts applicable to the case. If the vessel actually sailed on 


constitut a : 
fitting out un- her voyage from Baltimore for the purpose of employment 


Ger the sta in the slave trade, her fitment was complete for all the purpo- 
ses of the act. Itis by no means necessary, that every equip- 
ment for a slave voyage should have been taken on board at 
Baltimore ; or, indeed, that any equipments exclusively ap- 
plicable to such a' voyage, should have been on board. The 
presence of such equipments may furnish strong presump- 
tive proof of the object of the voyage, but they do not con- 
stitute the offence. The statute punishes the fitting out of 
a vessel with intent to employ her in the slave trade, how- 
ever innocent the equipment may be, when designed for a 
lawful voyage. It is the act combined with the intent, and 
not either separately, which is punishable. Whether the 
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fitting-out be fully adequate for the purposes of a slave voy- 4 g97, 
age may, as matter of presumption, be more or less conclu- wn, 
sive; but if the intént of the fitment be to carry on a slave U. — 
voyage, and the vessel depart on the*voyage, her fitting out Gooding. 
is complete, so far as the parties deem it necessary for their 
object, and the statute reaches the case. 
But we are also of opinion, that any preparations for a 
slave voyage, which clearly manifest or accompany the il- 
legal intent, even though incomplete and imperfect, and be- 
fore the departure of the vessel from port, do yet constitute , 
a fitting out within the purview of the statute. This was 
held by this Court upon full consideration in the cases of = 
the Emily and Caroline, (9 Wheat. Rep. 381.) and the Platts- 
burg, (10 Wheat. Rep. 133.) Those cases, indeed, arose 
upon the construction of the slave trade acts of 1794, 1800 
and 1807; but the language of those acts is almost literally ~ 
transcribed into the statute of 1818, and the construction. 
adopted therein must govern the present case. In either 
view, therefore, our answer to the third prayer is, that a 
complete equipment is not necessary to be proved, but any 
partial preparation, which demonstrates or accompanies the. 
illegal intent, will bring the case within the statute, and sup- 
port the charge in the first count of the indictment. 
The fourth instruction respects the sufficiency of the aver- Fourth in- 
ments of the first count ; and it is contended that there ought Suction. 
to have been a specification of the particulars of the fitting 
out, and that itis not sufficient to allege the act itself without 
them. The indictment, in this respect, follows the lan- Not necessary 
guage of the statute, and is as certain as that is. We cannot © @llege the 
particulars of 
perceive any good reason for holding the government to any the fitting out, 
greater certainty in the averments of the indictment. The 
fitting out of a vessel may, and must, consist of a variety of 
minute acts and preparations, almost infinite in their detail, 
and the enumeration would answer no valuable purpose to 
the defendant to assist him in his defence, and subserve no 
public policy. The fitting out of a vessel is a sort of busi- 
ness, which is as clear and definite as any other; and we 
might just as well in an indictment upon the act for building 
a ship with the illegal intent, require that the government 
Vor. XI. 60 
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1827. should particularize the acts of building through their whole 
ware details, as those of equipment. The building of a ship is 
U. States not an act more certain in its nature than the fitting out of a 
Cisiinn, ship. The particular. preparations are matters of evidence, 

and not ofaverment. Every man may well be presumed to 
know what are the fitments of a vessel for a voyage, without 
more particularity. The objection proceeds upon the sup- 
position, that ordinary equipments only, though combined 
with the illegal intent, are not within the act; and that ex- 
traordinary equipments only for such a voyage are provided 
for. This has been already shown tobe an incorrect expo- 
sition of the statute. It imputes no guilt to any particulars 
of the equipment, but to the act combined with the illegal 
intent. 

Geveral rule, In general, it may be said, that it is sufficient certainty in 

cc in an indictment to allege the offence in the very terms of 

the offence iv the statute. We say, in general; for there are doubtless cases 

the statute, where more particularity is required, either from the ob- 

yo og *** vious intention of the legislature, or from the application of 
known principles of law. At the common law, in certain 
descriptions of offences, and especially of capital offences, 
great nicety and particularity are often necessary, The 
rules which regulate this branch of pleading were sometimes 
founded in considerations which no longer exist either in 
our own or in English jurisprudence ; but a rule, being once 
established, it still prevails, although if the case were new, 
it might not now be incorporated into the law. So, again, 
in certain classes of statutes, the rule of very strict certainty 
has sometimes been applied where the common law furnish- 
ed a close and appropriate analogy. Such are the cases of 
indictments for false pretences, and sending threatening let- 
ters, where the pretences and the letters are required to be 
set forth from the close analogy to indictments for perjury 
and forgery. Courts of law have thought such certainty not 
unreasonable or inconvenient, and calculated to put the plea 
of autre fois acquit, or convict, as well as of general defence 
at the trial, fairly within the power of the prisoner. But 
these instances are by no means considered as leading to the 
establishment of any general rule. On the contrary, the 
course has been to leave every class of cases to be decided 
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le very much upon its own peculiar circumstances. Thus,in 4997, 
” cases of conspiracy, it has never been held necessary to set Were 
- forth the overt acts or means, though these might materially U- —_— 
©, assist the prisoner’s defence.’ So, in cases of solicitation to Guoding. 
lo commit crimes, it has been held sufficient to state the act of 
ut solicitation, without any averment of the special means. 
a And in endeavours to commit a revolt, which is by statute 
ed in England made a capital offence, it has always been deem- 
ai ed sufficient to allege the offence in the words of the statute, 
od without setting forth any particulars of the manner or the 
™ means. These cases approach very near to the present; 
v6 and if any, by way of precedent, ought to govern it, they 
al well may governit. The case of treason stands upon a pe- 

culiar ground ; there the overt acts must, by statute, be 
nm specially laid in the indictment, and must be proved as laid. 
of The very act, and mode of the act, must, therefore, be laid 
28 as it is intended to be proved. If the party be only con- “. 
D- structively a principal, as an absent and distant coadjutor 
of or leader, it may be necessary to aver the fact accordingly. 
n There is great good sense in the rule which has been laid 
S, down, that where the offence is made up of a number of mi- : 
e nute acts, which cannot be enumerated upon the record 
2s without great prolixity and inconvenience, and the danger of 
n variance, they ought to be dispensed with. The present 
© case is a fit illustration of the rule; the fitting out is a com- 
r; pound of various minute acts, almost incapable of exact 
a, specification. 
y The fifth instruction turns upon a doctrine applicable to Fifth instruc- 
\- principal and accessory in cases of felony, either at the com- "°™ 
of mon law or by statute. The present is the case of a misde- The doctrine 
- meanour, and the doctrine, therefore, cannot be applied to pete ea 
e it; for in cases of misdemeanours, all those who are con- seoeaie "i. 
y cerned in aiding and abetting, as well as in perpetrating the the _ present 
t act, are principals. Under such circumstances there is no _— 
a room for the question of actuz! or constructive presence or 
e absence ; for whether present or absent, all are principals. 
t They may be indicted and punished accordingly. Nor is 
> the trial or conviction of an actor indispensable to furnish a 7 
: right to try the person who aids or abets the act; each in 
the eve of the Jaw is deemed guilty as a principal. Jn the 
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1827, | present indictment, the offence is in the third and fourti: 

were counts laid by aiding and abetting, in the very terms of the 

U. States act of Congress. If the crime, therefore, could be suppo- 

Gooding. sed to be of an accessorial nature, it is truly alleged, accord- 

ing to the fact, and not merely according te the intendment 

of law. We do not consider that the terms “ aid’ and 

“abet,” used in this statute, are used as technical phrases 

belonging to the common law, because the offence is not 

made a felony, and, therefore, the words require no such 

interpretation. The'statute punishes them as substantive 

offences, and not as accessorial, and the words are, there- 

fore, to be understood as in the common parlance, and 

import assistance, co-operation, and encouragement. These 

Seventh in- remarks furnish an answer to the seventh instruction, which 
struction. ~~ must share the fate of the fifth. 

Sixth instruce The sixth instruction is that which has presented the 

— most difficulty. It embraces two propositions; the first is, 

that the second, fifth, and sixth counts in the indictment, 

ought to have contained an averment that the vessel was 

built, fitted out, &c. within the jurisdiction of the United 

States; the second is, that the fifth and sixth counts do not 

allege the offence inthe words of the statute, those words being, 

“with intent to employ the vessel” in the slave trade, &c. where- 

as each of these counts avers, “‘ with intent that the said vessel 

should be employed” in the slave trade, which imports a very 

different state of facts. In order to understand these ex- 

ceptions, it is necessary to attend carefully to the very words 

of the actof Congress. The second section enacts, “ that 

no citizen or citizens, &c. shall, after the passing of this act 

as aforesaid, for himself, themselves, or any other person or 

persons whatsoever, either as master, factor, or owner, 

build, fit, equip, load, or otherwise prepare, any ship or ves- 

sel, in any port or place within the jurisdiction of the Uni- 

ted States, nor cause any such ship or vessel to sail from any 

port or place whatsoever within the jurisdiction of the same, 

for the purpose of procuring any negroes, dc. to be transport- 

ed, &c. as slaves.” The third section enacts, “ that every 

person or persons so building, fitting out, equipping, load- 

ing, or otherwise preparing, or sending away, or causing 

any of the acts aforesaid to be done, with intent to employ 
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such ship or vessel in such trade or business, after the pass- 1827, 
ing of this act, contrary to the true intent and meaning were 
thereof, or who shall in any wise be aiding or abetting there- U. — 
in, shall severally, on conviction thereof by due course of Gooding. 
law, forfeit,” &c. &c. The first point turns upon the inter- edinnee 
pretation of the words “ such ship or vessel,” in each of aver that the 
these sections. T’o what do they refer? ‘The only ship or —— geek 
vessel spoken of in either section, is such as have been pp bess 3 
built, fitted out, &c. in some-port or place of the United tion ‘of the 
States. “Such ship or vessel’ must, therefore, refer to a Cae ae 
ship or vessel so built, fitted out, &c. as its antecedent, or 

the relative “ such” can have no meaning at all. The 

word is sensible in the place where it occurs, and it is the 

duty of the Court, when it can, to give effect to every word 

in every enactment, if it can be done without violating the 

obvious intention of the legislature. “This is a penal act, . 

and is to be construed strictly, that is, with no intendment 

or extension beyond the import of the words used. There 

is no certainty that the legislature meant to prohibit the 

sailing of any vessel ona slave voyage, which had not been 

built, fitted out, &c. within the jurisdiction of the United 

States. Ifa foreign vessel, designed for the slave trade, and 

fully fitted out for that purpose, were, by accident or design. 

to anchor in our ports, it would not be reasonable to suppose 

that the legislature could have intended the sailing of- such 

a vessel from our ports to be an offence within the purview 

of our laws. Yet, if the construction contended for on be- 

half of the United States be adopted, that would be the re- 

sult. 

But it is sufficient to say, that the word “ such” has an 

appropriate sense, and can be reasonably referred only to 

the ship or vessel previously spoken of; and such ship or 

vessel is not merely one built, fitted out, &c. but one built, 

fitted out, &c. in a port or place within the United States. 

The whole description must be taken together. If we were 

to adopt any other construction, we should read the words 

as if such” were struck out, and the clause stood, “ any 
. ship or vessel.” Such a course would not be defensible in 
construing a penal statute. It is remarkable, that in the 

Slave Trade Acts of 1794, (2 U. S. L. 383.) and of 1807. 
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1827. (4U.S.L. 94.) the word “ such’’ is omitted, and seems to 
wer ~=have been introduced into the act of 1818, ex industria, 
U. States We must take the law as we find it, and, upon examination 
Geitieg. of its language, we are of opinion, that this exception is 
well taken. ‘The cases of the United States v. Lacoste, 
(2 Mason’s Rep. 129.) and The United States v. Smith, 
(2 Mason’s Rep. 143.) have been cited at the bar as con- 
taining a different opinion expressed in the Circuit Court 
in Massachusetts. I owe it in candour to acknowledge, 
that the fact is so; but I have no recollection that the point 
was made at the argument, and | am confident that it never 
was insisted upon in the view which has been presented by 
the argument in this Court. My own error, however, can 
furnish no ground for its being adopted by this Court, in 

whose name | speak on the present occasion. 
Defective a- The other point ts equally fatal. There isa clear dis- 
pga tinction between causing a vessel to sail, or to be sent away, 
caused to sail. with intent to employ her in the slave trade, and with in- 


or be sent 


away, “with tent that she should be employed in that trade. The for- 
intent that ‘mer applies to an intent of the party causing the act, the 


should be em- latter to the employment of the vessel, whether by himself 
ployed” in the 


slavetrade. Ora stranger. The evidence may fully support these counts, 
and yet may not constitute an offence within the act of 
Congress; for the employment by a mere stranger would 
not justify the conviction of the party charged with causing 
her to sail, or to be sent away, with intent to employ her in 
the slave trade, as owner. ‘There is no reason, in criminal 
cases, why the Court should help any such defective alle- 
gations. The words of the statute should be pursued. 


Objections to It remains only to consider the point, whether these ob- 
for and. ° ® ‘ . 
jor ean jections to the sufficiency of the indictment could be pro- 


the indictment, nerly taken at this stage of the proceedings. Undoubtedly, 


ma in the " 3 z 
aeaneien of according to the regular course of practice, objections to 


pee Pn the form and sufficiency of an indictment ought to be dis- 


ring the trial; cussed upon a motion to quash the indictment, which may 
but regularly i ; : 
they ought to be granted or refused in the discretion of the Court, or 


t idere ° ° ° . 
be considered yoon demurrer to the iidictment, or upon a motion in arrest 
upon a motion 


to quash the of judgment, which are matters of right. The defendant has 
indictment, or “ . a og ‘ P ‘ ; 
in aa oe right to insist that such objections should be discussed or 


ee decided during the trial of the facts by the jurv. It would 
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be very inconvenient and embarrassing, to allow a discussion 
of such topics during the progress of the cause before the 
jury. and introduce much confusion into the administration 
of public justice. But, we think, it is not wholly incompe- 
tent for the Court to entertain such questions during the trial, 
in the exercise of a sound discretion. It should, however, 
be rarely done, and only under circumstances of an extra- 
ordinary nature. The Circuit Court, in the present case, 
did allow the introduction and discussion of these ques- 
tions during the trial, and were divided upon the propriety 
of the practice. We can only certify, that the Court 
possessed the authority, but that it ought not to be exercised 
except on very urgent occasions. 

A certificate will be sent to the Circuit Court of the Dis- 
trict of Maryland, according to this opinion. 


Certificate. This cause came on, &c. On conside- 
ration whereof, it is onDERED and apsupGED, that the fol- 
lowing opinions be certified as the opinions of this Court on 
points of division to the Circuit Court aforesaid. 

First. That the testimony of Peter L. Coit, set forth in 
the record, was, under the circumstances of the case, admis- 
sible as competent evidence against the defendant, Good- 
ing. 

Secondly. That the opinions prayed for by the counsel 
for the defendant, Gooding, in the first and sixth prayers, set 
forth in the record, were correct in law, and ought to have 
been given by the Court. 

Thirdly. That the opinions prayed for in all the other 
prayers of the defendant, were incorrect in law, and ought 
to have been refused. 

Fourthly. That the objections taken to the form and suf- 
ficiency of the indictment by the defendant’s counsel, were 
not matters of right which the defendant might insist upon, 
and discuss, and require to be decided during the trial of 
the issue by the jury ; and that the same should, according to 
the regular course of practice, have been discussed on a 
motion to quash the indictment, or on demurrer, or on mo- 
tion in arrest of judgment; but that the Court had, never- 


479 


1827. 


PY 
U. States 


v. 
Gooding. 








480 
1827. 


a 
U. States 
v 


“ Marchant. 


March 12th. 


CASES IN THE SUPREME COURT 


theless, competent authority, in the exercise of a sound dis- 
cretion, to permit such objections to be discussed and de- 
cided during the trial. 


[PracrIice.} 
The Unirep States against Marcuant & Couson. 


Where two or more persons are jointly charged in the same indict- 
ment with a capital offence, they have nota right, by law, to be 
tried separately, without the consent of the prosecutor, but such 
separate trial is a matter to be allowed inthe discretion of the 
Court. 


THE opinion of the Court in this case was delivered 
by Mr. Justice Story. 

The question, which comes before us upon a certificate 
of a division of opinion of the judges of the Circuit Court 
of Massachusetts, is this, whether two or more persons, 


jointly charged in the same indictment with a capital offence, 


have a right, by the laws of the country, to be tried seve- 
rally, separately, and apart, the counsel for the United 
States objecting thereto, or whether it is a matter to be al- 
lowed in the discretion of the Court. 

We have considered the question, and are of opinion, 
that it isa matter of discretion in the Court, and not of 
right in the parties. And it has become my duty briefly to 
expound some of the reasons which urge us to that conclu- 
sion. 

The subject is not provided for by any act of Congress ; 
and, therefore, if the right can be maintained at all, it must 
be asa right derived from the common law, which the 
Courts of the United States are bound to recognise and en- 
force. The Crimes Act of 1790, ch. 9. provides, in the 
29th section, for the right of peremptory challenge in capi- 
‘al cases; and this right, to the extent of the statute, must. 
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in all cases, be allowed the prisoners, whether they are tried 
jointly or separately. Upon a joint trial, each prisoner may 
challenge his full number, and every juror challenged as to 
one, is withdrawn from the panel as to all the prisoners on 
the trial, and thus, in effect, the prisoners in such a case 
possess the power of peremptory challenge to the aggregate 
of the numbers, to which they are respectively entitled. 
This is the rule clearly laid by Lord Coke, Lord Hale, and 
Serjeant Hawkins, and, indeed, by all the elementary wri- 
ters.* 

One consequence of this, in ancient times, was, that em- 
barrasments often arose at trials at the assizes, on account 
of a defect of sufficient jurors. The statute of Westmin- 
ster 2.ch. 38. ordained, ‘that in one assize no more shall 
be returned than twenty-four.”” The common practice un- 
der this statute used to be, for the sheriff to return forty- 
eight jurors, although the precept named but twenty-four. 
It was, indeed, held, at an early period, that the statute of 
Westminster did not apply to criminal cases; but, notwith- 
standing this, the usual practice prevailed, unless the Court 
directed a larger number to be returned. And it was not 
until the reign of George II. that a larger number was re- 
quired by law to be returned at the assizes. The history 
of this branch of the subject is very clearly stated in 3 Bac. 
Abr. tit. Juries, b. 6. and in Kelyng’s Rep. 16.’ — It is ob- 
vious, that on joint panels, returned for joint trials, at the 
assizes, a defect of jurors might, from this limitation, often 
take place. And it became a question, in very early times, 
whether, under such circumstances, the Court had ‘power, 
against the will of the prisoners, to sever the panel, and to 
try them severally, if they insisted upon their right of seve- 
ral challenge. It was decided, upon full consideration, that 
the Court had this power. ‘To this effect are the cases in 
Plowden, 100. in Dyer, 152. b., and in Kelyng’s Rep. 9. ; 
and the doctrine has received the sanction of Lord Hale, 
and other writers of the highest authority. 


a Hawk. P. C. b. 2. ch. 41. 5.9. 2 Hale’s Pl. C. 268.. Co. Litt. 
156. Beauchamp’s case, 9 Edw. IV. folio 27. pl. 40. Plowd. Rep. 
100. Kelyng’s Rep. 9. 

b See also 2 Hale's P. €. 268. 

Vor. XI. 6! 
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Whether, then, -prisoners, who are jointly indicted, can, 
against their wishes, be tried separately, does not admit of 
a doubt. It remains to consider, whether they can insist 
upon a several trial. 

The sole ground upon which this claim can rest must be, 
if maintainable at all, that they have a right to select their 
jury out of the whole panel, and that as upon a joint trial, 
one may desire to retain a juror who is challenged by ano- 
ther, dnd, if challenged by one, he must be withdrawn ag to 
all; this right of selection is virtually impaired. But it does 
not appear to us that this reasoning can, upon the principles 
of the common law, be supported. The right of peremptory 
challenge is not of itself a right to select, but a right to re- 
ject jurors. It excludes from the panel those whom the 
prisoner objects to, until he has exhausted his challenges, 
and leaves the residue to be drawn for his trial according to 
the established order or usage of the Court. The elemen- 
tary writers no where assert a right of this nature in the pri- 
soner, but uniformly put the allowance of peremptory chal- 
lenges upon distinct grounds. Mr. Justice Blackstone, in his 


Commentaries, (4 Bl. Comm. 353.) puts it upon the ground, © 


that the party may not be tried by persons against whom he 
has conceived a prejudice, or who, if he has unsuccessfully 
challenged them for cause, may, on that account, conceive a 
prejudice against the prisoner. The right, therefore, of 
challenge, does not necessarily draw after it the right of se- 
lection, but merely of exclusion. It enables the prisoner to 
say who shall not try him; but not to say who shall be the 
particular jurors to try him. The law presumes, that every 
juror sworn in the case is indifferent and above legal excep- 
tion: for otherwise he may be challeaged for cause. What 
jurors, in particular, shall try the cause, depends upon the 
order in which they are called; and the result is a mere in- 
cident following the challenges, and not the absolute selec- 
tion of the prisoner, resulting from his power of challenge. 
This view of the general principle of the common law is 
very much confirmed by other considerations. It is laid 
down by Hawkins, (Pl. Cr. b. 2. ch. 41. s. 8.) that where 
several persons are arraigned on the same indictment, and 
severally plead not guilty, it is in the election of the prosecu- 
for, either to take out joint venires against them all, or se- 
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veral against each of them. This plainly supposes that it is 
in the election of the prosecutor whether there should be a 
joint or separate trial. If there had been any known right 
in the prisoner to control this election, it seems incredible 
that so accurate and learned an author should not have sta- 
ted it, when the occasion indispensably required him to take 
¥ notice of a qualification so important fo his text. His si- 
lence is, under such circumstances, very significant. 

But a still more direct conclusion against the right may 
be drawn frown the admitted right ofthe crown to challenge 





) in criminal cases, and the practice under that right. We do” 


not say that the same right belongs to any of the States in 
the Union ; for there may be a diversity in this respect as 
to the local jurisprudence or practice. The inquiry here 
is, not as to whatsis,the State prerogative, but, simply, what 
is the common law doctrine as to the point under consider- 
ation. Until the statute of 33.Edw. 1. the crown might 
challenge peremptorily any juror, without assigning any 
cause ; but that statute took away that right, and narrowed 
the challenges of the crown to those for cause shown. But 
the practice since this statute has uniformly been, and it is 
clearly settled, not to compe! the crown to show cause at the 
time of objection taken, but to put aside the juror until the 
whole panel is gone through. Hawkins, on this point, says, 
(Pl. Cr. b.2.ch, 43.8. 2. s. 3.) “if the king challenge a juror 
before the panel is perused, it is agreed that he need not 
show any cause of his challenge, till the whole panel be gone 
through, and it appears that there will not be a full jury 
without the person so challenged. And if the defendant, in 
order to oblige the king to show cause, presently challenge, 
touts paravaile; yet it hath been adjudged, that the defen- 
dant shall be first put to show all his causes of challenge be- 
fore the king ueed to show any.” And the learned author 
is fully borne out by the authorities which he cites, and the 
same rule has been recognised down to the present times. 
i 





a Hale’s P. C. ch 36.p. 271. 8 Bac. Abridg. Jury FE. 10. Rex v. 
Conigsmarke, 9 Howell’s State Trriais, 1. Rex v. Stapleton, 8 
Howell’s State T'rizls, 502. Rex v. Borosky, 9 Howell’s State Trials, 
1. Rex v. Gray, fd. 127. 8. C., T. Raym 473. Rex v. Grahme, 
12 Howell’s State Trials, 646. Rex. v. Cook, 13 Howell’s State. 








1827. 


U. States 


483 










































484 
1827. 


CASES IN THE SUPREME COURT 


This acknowledged right of peremptory challenge exist- 


wry ing in the crown before the statute of 33 Edw. |., and the 
U. oe . uniform practice which has prevailed since that statute, to 
Maichant. allow a qualified and conditional exercise of the same right, 


if other sufficient jurors remained for the trial, demonstrate, 
as we think, that no such power of selecting his jury be- 
Jongs, or was ever supposed to belong, by the common law, 
to the prisoner; and that, therefore, he could not demand, 
as matter of right, a separate trial to enable him to exercise 
it. Ina separate or joint trial, he could at any time be de- 
feated by the crown of such choice, by its own admitted pre- 
rogative. 

The circumstances already alluded to, of the right of each 
prisoner on a joint trial to exercise his full right of peremp- 
tory challenge, and the small number of gurors usually re- 
turned on the panel at the assizes, accounts in a very satis- 
factory manner for the language used in some of the cases, as 
to the necessity of directing separate trials where the pri- 
soners refused to join in their challenges. The plain reason 
was, that otherwise there could be no trial at all, for defect 
of jurors, at the same assizes ; and, therefore, the Court, in 
furtherance of public justice, were accustomed, without the 
consent of the prisoners, to direct a separate trial. In this 
way the reason of the practice is understood by Lord Hale, 
(2 Hale P. C. ch. 34. p. 263.) and by Hawkins, (Hawk. P. 
C. b. 2. ch. 41. s. 9.) and by other more recent writers on 
common law.* In this manner the language of Lord Holt 
in Charnock’s case, (12 Howell’s State Trials, 1454. S. C. 
3 Salk. 81.) is to be interpreted ; for it is manifest, that he 
could not intend that there could not be a joint trial where 
the prisoners challenged separately, for no rule was better 
settled in his time than that they could. Indeed, in Rez vy. 
Grahme, (12 Howell’s State Trials, 646. 673.) the same 
learned judge uses similar language in a sense which admits 
of no other interpretation ; and this was the answer given 
to it when cited in a later case for the like purpose. 


Trials, $311. Rex v. Horne Tooke, 25 Howell’s State T'rials, 1. 24. 
1 Chitty’s Crim. Law, 533. Rex v. Campion, 1 Howell’s State 
Trials, 1050. 

a 1 Chitty’s Crim. Law, 535. See Starkie’s Crim. Pl. 35. 
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That case is Rex v. Noble and others, in 1713, before 


Lord Chief Justice Parker, and reported in the State Tri- — ~~ 
als. (9 Hargr: St. Tr. 1. S.C. 15 Howell’s St. Tr. 731.) In ™ 
that case, which was an indictment for murder, Noble mov- Marchant. 


ed the Court for a separate trial} and the motion was de- 
nied. He was convicted, and when brought up for judgment, 
he moved in arrest of judgment this very matter, that there 
was a mis-trial, because (to use his own words) ‘ we ‘were 
severed in our challenges, and yet were tried together by 
the same jury ;” and he relied upon the language of Lord 
Holt, in Charnock’s case, as in point. The Court overruled 
the objection, and stated, that Lord Holt’s language referred 
solely to the public inconvenience, on account of a probable 
defect of jurors, and not to any matter of right in the pri- 
soners. Sentence was accordingly passed upon the prisoner, 
and he was executed. There is a curious and learned com- 
mentary appended in a note to this trial, which was printed 
before the execution of Noble, in which an attempt was 
made to question the correctness of the decision. But it is 
therein admitted, that Noble’s counsel declined to argue the 
point, though requested ; from which we’ GAnnot but infer, 


that they thought the objection unfounded. The decision’ 


itself has never since been questioned, or denied. We 
have, therefore, in the present case, not merely the absence 
of any authority in favour of the matter of right, but the 
course of practice, and the general reasoning deducible 
from the prerogative of the crown against it; and, lastly, a 
direct authority, in times when the administration of crimi- 
nal justice was unsuspected, on the very point. 

Such is the substance of the reasons which induce us to 
decide against the claim as a matter of right. In our opi- 
nion, it is a matter of sound discretion, to be exercised by the 
Court with all due regard and tenderness to prisoners, ac- 
cording to the known humanity of our criminal jurispru- 
dence. 


A certificate is, accordingly, to be sent to the Circuit 
Court. 


CertiricaTe. This cause came on, &c. On conside- 
ration whereof, it is onpERED and ansupexp by this Court. 
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* 1827.  thatit be certified to the said Circuit Court, that where two 


arya or more persons are joitly charged in the same indictment, 
U, ae with a capital offence, suély persons have not a right, bythe ~ 
350 Chests laws of the country, to be tried severally, separately, and 
of Tea. apart, the counsel for the United States objecting thereto ; 
but that such separate trial is a matter to be allowed in the ~ « 
© §diseretion of the Court before whom the indictment is tried. | 
All which is ordered to be certified, &c. ' 


{Construction oF Statute. Jurispi¢Ti0n.} 


The Unired Srates against 350 Cuests or Tea. Lr- 
pincott and Others, Claimants. 


The term “ concealed,"sas used in the 68th section of the Duty Act * 
of the 2d of Masghy 1799, ch. 128. applies only to articles intend- 

- ed to be secreted and withdrawn from public view on account of 
the duties not having been paid, or secured to be paid, or from 
some other fraudulent motive. The forfeiture inflicted by that sec- 
tion, does not extend to a case where, the duties not having been 
paid or secured in any other mamner than by giving the genetal 
bond, and storing the goods according to the 62d section of the 
act, the goods were fraudulently removed from the storehouge. 
agreed aipon by the cojlector and the importer, by some person other 
than the claimants, who were bona fide purchasers of the goods, 
and without their knowledge and consent, to another port, where 4 
the goods. were found stowed on board the vessel in which they 
were transported, in the usual manner of stowing such goods when 
shipped for transportation. __ 

Under the 62d section of~the act, in the case of teas, the duties are 
‘+ secured to be paid,” in the sense of the law, by the single bond 
of the importer, accompanied by a deposit of the teas imported, to 
be kept under the lock and key of the inspector, and subject to 
the control of the collector and naval officer, until the duties are 
actually paid, or otherwise secured; and no forfeiture is incurred, 
under the 68th section, by the removal and concealment of the 
goods on which the duties have been thus * secured to be paid.” 

To authorize the seizure and bringing to adjudication of teas, under 
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thé 48d section of the aét, itis necessary, not only that the chests chin. ‘4 ‘ 
should be unaceompanied by the propercertifiédtes, but dlso by the 


marks required to be placed upon thém by the 39th section. ‘rpc. 
The lien of the government for duties, attaches upon the articles v. 


from the moment of their importation, and is not discharged by “ae 

the unauthorized and illegal removal of. the goods from the cus- 

tody of the custom house officers. * “ 
Quere, Whether such lien can be enforced against a bona fide ‘pur- 

chaser without notice that the duties were not paid or secured ? 
The lien for duties cannot, in any-case, be enforced by a libel of in- 


formation in the Admiralty; the revenue jurisdiction of the Dis- * 
trict Courts, proceeding én rem, only oxtellig to cases of seizures sd 
for forfeitures under laws of impost, navigation, or trade of the 

Uniteu States. , i 


But a suit at common law may be instituted in the Distrid® or Cir- 
cuit Courts, inthe name of the United States, founded upon their 
legal right to recover the possession of goods upon which they have 
alien for duties, or to recover: damages for the illegal taking or 
detaining the same. 


SS 


THIS cause was argued by the Attorney Genéral,fgr the March 8th. 
United States, and by Mr. Webster and Mr. Coxe, for the 


Mr. Justice Wasuineron delivered thé opinion of the March 15th. 
Court. . 
This was a libel filed in the District Court of the United 
States for the Southern District of New-York, in the name 
ofythe United States, against 350 chests of hyson skin tea, 
imported from Canton in the ship Benjamin’ Rush, as for- 
feited to the use of the United States. The libel charges, 
that the chests of teas were seized by the collectorof the —-— + 
customs for the District of Philadelphia, on the 6th of De- 
cember, in the year 1825, at the city of New-York, on waters 
navigable from the sea by vessels of ten or more tons burthen, 
and alleges three distinct grounds of forfeiture. First, that 
the teas, being subject to pay duties, were imported into 
the United States at Philadelphia, and were there unladen 
without having been entered at any custom house, and with- 
out a permit from any collector and naval officer, or from 
any collector of the customs of the United States, the du- 
ties imposed thereon not having been paid, or secured to 
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1897. be paid, according to law. Secondly, that the said chesis 
of tea,so imported, and subject to pay duties, were after- 

U. States wards found concealed on board a certain vessel, in the 
350 Chests Southern District of New-York, the said duties not having 
of Tea. been paid, or secured to be paid, as the law requires. Third, 
that the said teas, being so imported, and subject to duties, 
were landed at Philadelphia without the permit of the in- 
spectors of the customs of that District, and were deposited 
in a storehouse in the said District, agreed on by the col- 
. lector of the said District and Edward Thomson, the im- 
porter of the said teas, who, previous to the landing thereof, 
elected to give, and did actually execute and give, to the 
collectér of the said District, his bond, without a surety, in 
double the amount of duties chargeable on the whole amount 
of teas so ithported, in conformity with the provisions of 
the 62d section of the act to regulate the collection of du- 
ties on imports and tonnage. That the said teas were after- 
wards clandestinely and fraudulently removed. by the said | 


7 





Thoffison, or his agents, from the storehouse in which they 
had been deposited, without any permit from the collector 
° and naval officer of the said District, and without the duties 
thereon having been first paid, or secured to be paid, and 
were afterwards found concealed as before mentioned. 

To this libel a claim and answer were filed on behalf of 
Joshua Lippincott, William Lippincott, and Benjamin W. 
Richards, of Philadelphia, setting forth, that the said teas 
were imported into. Philadelphia by Edward Thomson, 
who had the same regularly entered, and unladen under a 
permit duly granted by the collector, in the presence of the 
proper custom house officers of that port ; and that the said 
chests of tea were duly inspected, weighed, marked, and 
numbered, as the law required. That bond was given by 
Thomson, and the teas were stored, as stated in the libel, 
in conformity with the 62d section of the law therein refer- 
red to; that a certificate, signed and sealed in due form of 
law, was issued to accompany each of the chests of tea, 
which certificates were delivered to Thomson, and after- 
wards came to the possession of the claimants, to whom a 
bill of sale of the said teas had been made by the said 
Thomson, as a security for certain large advances made 
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by them to Thomson, and that the said certificates were 
then held by them as their property. This bill of sale 
being set out in the claim, purports to convey to the claim- 
ants all Thomson’s right in these, and other chests of teas, 
with power to enter the same, from the custom house stores, 
and to secure the duties thereon, should it be deemed ne- 
cessary, as a collateral security for certain notes granted, 
and to be granted, to Thomson, by the claimants. The 
claim then proceeds to state, that Thomson, at the same 
time, endorsed to the claimants the invoice and bills of la- 
ding of the said teas, and delivered the same, together with 
the bill of sale, and his key of the store, in which the teas 
were deposited, to the claimants; that the chests of tea 
mentioned in the libel were taken from the storehouse in 
which they had been deposited without the knowledge or 
consent of the claimants, nor can they say by what means 
they were so taken; but they have heard and believe, that 
they were taken out by Thomson, to whom the claimants 
had delivered the key for another purpose, and were deli- 
vered to Francis H. Nicoll, who caused them to be shipped 
to New-York, with full notice at the time that they were the 
property of the claimants. 

The District Court decreed the teas to be forfeited to the 
United States, from which sentence an appeal was prayed 
to the Circuit Court, where the same was reversed, and 
restitution decreed to the claimants, from which last decree 
the cause comes before this Court by appeal; and the only 
question to be decided is, whether, upon this libel; and the 
facts agreed upon in the District Court, the teas in question 
are liable to forfeiture for any of the causes stated in the 
libel. 

The first ground of forfeiture alleged in the libel, is so sa- 
tisfactorily disposed of by the facts agreed in the case, that 
it was not relied upon, or even noticed, in the argument of 
the cause in this Court. The charge is, that the teas in 
question, being subject to the payment of duties.upon their 
importation, were unladen at the port of Philadelphia, with- 
out having been entered at any custom house, and without a 


regular permit to land the same having been first obtained. 
Vou. XII. 62 
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1927. ‘The facts agreed, admit that they were entered, inspected, 
worry bonded, and stored, according to law, and particularly to 
U. States the 62d section of the Duty Act, as alleged in the claim. 
350 » ne The next alleged cause of forfeiture is, that the teas 
of Tea. were found concealed on board a certain vessel, the duties 
thereon not having been paid, or secured to be paid. 

This charge is also negatived by the statement of facts, 
which admits, that the teas were not secreted, nor were they 
found secreted at the time of seizure, on board the vessel 
where they were seized, but were then and there stowed in 
the usual and customary manner of stowing such property, 

Question as when put on board for transportation. It is, nevertheless, 


to the alleged 


forfeiture, on insisted, on the part of the United States, that although the 
a a conclusion that the teas were not found secreted, must now 
ing — con- be admitted as a fact not to be controverted in argument, ne- 
vertheless, the Court is bound to say that, upon a view of the 
facts agreed in the statement, which forms part of this record, 
they were concealed in point of law, and according to the 
irue intent and meaning of the act of Congress, under which 
the seizure was made. These facts are, that, after the 
teas were placed in the storehouse agreed upon by the col- 
lector and the importer, they were fraudulently removed 
from thence by some persons other than the claimants, and 
without their knowledge or consent ; and after a regular en- 
try and clearance at the custom house in Philadelphia, were 
shipped on board the vessel in which they were seized, and 
transported to the port of New-York, the duties thereon 
not having been paid or secured, in any other manner than 
by giving the general bond, and storing the teas according 
to the provisions of the 62d section of the Duty Act. 
This question arises out of the 68th section of the Duty 
Act, and depends upon the true construction of that sec- 
tion. It declares, so far as concerns this particular case, 
“that every collector, &c. shall have full power and au- 
thority to enter any ship or vessel in which they shall have 
reason to suspect any goods, &c. subject to duties, are con- 
cealed, and therein to search for, seize, and secure, any 
such goods,” &c. and * all such goods, &c. on which the duties 


shall not have been paid, or secured to be paid, shall be for 
feyted.”? 
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The argument upon this section is, that, after the goods 
are stored, according to the provisions of the 62d section, 
the fraudulent removal of them from the place in which they 
are so deposited, without a permit, and without paying or 
securing the duties, in the mode prescribed by the act, 
amounts to a concealment of them, in whatever place, and 
under whatever circumstances, they may be found; that the 
real ground of forfeiture of goods so removed, is the non- 
payment of the duties, or the not securing of the same ac- 
cording to the provisions of this section ; and the conceal- 
ment of them is merely a circumstance to warrant the cus- 
tom house officer in searching for, seizing, and- bringing 
them to adjudication. 

The Court cannot yield its assent to either of these pro- 
positions. The act provides for, and defines, by express 
enactments, the various acts which should draw after them 
the penalty of forfeiture of the goods imported. Thus, if 
they be unladen at any other time than in open day, unless 
by a special license, or at any other time, without a permit 
by the proper officer, they are subject to forfeiture under the 
fiftieth section ; and the like consequence follows as to dis- 
tilled spirits, wines or teas, which are landed without the 
special permit provided for by the 37th section, or other- 
wise than under the inspection of the surveyor or other of- 
ficer acting as inspector of the revenue, contrary to the di- 
rection of the 38th section. These are all acts of illegal impor- 
tation, and, on that ground, the goods are made liable to for- 
feiture. But after they are regularly entered, landed, bonded 
and stored, there is no part of this act which exposes them 
to this penalty for being illegally withdrawn from the 
place of their deposit, without a permit from the proper 
officer, or without the duties thereon being first paid or se- 
cured to be paid. Nor would it seem, but for the extraor- 
dinary circumstances which have attended these and the 
other teas mentioned in these proceedings, to have been ne- 
cessary to devise other guards than those which the 62d 
section of the act has provided for securing to the United 
States the payment of the duties. The key of one of the 
locks to be placed on the store in which the teas are depo- 
sited, is directed to be retained by the inspector. who is for- 
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1897,  bidden todeliver out any part of them without a written per- 

~~ mit from the collector and naval officer, to the obtaining of 

U. States which, it is necessary that the duties should be first paid on 

850 Chests the parcel which the owner desires to remove, or should be 

of Tea. secured to be paid by a bond with surety or sureties to the 

satisfaction of the collector, on the penalty and on the terms 

prescribed in this section. The security thus provided by 

the deposit might be lost-by the destruction of the articles 

themselves by fire, or might be jeoparded by the fraudulent, 

the felonious, or the violent removal of them from the place 

of their supposed safe custody. But that they should be so 

removed with the fraudulent connivance, or in consequence 

of the culpable carelessness of the inspector, or of any other 

officer of the customs, was a risk which probably did not en- 

ter into the contemplation of the legislature. Be this as it 

may, it is perfectly clear, that no provision is any where 

made to meet the case of goods so illegally removed, whe- 

ther by subjecting them to forfeiture, or by pointing out any 

i other remedy to guard the government against the loss to 

( which those acts might expose it. A remedy, although it 

lk may, under certain circumstances, be an inadequate one, is, 

| Lien of the go- nevertheless, provided by the general principles oflaw. The 

ol or lien of the government for the duties, which attached upon 

the articles from the moment of their unportation, was not, 

and could not be, discharged by the unauthorized and ille- 

gal removal of the articles from the custody of the inspector, 

ii or other custom house officer, having charge of them, and 

might have been enforced by the ordinary remedies provided 

by law in similar cases. Whether it could be enforced 

against a fair bona fide purchaser of goods, removed from ; 

the store by a permit from the proper officers, without no- 

tice that the duties were not paid or secured, is a question 

which does not arise in this case, and upon which no opinion. 
therefore, is intended to be given. 

In order, then, to subject teas illegally removed from the 
storehouse in which they were deposited, to forfeiture, un- 
der this count in the libel, it is essential for the United States 
to prove, upon the trial, not only that the duties for which they 
were liable were unpaid, or not secured to be paid, but that 
they were found concealed at the time they were seized. A 
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suspicion of this fact, if honestly entertained by the person 
searching for, and making the seizure, would be suflicient to 
protect him against any claim for damages in consequence 
of those acts, although it should afterwards appear, on the 
trial, that, in point of fact, the articles were not concealed. 
But the owner of the goods is not put upon his trial to prove 
that the duties were paid or secured, until that fact is esta- 
blished. The expressions in the latter part of this section 
leave no room for doubt upon this point. They are, that 
“ all such goods, &c. on which the duties shall not have been 
paid, or secured to be paid, shall be forfeited,’’ that is to 
say, the goods so concealed and seized. 

The argument, that goods subject to duties are, in the 
view of the law, and by a fair construction of this section, 
concealed wherever and under whatever circumstances they 
may be found, is equally inadmissible. If that were the in- 
tention of the legislature, the offence would consist, not in 
the concealing of such goods, but in having the possession 
of them ; and the authority to seize, applying to such a case, 
would, no doubt, have extended to all goods wherever found 
out of their place of deposit, on which the duties had not 
been paid, or secured to be paid. ‘The term concealed used 
in this section, is one of plain interpretation, and obviously 
applies to articles intended to be secreted and withdrawn 
from public view on account of their being so subject to du- 
ties, or from some fraudulent motive. 

But if the argument upon this part of the case were well 
founded, the count in the libel which we are now examining 
could not be maintained, since we are all of opinion, that 
the duties upon these teas were secured to be paid, within the 
fair construction of the 62d section of the duty law. By 
this section, the duties upon all goods imported, and subject 
thereto, are to be paid, or secured to be paid, before a per- 
mit to land them can be granted. If the importer elect not 
to pay them, heis at liberty to secure them by bondwith one 
or more sureties to the satisfaction of the collector, or the 
collector may accept his own bond without sureties ; but, 
in the latter case, the goods themselves must be deposited 
with the proper custom house officer pointed out in the 


section. These provisions apply, thus far, to all kinds of 
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goods. The difference as to the mode of securing the du- 
ties between teas imported from China or Europe, and other 
goods, consists in the following particulars. As to the 
former, the teas, where bond without sureties is given, are to 
be deposited, at the expense and risk of the importer, ina 
store to be agreed on by him and the inspector, on which 
the inspector is to affix two locks, the key of one to be re- 
tained by himself, and the other to be kept by the importer ; 
and it is made the duty of the inspector to attend, at all 
reasonable times, for the purpose of delivering out the teas 
as the same may be required; but he is forbidden to deliver 
any part of them without a permit in writing, signed by the 
collector and naval officer, to the obtaining of which, it is 
required, that the duties on the teas to be delivered shall be 
first paid, or secured to be paid, by a bond to be given with 
a surety or sureties, to the satisfaction of the collector, for 
payment of the duties at particular periods mentioned in 
the section. And in case the duties should not be paid at 
the period so stipulated in the first bond, or secured to be paid 
in the manner last specified, the collector is required to sell, 
at public auction, so much of the teas as may be necessary, 
and after retaining the sum which shall not have been so 
paid, or secured, together with the expenses of sale and safe 
keeping of the teas, to return the overplus, if any, to the 
owner thereof. 

As to goods other than teas, if the importer elect, instead 
of paying the duties, or securing the same by giving bond 
with satisfactory sureties, to give his own bond without sure- 
ties, the collector is required to accept such bond, together 
with a deposit of so much of the goods on which the duties 
are payable, as in his judgment shall be sufficient security 
for the amount of the duties for which such bond shall have 
been given, together with the charge of safe keeping, and 
seizing the same, which goods, so deposited, are to be kept 
by the collector at the expense and risk of the party on 
whose account they were deposited, until the sum specified 
in the bond shall become due ; aud if the same be not then 
paid, so much of the goods deposited as may be necessary 
to discharge the duties and expenses are to be sold, and 
the proceeds to be disposed of as in the former case. 
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From this recital of the most material parts of the above 
section, it is most apparent, that the legislature contemplated 
the bond of the importer, accompanied by a deposit of all 
the teas imported, to be kept under the lock and key of the 
inspector, and subject to the control of the collector and 
naval officer until the duties were paid, or otherwise se- 
cured, as an equivalent security, with a bond, and approved 
sureties, if the importer had elected to give such a bond in 
the first instance. By no other construction can the express 
terms of the section be satisfied. The importer has an 
option allowed him, at the time of making his entry, ¢o se- 
cure the duties, instead of paying them. How may he secure 
them? The section proceeds immediately to point out the 
two following modes: “‘ @n the same terms and stipulations 
as on other goods imported ;” that is to say, by bond, with 
sureties satisfactory to the collector, or “* by his own bond in 
double the amount of the duties,”* which latter bond, accom- 
panied by the deposit of the teas, as before mentioned, the 
collector is required to accept. It is perfectly obvious, 
that this latter security is to be accepted in lieu of, ‘and as 
equivalent to, the former. And we may confidently ask, is 
itnot so? The condition of the China trade must be in a 
deplorable state, and must necessarily be discontinued, 
whenever the value of the teas imported from that country 
shall fall below the amount of the duties imposed upon 
them; and unless such a state of things could have been 
contemplated, what better security for payment of the du- 
ties could have been devised, consistent with the existence 
of the trade itself, than the uncontrolled possession of the 
articles subject to the duties, with the power to sell the same 
for their discharge in case they should not be paid when 
they should become due, or should not be otherwise secured 
to be paid? As an additional evidence that Congress con- 
sidered this security as at least equivalent to bond with ap- 
proved securities, this section goes on to provide, that the 
amount of each bond taken for the duties on any teas deli- 
vered under a permit from the store after a deposit, shall be 
endorsed immediately on the original bond given by the im- 
porter, specifying the amount of duty secured on the teas 
delivered out. by whom, and the term of payment. Tf. 
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1827. then, the whole quantity of teas deposited should be with- 
wry drawn in the mode prescribed by this section, either at one, 
U. ona or at different periods, before the expiration of the term of 
350 Chests credit allowed, the United States would have precisely the 
of Tea. same security that they would have had, if the importer had, 
in the first instance, elected to give bond, with approved 

sureties, instead of his own bond, accompanied by a depo- 

sit of the articles themselves subject to the duties. 

whe grote net In consequence of an intimation of the Attorney Gene- 
feiture under Fal, that, in case the decision of the Court should be against 
ie tite w= the United States upon what we have called the second 
count in the libel, he should move to amend the libel by 

inserting a count under the 43d section of this law, the 

cause was argued at the bar as if sucha count now formed 

a part of the libel. But, if the above opinion be correct, it 

is manifest that such a count would not help the case, since, 

if the duties were secured to be paid according to the provi- 

sions of the 62d section, no forfeiture could be decreed un- 

der the 43d section. The facts agreed, present, besides, 

an additional reason why such a decree could not properly be 
made under that section, since they admit, that each chest of 

the teas in question, at the time of seizure, was duly number- 

ed, and had on it all the marks which the law requires, and 

that the certificates required by the act to accompany each 

of the chests, remained in the hands of the claimants at Phi- 

ladelphia. Now, we are all of opinion, that, to authorize a 

seizure of teas, and bringing them to adjudication, it is ne- 
cessary, under the 43d section, not only that the chests 

should be unaccompanied by the proper certificates, but 

also that they should be unaccompanied by the marks re- 

quired to be placed upon them by the 39th section. Both 
must concur in order to justify a seizure, and to raise such 
a presumption that the teas are liable to forfeiture, as to 
throw upon the claimant the burthen of proving that they 
were imported according to law, and that the duties thereon 
were paid, or secured to be paid, in order to avoid a sen- 

tence of condemnation. 

Enough has already been said to dispose of the third 
count in the libel, even if it had been pressed in the argu- 
ment of the cause, since it is not pretended that there 
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1s any section of the above act which subjects teas to for- 
feiture, on the ground of their having been clandestinely 
and fraudulently removed from the store in which they were 
deposited, by the importer or by any other person, without a 
permit, and without the duties thereon having been first 
paid or secured to be paid. _ It is quite unlikely that a case 
so extraordinary and-disgraceful as that which has given rise 
to this controversy, was, or could have been anticipated by 
the legislature, which enacted the law under consideration. 
One would have supposed, but for the instance before us, 
that the act had provided every guard for the safety of the 
public interest, which any imaginable contingency could 
have rendered necessary. 
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The only remaining objection taken to the decree of the Whether the 


Circuit Court is, that the payment of the duties to which 
these teas were subject, ought to have been made a condi- 


have been decreed to be sold towards the payment of t 
duties for which the original bond of Thomson was given, 
and which remained unpaid. 

Admitting that those duties were even now due, which is 
not the case, we could not yield our assent to the correct- 
ness of this objection, even if the prayer of the libel had 
corresponded with such a decree, and even if the-teas in 
question were liable for duties beyond those properly charge- 
able against the quantity seized, which is by no means con- 
ceded. 

By the 9th section of the Judiciary Act, the District 
Courts have exclusive original cognizance, amongst other 
subjects, of all civil causes of admiralty and maritime juris- 
diction, including all seizures under laws of impost, naviga- 
tion, or trade, of the United States, where the seizures are 
made on waters navigable from the sea by vessels of a spe- 
cified burthen, within their respective Districts, as well as 
upon the high seas ; and, also, of all seizures made on land, 
or other waters than as aforesaid, and of all suits for pe- 
nalties and forfeitures incurred under the laws of the Uni- 
ted States. They have, also, cognizance concurrent with the 
State Courts, of all suits at common law where the United 

Vor. XI. 63 
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States sue, where the matter in dispute, exclusive of cosis, 
amounts to the sum or value of 100 dollars. 

Now, it is not pretended that this is a civil cause of ad- 
miralty and maritime jurisdiction ; and it has already been 
shown, that there is no law of the United States, of impost 
or otherwise, to warrant the seizure of ‘the teas in question, 
er to subject them to forfeiture. But, even if there were 
such a law, the only proceeding which could have been in- 
stituted under it, must have been, to forfeit the articles 
seized, and not to subject them to the payment of duties. If 
the case be not one of forfeiture, we can perceive no ground 
upon which the District Court could entertain a suit, by way 
of libel, to enforce the payment of duties. No jurisdiction 
is conferred upon that Court in such a case, either by the 
above section of the Judiciary Act, or by any other act of 
Congress. There is no doubt, but that a suit at common law 
might be instituted in that Court. as well as in the Circuit 
Court, in the name of the United States, founded upon their 
legal right to recover the possession of goods upon which 
they have a lien for duties, or damages for the illegal taking 
or detaining of thesame. But the remedy which has been 
selected, is not ohe which can obtain the sanction of this 
Court. 

The decree of the Circuit Court, reversing that of the Dis- 
trict Court, and awarding restitution to the claimants, must 
be affirmed. ; 


| Davise OF LANDS CHARGED WITH THE PAYMENT OF DEETS. | 


Porrer, Appellant, against Garpver and others, Respon- 
dents. 


A devise: “I give and devise to my beloved son. E. W. G., two 
third parts of that my Ferry Farm, so called,” &c. “to him, the 
said E. W. G., and to his heirs and assigns for ever, he, my said 
son E. W. G. paying all my just debts out of said estate. And 

Ido hereby order, and it is my will, that my son E. W. G. shall 
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pay all my just debts out of the estate herein given to him as afore- 
said,” creates a charge upon the estate in the hands of the devisee. 

A bona fide purchaser, who pays the purchase money to a person au- 
thorized to sell, is not bound to look to its application, whether in 
the case of lands charged in. the hands of an heir or devisee with 
the payment of debts, or lands devised to a trustee for the payment 
of debts. 

But if the money be misapplied by the devisee or trustee, with the 
co-operation of the purchaser, he remains liable to the creditors 
for the sum so misapplied. 

On abill filed by an executor against a devisee of lands charged with 
the payment of debts, for an account of the trust,fund, &c. the 
creditors are not indispensable parties to the suit. The fund may 
be brought into Court, and distributed under its direction, accord- 
ing to the rights of those who may apply for it. 
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THIS cause was argued by the Attorney General and Mr. Feb, 2d. 


Potter for the appellant, and by Mr. Webster and Mr. D. B. 
Ogden for the respondents. 


Mr. Chief Justice Marsuatt delivered the opinion of the Feb, 9th. 


Court. 

_This is an appeal from a decree of the Court of the Uni- 
ted States for the First Circuit in the District of Rhode 
Island. The case was this: | 

On the 7th of July, 1817, Peleg Gardner made his last 
will, in which, among other things, he devised as follows: “1 
give and devise to my beloved son Ezekiel W. Gardner two 
third parts of all that my ferry farm, so called,” &c. “to 
him the said Ezekiel W. Gardner, and to his heirs and as- 
signs for ever, he, my said son Ezekiel W. Gardner, paying all 
my just debts out of said estate. And I do hereby order, and 
it is my will, that my son Ezekiel W. Gardner shall pay all 
my just debts out of the estate herein given to him as afore- 
said.”” The testator gives to his wife, the plaintiff, Hannah, 
a part of his real and personal estate for life, in lieu of dower, 
and to his daughter, the other plaintiff, other parts of his 
real and personal estate. 

Peleg Gardner died soon after the making of his will, and 
iis several devisees entered into the estates devised to them 
respectively, 

On the 13th of July, 1818, the Court of Probates for the 
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1827. county, in pursuance ofa statute made for that purpose, ap- 
or ~=pointed commissioners to receive and examine the claims of 
— the creditors, who made a report on the 10th day of July, 
Gardner. 1820, from which it appears that the debts proved against 
the estate and allowed, amount to $7593 14 cents, exclusive 

of a claim of $1000 exhibited by one Mann, which was dis- ~ 
allowed, and for which a suit has been commenced against 

the executrix. 

The testator had devised the remaining third part of his 
ferry estate to his daughter Isabel, who had seld and con- 
veyed the same to her brother Ezekiel. After which Eze- 
kiel agreed to sell the whole estate to the appellant, Elisha 
R. Potter, for the amount of $15.000. 

This bill is filed by the executrix and devisees of Peleg 
Gardner, to subjeet the purchase money of the ferry estate 
to the payment of the testator’s debts. The decree of the 
Circuit Court was in favour of the plaintiffs below; and 
from that decree Elisha R. Potter has appealed to this 
Court. 

The bill contains many charges of fraudulent combination 
between Ezekiel W. Gardner, and Elisha R. Potter, which 
it would be waste of time to review in detail, because they 
are not sustained, and because the case rests on principles 
of equity, which are believed to be well settled. 

The first objection made to the decree is, that the plain- 
tiffs have no right to ask the aid of a Court of equity, because 
they cannot assert the claims of the creditors who could 
have proceeded at law against the estate in the hands of Eze- 
kiel, and may now proceed at law against the remaining 
estate of Peleg. ‘That the plaintiffs can give no discharge 
which will extinguish the rights of the creditors, and that the 
creditors ought, for that reason, to have been made parties 
to the suit. 

The creditors The bill states, and so is the fact, that the whole estate of 
te Ae ay Peleg Gardner, both real and personal, was disposed of by 
his will; and, as the ferry estate devised to Ezekiel was the 
fund provided for the payment of his debts, his devisees and 
Jegatees took immediate possession of the property bequeath- 
ed to them respectively, and nothing remains in the hands 
of the executrix wherewith to satisfy the creditors. The 
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bill also states, that Ezekiel W. Gardner is insolvent, orin 1.97, 
very doubtful circumstances ; that a considerable part of the ~r—e/ 
purchase money has been applied to the payment of his own — 
debts, and that the plaintifis have cause to jear that the residue Gardner. 
will be misapplied in the like manner, so that the whole trust 
fund will be wasted, and the property bequeathed to them 
be taken by the creditors. These allegations are not con- 
troverted, and make, we think, a very clear case for an ap- 
plication to a Court of equity. It is true, that the creditors 
might have been made parties defendants, but we do not 
think them parties who may not be dispensed with. So 
much of the fund as yet remains may be brought into 
Court, and may be distributed according to the rights of those 
who may apply for it. We have, then, no doubt of the ju- 
risdiction of the Court. 

We have as little doubt of the liability of the ferry es- The testator’s 
tate while in the hands of Ezekiel, to the creditors of the Cebts charsed 


: upon the ferry 
testator. ©The words of the will create an express charge. estate in the 


“| give and devise to my beloved son, Ezekiel W. Gardner, a : Ene. 
and his heirs, for ever, two thirds of my ferry. farm, he pay- ‘i! G- 

ing all my just debts out of said estate.” More explicit 

words could not have been used. It is admitted by the 

counsel for the appellant, that these words would charge the 

estate in a country where the law did not previously charge 

it; but since, in Rhode Island, lands are liable, by law, to 

the debts of the testator, the will superadds nothing to this 

legal charge. 

It may be admitted, that, as between the devisee and the Effect of the 
creditor, no charge is superadded by the will ; but the rela- wel Ss 
tion of the devisees to each other is materially affected by —_ the 
q 4 ; ‘ ; charge created 
it. A testator cannot, by his will, withdraw from his cre- by the will. 
ditors any property which the law subjects to their claims, 
but he may provide a particular fund for his debts, and if 
the creditors resort to a different fund, those to whom the 
property so taken by them was -given, are entitled to com- 
pensation out of the fund provided for debts. Examples 
of this principle abound in the books. Personal property 
is universally liable for debts. If the particular fund pro- 
vided by the testator for that object, be of that description, 


and a specific thing, bequeathed to another, be taken in exe- 
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1897.  cution by a creditor, it has never been doubted, that the 
wer-~w ~legatee whose property has been taken, may resort to the 
Potter - trust fund for compensation. The priuciple is too well set- 
Galion: tled to be now a subject for discussion. The law of Rhode 
Island, then, subjecting lands to the payment of debts, can 
have no influence on the case before the Court... The ferry 
estate, had it remained in the possession of the devisees, 
would not only have been liable to the creditors, but would 
have been liable to the other devisees and legatees, for 
such portions of their property as had been applied in pay- 

ment of the debts of the testator. 
Question wbe- What change has been made by the sale to Elisha R. 





ther the estate 
remained so Potter ? : 


charged ia the Although this question has been argued with great earnest- 
purchaser. ness, and at considerable length, scarcely any real difference 
exists between the parties. The appellees seem to yield to 
the authority of those modern decisions which deny the dis- 
tinction between lands charged in the hands of an heir, or 
devisee, with the payment of debts, and lands devised to a 
trustee for the payment of debts. They admit, that, in 
either case, the purchaser who pays the purchase money to 
the person authorized to sell, is not bound to look to its ap- 
plication. But they contend, that if the purchase money 
be misapplied with the co-operation of the purchaser, he re- 
mains liable to the creditors for the sum so misapplied. The 
counsel for the appellants assent to this proposition. It is 
scarcely necessary to say, that so much of the purchase mo- 
ney as remained unpaid when this suit was instituted, is lia- 
ble to the creditors, and is applicable by the Court to the 
purposes of the trust. What, then, is really in dispute be- 
tween the parties? Nothing but the questions how much 
of the purchase money remains unpaid, and how much of it 
has been applied to the debts ef: Ezekiel, with the co-ope- 
ration of Mr. Potter. 
The whole purchase made by Mr. Potter amounted to 
15,800 dollars, of which 15,000 dollars were given for the 
ferry estate, and 800 fora lot in Jamestown, purchased 
by Ezekiel from his sister Isabel. One third of the ferry 
estate had also been purchased by Ezekiel from Isabel, so 
that 5,800 dollars of the whole purchase money, was given 
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for property not charged by the will of Peleg Gardner with 


his debts, and the remaining 10,000 dollars for property ~~, 


which was so charged. That sum constituted the trust 
fund. 

In the arrangement between the parties, Mr. Potter re- 
tained 3,500 dollars for a debt due to himself, and paid 
debts due from Ezekiel, to the amount, as stated in the an- 
swers, of 1,830 dollars, making, in the whole, 5,330 dollars. 
On a subsequent agreement between the parties, Potter 
paid a debt of Ezekiel, amounting to 800 dollars; so that 
Potter has himself paid the debts of Ezekiel to the amount 
of 6,330 dollars, being 330 dollars out of the trust fund. 
His cash payments, at that time, are stated at 318 dollars 
66 cents. 

In June, 1820, the parties came toa settlement, when a 
balance of 7,729 dollars 62 cents, was found to be in the hands 
of Potter, for which, he says, he gave his note, payable to or- 
der, in good mortgages in South Kingston, or in the State of 
New-York, and a negotiable cash note, payable to the de- 
fendant’s order, for 4,000 dollars, on the 25th of March, 
1822. | 

The cash payments stated by the defendants, amount to 
4,318 dollars 64cents. The residue of the purchase money 
has either been applied by Potter himself to the payment of 
Ezekiel’s debts, or is comprehended in the note payable in 
mortgages, or remains in his hands-unaccounted for. In 
either case, it is liable, so far as it exceeds the sum of 5,800 
dollars, which is pot charged by the will, to the creditors of 
Peleg Gardner. This Court does not enter into minute 
calculations to ascertain the precise sum due. An account. 
if it be found necessary, comprehending the necessary cal- 
culations of interest, may be taken in the Circuit Court. 

The note payable in mortgages is not alleged to be paid, 
and, not being negotiable, would pass to an assignee, subject 
to the equity which was attached to it when in the hands of 
Ezekiel W. Gardner. 

The defendant, Elisha R. Potter, has been stated to be 
liable for the debts of Peleg Gardner, for so much of the 
purchase money of the trust estate as remains in his hands. 
So far he is liable directly and immediately, and is properly 


1827. 


Potter 
v. 


Gardner. 




















































004 
1827. 


\—-~~ applied the money to the debts of Ezekiel, his responsibility ; 


Potter 
v. 
Gardner. 





: CASES IN THE SUPREME COURT 


decreed to pay the money into Court. But, so far as he has 


is not, we think, immediate, but depends on the failure of 
Ezekiel to pay ; the decree ought, in the first instance, to be 
against Ezekiel, and, if the money cannot be obtained from 
him, then against Elisha R. Potter. 

No doubt exists of the right of any of the parties to con- 
test the claim of any creditor. The report of the commis- 
sioners may be prima facie, but is not conclusive evidence of | 
the claim. Thecreditor may ascertain his debt by a suit in 
the State Court, or the executrix may contest it in the Court 
of the United States. If Elisha R. Potter, or Ezekiel W. 
Gardner, suppose the executrix to be unfaithful to her duty 
in this respect, the Court will permit either of them to use 
her name in opposition to the claim. 

We are of opinion, that so much of the decree as may 
subject Elisha R. Potter to the debts of Peleg Gardner, be- 
yond the purchase money remaining in his hands, and be- 
yond the money paid by him in discharge of the debts of 
Ezekiel W. Gardner, after deducting therefrom the amount 
of the estates purchased by the said Ezekiel from his sister 
Isabel, ought to be reversed, and that, in all other things; it 
ought to be affirmed. 





Decree. This cause came on, &c. On consideration 
whereof, this Court is of opinion, that there is error in so 
much of the decree of the said Circuit Court as subjects 
Elisha R. Potter to the payment of a larger sum of money 
than now remains in his hands of the original purchase mo- 
ney, added to the sum he has applied to the payment of the 
debts of Ezekiel W. Gardner, after deducting therefrom 
the amount given for the estates purchased from Isabel 
Gardner; and in so much of the said decree as directs the 
said Elisha R. Potter to pay the sums he has misapplied to 
the debts of Ezekiel W. Gardner, and for which he, the 
said Ezekiel, is liable in the first instance, before he, the 
said Ezekiel, shali have failed to pay the same. It is, 
therefore, the opinion of this Court, that so much of 
the said decree as is contrary to this opinion, be RE- 
VERSED and ANNULLED, and that the same be, in all other 
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respects, AFFIRMED; and the cause is remanded to the said 
Circuit Court, with directions to reform the said decree ac- 
cording to this opinion, and to do all other things therein as 
equity and justice may require. In taking any account be- 
tween any of the parties which may be necessary for giv- 
ing effect to this order, interest is to be computed according 
to law and usage. 


[Surery.] 


The Unitep Srates against Nicuot.. 


The act of May 15th, 1820, ch. 625. s. 2., which requires sew sure- 
ties to be given by certain public officers on or before the 30th of 
September, 1820, does not expressly, or by implication, discharge 
the former sureties from their liability. 

The sureties are rfot responsible for moneys placed by the govern- 
ment in the hands of the principal, after the legal termination of 
his office ; but they are responsible for moneys which came into his 
hands while in office, and which he subsequently failed to account 
for and pay over. 

In general, laches is not imputable to the government: But, quere, 
whether, in case there isan express agreement between the govern- 
ment and the principal, giving time to the latter, and suspending 
the right of the former to sue, the sureties are not discharged as ina 
similar case between private individuals ? 

A mere proposition to give time, and suspend the right to sue, upon 
certain conditions and contingencies, which are not proved to have 
been complied with, or to have happened, will not discharge the 

sureties. 

The cases of the United States v. Kirkpatrick, (9 Wheat. Rep. 720.) 
and the United States v. Vanzandt, (11 Wheat. Rep. 184.) applied 
to the determination of the present case, 
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THIS cause was argued by the ttorney General and Feb. 26th. 


Mr. Sampson for the plaintiffs, and by Mr. D. B. Ogden 
for the defendant. 


Mr. Justice TrimBie delivered the opinion of the Court, March 5th. 
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The questions to be decided in this case arise out of a bill 
of exceptions, taken by the plaintiffs, to the charge and in- 
structions of the Circuit Court to the jury upon the trial of 
the cause.* 

The suit was founded on the official bond of Robert Swart- 
wout, as navy agent, and with whom the defendant had be- 
come bound as one of his sureties. The bond bears date 
the 22d day of February, 1819; and is in the penalty of , 
20,000 dollars, with the usual condition, to be void if Swart- 
wout should faithfully perform the duties of his office, and 
account for, and pay over, when required, the public pro- 
perty and money placed in his hands. 

The declaration alleges, as a breach of the condition of 
the bond, that Swartwout’s accounts had been settled by the 
proper accounting officers on the day of 
and thaty upon that settlement, a large balance had been 
found against him, which he had failed and refused to pay 
over to the United States when required. The pleadings 
having been made wp according to the practice of New- 
York, so as to put in issue the matters in controversy be- 
tween the parties, the plaintifis gave in evidence to the jury 
the bond, with its condition, and Swartwout’s settled account, 
duly certified from the treasury department ; and the defen- 
dant gave in evidence a letter from the Secretary of the Na- 
vy to Robert Swartwout, daicd the 25th day of February, 
1819; two commissions to Swartwout as navy agent, the 
one dated the 16th day of October, 1818, and the other the 
30th day of November, 1818, and the following-letter, dated 
the 8th day of December, 1823, from Mr. Pleasanton, agent 
of the treasury, to Mr. Tillotson, the district attorney, which 
will be more particularly noticed hereafter : 


“ Treasury Department, Fifth Auditor’s Office, 

December 8, ‘823. 
‘Sir: From the best information I can obtain, it seems 
pretty certain that if we foreclose the mortgage given to the 
United States by General Robert Swartwout, and expose 


a This cause was tried in the Court below by the late District 
Judge Van Ness. 
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the property to sale, subject to a previous mortgage given to 
Mr. Coster, we shall lose the whole, or nearly all of our 
debt, this property being our only reliance, if the sureties 
should be discharged by due course of law from their re- 
sponsibility for the payment of it. Under these circum- 
stances, the only alternative which presents itself for securing 
any considerable portion of the debt is, to allow General 
Swartwout time within which to make an advantageous dis- 


position of the property. He expresses a contident belief — 


that in seven years he would be enabled, by connecting it 
with a banking institution for which a charter has alreacy 
been granted by the State of New-Jersey, not only to pay 
off the first mortgage, but our mortgage also. 

“It has been recommended by the Navy Departmert to 
allow this time, and I have, accordingly, instead of three 
years, as intimated to you some time ago, determined to al- 
low him seven years, provided the first mortgagee will 
pledge himself in writing, not to molest him for the same 
space of time ; and provided also, that the bank with which 
the property is to be connected, shall go into operation on 
or before the first of October next. Should the banking ca- 
pital not be made up by the time mentioned, and the bank 
fail to go into operation, this agreement is to be considered 
wholly null and void. You will be pleased to take such 
steps as will give this arrangement effect. 

“As the sureties on General Swartwout’s bond dispute 
our right to recover the penalty from them, it will be your 
duty forthwith to institute suits against them in the Circuit 
Court, and judgment going against us there, you will re- 
move the cause to the Supreme Court, it being very de- 
sirable that the law should be settled in relation to bonds so 
situated. 

‘¢ | have the honour, &c. 
(Signed) S. PLEASANTON, 
Agent of the Treasury.” 


The Circuit Court decided, and, accordingly, instructed 
the jury, first, “‘ That the defendant, Francis H. Nicoll, was 
not responsible for any defalcation that took place on the 
part of Robert Swartwout, as navy agent, subsequent to the 
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30th day of September, 1820, when, in and by the act of 
Congress, passed the 18th of May, 1820, new sureties were 
required by law to be given by the said Robert Swartwout, 

Secondly, “ That the defendant was not responsible for 
any deficiency of public money reported on by the account- 
officers of the United States, subsequent to the 30th of 
November, 1822, when it appeared in evidence that the ap- 
pointment of Robert Swartwout, as navy agent, expired by 


its legal termination. 


Thirdly, ‘‘ That he left it to them to decide whether the 
letter from S. Pleasanton, Esq. addressed to Robert Til- 
lotson, Esq. which had been read in evidence before 
the jury, did give further time to Robert Swartwout for 
the payment of the debt due the United States; and 
that if, in the opinion of the jury, the letter in question 
did give time to the said Robert Swartwout until Octo- 
ber, 1824, or any subsequent period, that then the de- 
fendant was discharged from his liability, and their verdict 
should be rendered for the defendant. And, lastly, that 
the said several matters so produced and read in evidence, 
on the part of the said Francis H. Nicoll,-were sufficient, in 
law, to maintain the issue on his part, and that the United 
States ought not, upon all the matters produced in evidence, 
to maintain the said action,” &c. 

These several opinions and instructions, are brought be- 
fore this Court for re-examination-by the present writ of 
error. 


The former Upon looking into the act of Congress, passed May 15th, 
aoened 1820, entitled “ An act providing for the better erganiza- 


of tion of the treasury department,” which is the one referred 
to in the first instruction, we are satisfied it was misconstrued 
by the judge. The second section of the act provides a new 
and summary process against public defaulters and their 
sureties, after the 30th of September, 1820. The scope 
and design of the act, in requiring new sureties to be given 
by that day, was in order that, if such new sureties should 
be given, the summary process might operate upon them, as 
well as upon the principal, if the treasury department should 
clect to pursue such summary process. This is manifest 
from the provision in the act, that the summary process shall 
not affect the existing sureties. 
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The act no where directs the principals to be discharged 


from office, upon failure to give new sureties; and if the wey 


act had so directed, they would have remained in office un- 
til actually removed. The law does not, in terms, declare 
the existing sureties shall be discharged from and after the 
30th of September, 1820. It would require avery strained 
construction of the statute to discharge them by implication, 
while their principals were permitted to remain in office. 
Such construction would be,. we think, against the manifest 
intention of the legislature. The 10th section enacts, “that 
nothing in this act contained shall be construed to take 
away or impair any right or remedy which the United States 
now have, by law, for the recovery of taxes, debts, or de- 
mands.” 

The cases of the United States v. Kirkpatrick, (9 Wheat. 
Rep. 720.) and the United States v. Vanzandt, (11 Wheat. 
Rep. 184.) are, in principle, undistinguishable from this 
case. 

They decide, ist. ‘That laches is not imputable to the go- 


‘yernment; 2d. that the provisions of the law requiring set- 


tlements by its officers to be made at short periods, are de- 
signed for the security and protection of the government, 
and to regulate the conduct of those officers; that they are — 
merely directory to those officers, and form no part of the 
contract with the sureties. And the last case decides, 3dly. 
That where the act expressly @irects a defaulting officer to 
be recalled at the expiration of six months from the time of 
his default, his sureties are not discharged, but remain lia- 
ble for his defaults thereafter, until he is actually recalled. 


If the second instruction given to the jury was intended Second in- 


to inform them that the defendant, as surety. of Swart- 
wout, was not legally responsible for money placed by 
the government in his hands, after the legal termination of 
his office, it was unquestionably correct; and this is the 
sense in which we suppose the Court meant to be under- 
stood. But if it was intended to convey the idea, that he 
was not responsible for money which came to Swartwout’s 
hands while in office, but which he afterwards failed to ac- 
count for and pay over, it was clearly incorrect. 
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In deciding upon the third instruction given, as to the 
effect and operation of Mr. Pleasanton’s letter to the Dis- 
trict Attorney, it is notantended to give any intimation of 
what would be the opinion of this Court, if it had appeared 
from the letter, that the government had made any arrange- 
ment with Swartwout, without the assent of his sureties, 
whereby the right of the government to sue upon the bond 
had been suspended to the first day of October, 1824, or to 
any subsequent time. Nothing of the kind appears from 
the letter. It speaks of a mortgage which had been given 
by Swartwout, upon property subject to a former mortgage 
to Mr. Coster ; but it does not appear that, by the terms of the 
mortgage, the right to sue on the official bond was suspend- 
ed; and the taking of a collateral security, without suspend- 
ing the right to sue on the bond, could not bar the action on 
the bond. The letter speaks of an intention formed of giving 
time upon the mortgage, upon specified conditions and con- 
tingencies ; but none of those conditions or contingencies are 
shown to have been complied with, or to have happened. The 
letter contains no contract, and gives no time per se, upon any 
consideration binding on the government ; and that the letter 
did not intend to suspend the right of the United States to sue 
on this bond, is palpable, because it directs suit to be brought 
thereon immediately. As no fact, connected with the let- 
ter, was proved by evidence aliunde, the construction of the 
letter upon its face was nffatter of law, and the Circuit 
Court ought to have decided and instructed the jury accord- 
ingly, that nothing on the face of the letter constituted any 
defence to the action. There was nothing but the con- 
struction of the letter to be left to the jury, and the Court 
ought to have informed the jury that. according to its true 
construction, it did not give time so as to bar the action 
against the surety. 

After the observations already made, it cannot be neces- 
sary to go into any further reasoning to show that the Cir- 
cuit erred in its concluding instruction, that, upon the whole 
matter, the law was for the defendant. It was a conclusion 
drawn by that Court from the premises it had assumed in 
the former instruction given, and the error of these premises 








= 


Sn a en ?* ) 





OF THE UNITED STATES. 511 


having been shown, the error of the conclusion necessarily 4 g97, 
follows. a / 
Some observations were made by the defendant’s counsel ~ ae 
in argument, as to the manner in W ich the debits and cre- Bank of 
dits in Swartwout’s account had been adjusted by the ac- U- States. 
counting officers; and he seemed to suppose, that credits 
which ought to have been applied towards the extinguish- 
ment or lessening of the debits, for money placed in his 
hands before the 20th of November, 1822, had been impro- 
perly applied to the transactions of Swartwout with the 
government after that day. 
The case of The United States v. January & Pillerece, ones of the 


Cc 5 R h h rpment a 
(7 Cranch’s Rep. 572.) isin point to show, that, as to any apply the cre 


disbursements of money after the 30th of November, 1822, “is ‘het 

for which Swartwout was entitled to credit, it was ag the 

election of the government to apply them to either account. 

But there is no necessity for the application of the princi- ‘ 
ple to this case; for, upon looking into the account, we 

find that, after crediting Swartwout with all his disburse- 

ments up until the 30th of November, 1822, there remain- 

ed, on that day,a balance in his hands unaccounted for, 

much beyond the penalty of the bond; so that no injustice 

is done to the surety in the manner of settling the account. 





Judgment reversed, and a venire facias de novo awarded. 


[Surery.]} 


M‘Gitt, and Others, Plaintiffs in Error, against The Pre- 
sIpENT,. Directors & Company OF THE BANK OF THE 
Unirep Srates, Defendants in Error. 


A. W. M‘G. gave a bond to the Bank of the United States, with 
sureties, conditioned for the faithful performance of the duties of 
the office of cashier of one of the offices of discount and deposit 
during the term he should hold that office. The president and di- 
rectors of the bank having discovered that he had been guilty of 





512 


1827. 


Sy i Gn A 
M’Gill « 


v. 
Bank of 
U. States. 


Feb. 12th. 


Feb. 19th. 








CASES IN THE SUPREME COURT 


a gross breach of trust, passed a resolution, at Philadelphia, on the 
27th of October, 1820. * that A. W. M‘G, cashier, &c. be, and 
he is hereby suspended from office, till the further pleasure of the 
board be known;” and another resolution, ‘ that the president of 
the office ac Middletown, be authorized and requested to receive 
into his care, from A. W. M‘G., the cashier, the cash, bills dis- 
counted, books, papers, and other property in said office, and to 
take such measures for having the duties of cashier discharged, as 
he may deem expedient.” These resolutions were immediately 
transmitted by mail to the president of the office at Middletown, 
who received them on the morning of Sunday, the 29th of the 
same month, but did not communicate them to the cashier, nor 
carry’ them into effect, until the afternoon of the 30th, between 
four and five o’clock: Held, that the sureties continued liable for 
his defaults until that ume. 

On such a bond, the recovery against the sureties is limited to the pe- 
nalty. 

Partial payments having been made by the sureties, (subject to all 
questions,) the application of these payments was made by deduct- 
ing them from the penalty of the bond, and allowing interest on 
the balance thus resulting, from the commencement of the suit, 
there having been no previous demand of the penalty, or acknow- 
ledgment that the whole was due. 

But interest was refused to the sureties on the payments, 


THIS cause was argued by Mr. D. B. Ogden, for the 
plaintiff in error, and by Mr. Webster, for the defendants in 
error. 


Mr. Justice Jounson delivered the opinion of the Court. 

This cause comes up by writ of error from the Circuit 
Court of the United States, held for the District of Connec- 
ticut, in which the defendants here obtained a judgment 
against the plaintiffs upon a penal bond, in which M‘Gill 
was principal, the other defendants sureties. 

M-Gill was cashier of one of the branches of the Bank 
of the United States, and this bond was given in the pen- 
al sum of 50,000 dollars, conditioned for the due perform- 
ance of that office. 

The replication sets out a great variety of breaches, and 
the cause was decided below upon a special verdict, by 
which was found for the plaintiffs the sum of 66,548 dol- 
lars. consisting of a variety of items upon which interest is 
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charged severally, from the date of the embezzlement or 
other breach, to the time of finding the verdict. 
The veruict then finds two payments, one of 20,000 dol- 


O13 


1827, 
M'Gill 


ve 
lars, made by one of the sureties on the 16th of December, Bank of the 


1820; the other of 500 dollars, made by another of the 
sureties on the 22d of December, 1820, on which they 


also calculate interest to the date of the verdict, and de- _ 


ducting the amount of principal and interest, strike a ba- 
lance of 43,182 dollars 50 cents. 

It also finds the following facts: “ That the President 
and Directors of the Bank of the United States, on the 
27th of October, 1820, at Philadelphia, passed the follow- 
ing resolution, to wit: ** Whereas it appears, by the report 
of a committee of the office of discount and deposit at 
Middletown, that Arthur W. M‘Gill, cashier of that office, 
has been guilty of a gross breach of trust, in knowingly suf- 
fering over drafts to be made by individuals ; also by making 
overdrafts himself; therefore, resolved, that A. W. M‘Gill, 
cashier of the office at Middletown, be, and he is hereby, 
suspended from office till the further pleasure of the board be 
known. 

“ On motion, resolved, that the president of the office at 
Middletown, be authorized and requested to receive into 
his care, from A. W. M‘Gill, the cashier, the cash, bills dis- 
counted, books, papers, and other property in said office, 
and to take such measures for having the duties of cashier 
discharged, as he may deem expedient.” 

Which resolutions were immediately transmitted by mail 
to the president of the Middletown office, who received 
them on the morning of Sunday, the 29th of the month, but 
did not communicate them to M‘Gill until the afternoon of 
the SOth, between the hours of four and five in the after- 
noon. 

It then finds, that all the breaches were incurred before 
the 30th, and goes on to find alternatively, so as to enable 
the Court to give judgment, according to its views of the 
Jaw, as between the parties. There appear to have been 
various questions argued in the Court below, some of which 
were decided for the plaintiff, some for the defendant : but 

Von. XII. 65 
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as the plaintiff below seeks an aflirmance of the judgment, 
and has not sued out a writ of error, it follows, that we 
confine ourselves to those points only which were decided 


Bank of the against the plaintiff here. These were two, one of them 


Liability of 


the sureties. 


Application of 


going to the whole right to recover, the other to the applica- 
tion of the payments towards the discharge of the sum to be 
recovered. 

The first of these was, whether the sureties were not dis- 
charged ipso facto from further liability, by the resolution 
of the parent bank on the 27th; or if not on that day, then 
on the 29th, the day on which it was received at Middle- 
town by mail. If discharged on either of those days, it 
would follow, that the plaintiffs below could not have judg- 
ment, since the finding was up to the day following. 

We are unanimously and decidedly of opinion, that the 
ground assumed by the defendants below cannot be main- 
tained. What was there in the resolutions of the parent 
bank to discharge the obligors at all from their liability ? 
The resolution was only to suspend, and this implies the 
right to restore. The cashier’s salary went on, and had the 
board rescinded their resolution, what necessity would there _ 
have existed for a redelivery of his bond ? 

But there is no necessity for placing the decision on this 
ground, since, notwithstanding the resolution of the board 
is expressed in the present tense, a future operation must 
necessarily be given it, from a cause that could not be over- 
come, the distance of the parties from each other. Time 
became indispensable to giving notice, and the day on 
which the communication reached the president of the 
Middletown bank, was a day not to be profaned by the bu- 
siness of a bank. There was, then, no obligation to deli- 
ver the notice, and dispossess the cashier, until the 30th, 
and the law makes no fractions of a day. 

The Court below, in applying the payments, directed 


the payments. them to be deducted from the penalty of the bond, and then 





gave interest upon the balance thus resulting. This, with the 
exception of the interest, was the most favourable application 
possible for the defendants below ; and the interest on the ba- 
lance having been only allowed from the date of the suit, and 
thesum thusascertained falling short of the penalty of the bond. 
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we think the defendant below has nothing to “complain of. 4397, 
It will be discovered, by reference to dates, that the payments. =~~w/ 
here made preceded the institution of the suit, and, although i ae 
made by the sureties, they were made severally, for any Prestman. 
thing that appears to the contrary from the verdict. Tech- 

nically, then, the judgment to be entered would have been 

a judgment for the penalty of the bond, and, in applying 

the partial payment, the Court would have been governed 

by those principles which have been transferred in practice 

from the Courts of equity to the Courts of law, in deciding 

on what terms a party shall be released from the penalty of 

his bond. These always are, om payment of principal, in- 

terest, and costs. And it can constitute no objection to the 
application of this principle to the case of these obligors, 

that no interest was allowed them during the short interval 

between the payment and the suing out of the writ, since 

the breaches were incurred long before, and interest for 

the same period is refused to the bank. 


Judgment affirmed, with six per cent. interest. 


| GuaRaNTIE.---EVIDENCE. | 


Ricuarp Draummonp, surviving partner of Caartes Draum- 
MOND, against the Executors of Gzorce Prestman. 


The following letter of guarantie, 

‘¢ Baltimere, 17th Nov. 1805S. 
“ Cart. Coartes Drummonp, 

“Dear Sir:—My son William having mentioned to me, that, in con- 
sequence of your esteem and friendship for him, you had caused 
and placed property of yours and your brother’s in his hands for sale, 
and that it is probable, from time to time, you may have considera- 
ble transactions together ; on my part, I think proper to guarantec 
to you the conduct of my son, and shall hold myself liable, and 
do hold myself liable for the faithful discharge of all his engage- 
ments to you, both now andin future.” (Signed,) Geo. Prestman,” 
will extend to a partnershiptdebt incurred by William P. to 
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Charles Drummond, and Richard his brother, it being proved that 
the transactions to which the letter related were with them as 
partners, and that no other brother of the said Charles was inte- 
rested therein. 

In such a case, the record of a judgment confessed by the principal, 
William P., to Richard D., as surviving partner of Charles and 
Richard D., for the amount of the debt due by William P. to the 
partnership firm, was held to be admissible in evidence, inter alia, 
to charge the guarantee, George P., under hisletter of guarantie. 


This cause was argued by the Attorney General and Mr. 


Meredith for the plaintiff,* and by Mr. Taney and Mr. Do- 
naldson for the defendants® 


Mr. Justice Jonson delivered the opinion of the Court. 

This case arises on the following state of facts: Richard 
and Charles Drummond, being engaged in some joint mer- 
cantile adventures, which appear to have been carried on 
chiefly by Charles, made consignments in the year 1803 to 
William Prestman, then doing business as a commission 
merchant in Baltimore. George Prestman, the father of 
William, thereupon addressed to Charles Drummond a let- 
ter of guarantee in these terms : 


* Capt. Cuartes Drummonp, 
“ Baltimore, 17th Nov. 1803. 

* Dear Sir—My son William having mentioned to me, 
that, in consequence of your esteem and friendship for him, 
you have caused and placed property of yours and your 
brother’s in his hands for sale, and that it is probable, from 
time to time, you may have considerable transactions to- 
gether; on my part, 1 think proper, by this, to guaranty 
to you the conduct of my son, and shall hold myseif liable, 
and do hold myself liable, for the faithful discharge of all his 
engagements to you, both now and in future.” 


a 11 Wheat. Rep. 74. 2 Evans’ Pothier, 212. S$ Stark. Ev. 1021. 
1602. 7 Taunt. 295. 10 East’s Rep. 271. Tell. Guarant.105. 3 
Term Rep. 454. 3 Cranch, 492. 3 Wheat. Rep: 148. Note (a.) 

b 2 Saund. 411. 415.2 Maul. & Selw. 363. 5 Bos. & Pull. 175. 
4 Cranch, 224. 7 Cranch, 69. 1 Mason’s Rep. 361. 371. 5 Esp. 
Cas. 26. 8 Stark. Ev. 1386. 1 Stark. Ev. 192. 3 Harris & 
4 Johns. Rep. 511. 10 Ves, 123. 


VM‘ Henry, 342. 
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The connexion in business was kept up between the 4997, 
Drummonds and William Prestman until Charles’ death, o» wy 
after which Richard, who resided in Norfolk, came up to — 
Baltimore to adjust the accounts of the concern with Wil- Prestman. 
liam, and then received from him an accountsstated as be- 
tween him and Charles Drummond, on which, after some ‘ 
correetions, which appear on the face of the account, the ba- 
lance is struck, for which this suit is instituted. 

This account commences with an acknowledgment of a ‘ 
balance due the Drummonds in November, 1804, and brings 
down their transactions to December 20th, 1805. 

Upon this account a suit wa® instituted against William 
Prestman in 1806, in the name of Richard, survivor of 
Richard and Charles Drummond, and a judgment confessed. 

William Prestman was dead at the time of the trial of this 
cause. 

This suit is now instituted upon the letter of guaranty ; 
and the declaration, after setting out the letter and the sub- 
sequent transactions,with William, demands the sum ac- 
knowledged due upon the account stated. ; 

Upon the trial, the plaintiff g»ve in evidence the letter of 
guaranty, the account stated by William, parol evidence of 
subsequent acknowledgments of its correctness, and the re- 
cord of recovery upon that account, in which he coniesses 
judgment to Richard, as survivor of Richard and Charles 
Drummond ; also parol evidence conducing to prove the 
joint dealings of the Drummonds. 

In the progress of the trial, the defendants took exception 

to the admission in evidence of the record of recovery 
against William: the Court overruled the exception, and it 
went to the jury, but the Court refused to grant a prayer 
of the plaintiff, that they would instruct the jury that, 
upon the whole evidence, he was entitled to a verdict. And 
to this refusal the bill of exceptions is taken, upon which the 
principal question in this cause arises. 

As evidence was permitted to go to the jury, conducing 
to prove, as well the copartuership between Richard and 
Charles Drummond, as the balance due by William Prest- 
man, and the interest of Richard in that balance, it follows, 
that the refusal of the Court to give that instruction, could 
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1827. only have been upon the ground, that the guaranty did not 
wore cover this demand; and this, accordingly, has been the 
We har gt principal question made in argument. 

Prestman. It is contended, that the correct construction of this gua- 
_ Fanty will exelude a copartnership debt ; that, in its language 
Po ay ona and import, it is confined to liabilities to be incurred by 
guarantie. William to Charles or Richard severally, or to Charles indi- 
vidually, and cannot be extended to a copartnership interest 
under a trade ostensibly carried on as between Charles so- 

lely, and William. 

We have considered this question attentively, and are 
unanimous in the opinion, that the guaranty may well be 
construed to cover the joint trade of Charles and Richard. 
An interest of Richard is expressly contemplated by the 
guaranty, and the language of the letter seems more natu- 
rally adapted to a joint, than a several interest. For, acon- 
cern being represented in the person of any one of its mem- 
bers, the use of the pronoun of the second person is natu- 
rally suggested, and familiarly resorted to, when we address 
ourselves to an individual of the concern. This Court is 
not called upon to decide whether the words might not also 
be correctly applied to an individual interest as well as a 
joint concern ; it is enough, for the purposes of this action, 
if they will cover the latter. 

It is a rule, in expounding instruments of this cha- 
racter, “ that the words of the guarantee are to be taken 
as strongly against him as the sense will admit.” But 
it is not necessary to test this letter by any canon of the law 
of guaranty more rigid than the first and most general, to 
wit, “that no party shall be bound beyond the extent of 
the engagement which shall appear from the expression of 
the guaranty, and the nature of the transaction’? There 
is nothing on the face of the letter which holds out the idea 
of a connexion between William and the Drummonds, ex- 
clusively in their individual capacity. The object is, to throw 
business into the hands of the guarantee’s son, and it could 
not have been inconsistent with this idea to guaranty a 
joint trade, as well as an individual trade. The grammati- 
cal construction of the language will sanction this idea, and 

the nature and object of the guaranty favours it. If it be 
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conceded, that there is a latent ambiguity on the faceof the. 4397, 
instrument, that ambiguity might well be explained by the wev—wy 
objects of the instrument. and the circumstances attending Rypamond 
its origin. We are, therefore, of opinion, that the Court Pdinman. 
erred in refusing the instruction as prayed, and, for that 
reason, the judgment must be reversed, and a venire facias 
de novo awarded. 

But, as is the practice of this Court, where questions pre- 
sent themselves on the record, and are argued, upon which 
the same cause may possibly be brought back here, the 
Court has also considered the question whether the record 
of the judgment between this plaintiff and William, was 
properly admitted in evidence. 

On this subject, it is necessary to observe, that it was not Record of tie 
set up as a plea in bar, nor asa decision conclusive of the Judgment 


: against the 
right of the party to recover in this action. There was principal, ad- 


evidence in the cause to establish the defendant’*s guaranty, = ~~ 

and the balance acknowledged by William; also, evidence *** suarantec- 5 
conducing to prove the joint trade cantied on by Charles 
and Richard Drummond, through the hands of Charles, 
with William. This record was certainly competent to 
prove a fact which every judgment is competent to¥prove 
between any parties, to wit, that such a judgment was ob- 
tained between certain parties in a certain cause of action. 
It was also evidence to prove, that the cause of action#was 
identically the same with the one on which this action was 
instituted ; and that, in that suit; William Prestman solemnly 
acknowledges that the statement made by him in favour of 
Charles Drummond, was of a debt really due on a joint trade 
between Charles and Richard Drummond. And why 
should not this be evidence against George, the guarantee, 
who had tendered himself as security to these individuals, in 
these very transactions ? 

Weare perfectly aware of the rule, that he who cannot 
profit by a judgment between other parties, ghould not be 
damnified by it. But, here, the application of the rule is 
in favour of the admission of this record. Suppose the 
suit against William Prestman had gone to a jury, and a 
verdict obtained against this plaintiff, can there be a doubt, 
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that the record would have been admissible in evidence in 
favour of this defendant ? 

The material fact on this subject is, that the liability of 
the guarantee is dependent upon the liability of the priuci- 
pal; the case, therefore, is not widely different from that of 
accessory and principal, in which the record of the convic- 
tion of the principal is prima facie evidence against the ac- 
cessory. , 

Nor is it unlike the case of Green v. The New River Com- 
pany, (4 Term Rep. 590.) in which it was held, that a judg- 
ment against a master for damage, from the negligence of 
his servant, was good evidence against the servant in an 
action against him, by the master, for the same negligence ; 
the recovery in the one case being dependant upon that in 
the other. (See also Stark. Ev. 188, 189.) ‘There, the 
case is presented, of a master suing the servant for damage 
sustained by the negligence of the servant; the questions 
are, whether the master has been damnified by the negli- 
gence of the servant, and to what amount ; and the record 
of a judgment against the master is admitted in evidence 
against the servant. The present case, however, is a much 
stronger one ; it seems unique in its principle; since the 
object of introducing the record seems not so much to prove 
that a judgment was obtained, as that a judgment was con- 
fessed. Now, the proof of William Prestman’s liability to 
Drummond, was indispensable to Drummond’s recovery 
against the guarantee. But this liability might have been 
proved by a confession in writing, or even by parol, after 
his death, if not before; then why not by the more solemn 
act of confessing it of record? 

It is worthy of remark in this case, that the guaranty 
purports, by its terms, to be something more than a mere 
suretyship for adebt. The words are, | guaranty to you 
‘the conduct of my son.”’ It partakes, therefore, of the 
nature of a bond given by a surety for the faithful discharge 
of a duty; and it cannot be doubted, that, in proving the 
fact of a breach of the condition of such a bond, the con- 
fessions of the principal, after his death, would be evidence. 
Tt would be difficult to assign a reason why his confessions 
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should lose that character by increasing in their solem- 4997, 
nity. enw 

We are aware that there are cases which have been Deymenowdt 
thought to maintain principles inconsistent with these doc- Prestman, 
trines. They are chiefly collected together in the 2d vol. 
of Mr. Metcalf?s edition of Starkie’s Treatise on Evidence, 
title Surety, 

We have examined those cases, and find some of them 
of very little authority, others inapplicable to the circum- 
stances of the present case, and, generally, in support. of 
our opinion. 

The case of Davis et al. v. Shed et al. executors, 
(15 Muss. Rep. 6.) has no application. It wasa suit against 
the surety of an executor, by a crediter*of the deceased, 
who had obtained judgment against the executor, and re- 
ceived payments of interest upon the debt. The question 
was, whether this precluded the surety from his plea of the 
act of limitations of that State, made in favour of execu- 
tors. The Court decided, that it did not preclude him. In 
that case, the record was pleaded in bar, and the decision 
given, that it was not conclusive. 

In the case of Respublica v. Davis, (3 Yeates, 128.) an 
attempt appears to have been made, to introduce a record 
for the purpose of proving an admission of counsel in evi- 
dence ; we cannot understand on what principle it was 
rejected ; but the suit being on a recognizance that one Cob. 
bett should keep the peace, and the breach proposed to be 
established being the publication of a libel, parol evidence 
of the confession of Cobbett was admitted to prove, against 
the surety, that he had published a libel. So that this au- 
thority would seem in favour of our doctrine. 

So, in the Sheriffs of London v. Tindall, (1 Esp. Cases, 
394.) which was a suit against the surety of a bailiff, a re- 
ceipt endorsed on a warrant, in the hand-writing of the prin- 
cipal, was admitted in evidence, which amounted to nothing 
less than a confession that the bailiff had received a sum of 
money, and ordered the prisoner discharged. It was ob- 
jected, that the bailiff himself should be sworn, but the judge 
vefused, and admitted the evidence, declaring, that the bai- 

Vou. XIV, 66 
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liff was, in fact, the defendant in the action. This would 
go far to prove, that even in William Prestman’s life, the 
stated account would have been evidence against George ; 
and the fact of a judgment being entered upon it by confes- 
sion, could not have been immaterial to corroborate it. 

The case of Evans et al. v. Beatie, executors, (5 Esp. 
Cas. 26.) seems contra ; for there, in a suit against the gua- 
rantee of one Copper, for “ any woollens that should be 
furnished him by plaintiff,” evidence was offered to prove 
Copper’s parol acknowledgment of certain goods delivered, 
but refused on the ground that he might be sworn, and it 
was not the best evidence the nature of the case would ad- 
mit of. 

Here, it will be observed, that the principal was living ; 
but we must not be thought to concur without further con- 
sideration, in the doctrine that he could have been equally 
sworn for the one party, or compelled to give evidence for 
the other. With the surety he had a direct interest, and 
against the plaintiff it was equally direct. In the present 
case, the principal was dead. This case is loosely reported, 
and attributes some observations to Lord Ellenborough 
which we doubt much the authenticity of, 

In the case of Higham v. Ridgway, (10 East’s Rep. 122.) 
the doctrine on these subjects is laid down with so much 
good sense as to speak its own correctness. It is to this 
effect, that the principle to be drawn from all the cases is, 
that if a person have peculiar means of knowing a fact, and 
make a declaration of that fact which is against his interest, 
it is clearly evidence after his death, if he could have been 
examined to it in his lifetime. On this principle it is, that 
entries in receivers’ accounts are admitted; so, also, an ac- 
knowledgment by a witness, of a debt to another, or of an 
acquittance of a debt to himself; because the individual 
who makes the acknowledgment has no interest of his own 
to bubserve, but does it to his own prejudice. In all such 
cases, however, the evidence is received with due caution, 
and its weight must rest with the jury. 

The most stubborn case on this subject that we have con- 
sidered, is that of Beal v. Beck, reported in 3 Harris &: 
M* Henry. 
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surety in Maryland. The same plaintiff had brought suit, .\—e 


and recovered judgment against the sheriff for the same 
cause of action, and the Court refused to receive the record 
of that judgment in evidence as against the surety. In the 
inferior Court it was rejected on a division of opinion, but in 
the Court of the last resort, we are told, the judgment was 
affirmed. 

On this decision we can only remark, that the report of 
it is very brief and unsatisfactory ; there is no argument of 
counsel, or other means of determining on what the deci- 
sion turned. If the attempt was made to introduce the re- 
cord as final and conclusive against the surety, it was pro- 
perly rejected, and, in the absence of any thing to prove the 
contrary, we cannot but suspect that such was the true im- 
port of that decision. In any other view, we should not 
feel satisfied to recognise its authority. 


Judgment reversed, and a ventre facias de novo awarded. 


[Construction or trREaTY. Locat Law.) 
Harcourt and others against Gartuarp and others. 


A- grant made by the British governor of Florida, after the de- 
claration of independence within the territory lying between the 
Mississippi and the Chatahouchee rivers, and between the 31st de- 
gree of north latitude, and a line drawn from the mouth of the Ya- 
ZOO river due east to the Chatahouchee, is invalid as the foundation 
of title in the Courts of the United States. 


Harcourt 


Gaillard. 


This cause was argued by Mr. White and Mr. Isaacks for Feb. 1th. 


the plaintiffs, and by Mr. Coxe and Mr. Worthington for 
the defendants.¢ 


a Hall's Law Journ. 412.202. 430. 4Johns. Rep. 168. 
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Mr. Justice Jonnson delivered the opinion of the Court, 

The questions upon which this cause turns arose out ofa 
British grant to the ancestor of the plaintiff, dated the 24th 
of January, 1777. 

The land in controversy is situated in that tract of coun- 
try which lies between the Mississippi and Chatahouchee 
rivers, and between the 31st degree of north latitude to the 
south, and a line drawn from the mouth of the Yazoo river, 
due east to the Chatahouchee. From the earliest times of 
the settlement of North America, the region of territory in 
which that tract of country is described, was the subject of 
wars and negotiations with France, Spain, and Great Bri- 
tain, until 1763, when Great Britain became the undisputed 
proprietor of the whole, from the lakes Maurepas to Pon- 
chartrain, and the gulphs of Mexico and Florida, by the 
Mississippi northwardly. Before that time, her claim ex- 
tended southwardly to the 29th degree of north latitude, as 
is evidenced by her charter to the lords proprietors of 1677 ; 
and from the same instrument it appears that she inter- 
fered with the province of Louisiana by extending her south- 
ern line to the Pacific ocean. The country of Florida, 
therefore, south of the 29th degree, was a conquest; that 
north of the 29th degree, and up the Mississippi, was held as 
a part of her own territory, concerning which her treaties 
with France and Spain only established a disputed boun- 
dary. 

On the 7th of October, 1763, the king, exercising a right 
which was never questioned, over what were then called 
royal provinces, issued his proclamation, by which he esta- 
blished the northern boundary of the Floridas at the 31st de- 
gree of north latitude from the Mississippi to the Apalachi- 
chola, down that steam to its confluence with Flint river, and 
from that point by a line to the head of the St. Mary’s, and 
by that river to the sea. And this was the line which, by 
treaty of peace, was established as the southern boundary 
of the United States. After the peace, the United States, 
Spain, South Carolina, and Georgia, succeeded to the dis- 
putes of Great Britain, France and Spain, relative to the 
same tract ef country. 
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The original title of South Carolina, under the granttothe 1g97, 
lords proprietors was unquestionable ; and she contended Wa 


that she had never been legally devested of soil or sove- — 
reignty. Gaillard. 


Georgia founded her claim on the commissions to her go- 
vernor Wright, which comprised, within its jurisdiction, the 
territory in question ; and the United States claimed itas a 
conquest from the British province of West Florida. While 
Spain insisted that it was a part of Louisiana or Florida, and 
as such, ceded to her by the treaty of 1783. Finally, South , 
Carolina, by the treaty of Beaufort, relinquished her claim . 
to Georgia, and the United States settled her claim by taking 
a cession from Georgia of the land in controversy ; so that, 
at present, the claims of the United States, of the State of 
South Carolina, and of Georgia, have become united in the 
general government. " 

The grant to Harcourt, it will be perceived from its date, 

was subsequent to the deciaration of independence, and 
within the acknowledged limits of the United States ; it, 
therefore, involves the question whether such a grant can 
be valid ; a question which would have been involved in less 
difficulty, if the United States had never set up the claim of 
conquest. That ground would admit the original right of 
the governor of West Florida to grant, and if so, his right to 
grant might have continued in force until the treaty of peace ; 
and the grant in that case to Harcourt might have had ex- 
tended to it the benefit of those principles of public law 
which are applicable to territories acquired by conquest; 
whereas, the right set up by South Carolina and Georgia 
deny all. power in the grantor over the soil; the question 
which they present, is one of disputed boundaries, within 
which, the power that succeeds in war is not obliged to re- 
cognise as valid any acts of ownership exercised by his ad- 
versary. 

There are several reasons for putting the claim of the Uni- 
ted States out of the question. She has abandoned it, and it is 
very Clear, could never have sustained it. The very ground 
on which she denied the capacity of Spain to conquer, or 
take by cession, the territory on the Mississippi, was‘fatal to 
the pretensions set up by her against Georgia and South 
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Carolina, to wit, that Spain could not acquire by conquest 


wer 3 territory within the limits claimed by an ally in the war. 


Harcourt 


Vv. 
Gaillard. 


But there was another reason. There was no territory 
within the United States that was claimed in any other right 
than that of some one of the confederated States ; therefore, 
there could be no acquisition of territory made by the United 
States distinct from, or independent of some one of the States, 

We are then referred to the belligerent rights of South 
Carolina and Georgia ; and it is immaterial to the question 
here, to which of those States the territory appertained. 
Each declared itself sovereign and independent, according 
to the limits of its territory, and both extended their claims 
of territory to the 31st parallel of north latitude. ‘There is 
no evidence that either, at that time, had acquiesced in the 
extension of the territory of Florida beyond that line. 

The facts upon which the right of the governor of Florida 
to issue grants beyond the 31st degree of north latitude rest- 
ed are these: After the proclamation of 1763, the board of 
trade of Great Britain, which, at that time, had the affairs of 
the colonies committed to them, passed a resolution, of the 
date of March, 1764, in which they advise the king to ex- 
tend the limits of West Florida up toa line drawn from the 
mouth of the Yazoo, east to the Chatahouchee. It does not 
appear that the king ever made an order adopting this re- 
commendation. No proclamation was issued in pursuance 
of it ; but it appears that, from that time, the commissions 
to the governors of West Florida designated that line as the 
northern limit of that province ; notwithstanding which, go- 
vernor Wright continued to preside over Georgia under his 
commission of 1763, which embraced in its limits the whole 
of that country, bouaded south by the 31st degree of north 
latitude. Thus stood the rights of the parties at the com- 
mencement of the revolution, and when, by the treaty of 
peace, the southern boundary of the United States was fixed 
at the ancient boundary of South Carolina or Georgia, (it 
matters not which,) Georgia insisted on that line as the limit 
which she was entitled to, and which she had laid claim to 
when she declared herself independent ; or which the Uni- 
ted States had asserted in her behalf in the declaration of 
mdependence. But as there had been nothing very unequivo- 
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cal done at the time of the declaration of independence, as 
to designating the limits of the United States, it is still con- 
tended, that the tract of country in which the grant lies had 
been legally separated from Georgia before the revolution, 
and attached to West Florida ; and that, therefore, a grant 
by the governor of the latter province was valid, if made at 
any time previous to the treaty of-peace. 

Two questions here occur, first, whether this separation 
had taken effect by any valid act ; and secondly, ‘if it had, 
whether it made any difference in the case upon interna- 
tional principles. 

On both these points, we are of opinion that the law is 
against the validity of this grant. It is true, that the power 
of the crown was at that time admitted to be very absolute 
over the limits of the royal provinces; but there is no rea- 
son to believe that it had ever been exercised by any means 
less solemn and notorious than a public proclamation. And 
although the instrument by which Georgia claimed an exten- 
sion of her limits to the northern boundary of that territory, 
was of no more authority or solemnity than that by which 
it was supposed to have been taken from her, it was other- 
wise with South Carolina. Her territory had been extend- 
ed to that limit by a solemn grant from the crown, to the 
lords proprietors, from whom, in fact, she had wrested it by 
a revolution, even before the rights of the proprietors had 
been bought out by the crown. 

But this is not the material fact in the case; it is this, 
that this limit was claimed and asserted by both of those 
States in the declaration of independence, and the right to 
it was established by the most solemn of all international 
acts, the treaty of peace. It has never been admitted by 
the United States, that they acquired any thing by way of 
cession from Great Britain, by that treaty. It has been 
viewed only as a recognition of pre-existing rights, and on 
that principle, the soil and sovereignty within their acknow- 
ledged limits, were as much theirs at the declaration of in- 
dependence as at this hour. By reference to the treaty, it 
will be found, that it amounts to a simple recognition of the 
independence and the limits of the United States, without 
any language purporting a cession, or relinquishment of 
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right, on the part of Great Britain. In the last article of 
the treaty of Ghent, will be found a provision respecting 
grants of land made in the islands then in dispute between 
the two States, which affords an illustration of this doetrine, 
By that article a stipulation is made in favour of grants be- 
fore the war, but none for those which were made during 
the war. 

And such is unquestionably the law of nations. War isa 
suit prosecuted by the sword; and where the question to _ 
be decided is one of original claim to territory, grants of 
soil made flagrante bello by the party that fails, can only de- 
rive validity from treaty stipulations. It is not necessary 
here to consider the rights of the conqueror in case of ac- 
tual conquest; since the views previously presented put 
the acquisition of such rights out of this case. 

The remaining question is, whether the parties plaintiffs 
have been established in their rights by any act or treaty of 
the United States. 

The treaty of peace contains no stipulation in their fa- 
vour. Nor does the treaty with Georgia, since all the reser- 
vations there made in favour of British or Spanish grants, 
and inchoate titles, are expressly confined to the case of 
actual settlers. But the spontaneous bounty of the United 
States has gone further, and confirmed a great variety of 
questionable titles, emanating from British and Spanish au- 
thority. 

Is this one of the titles embraced within the provisions 
of the statutes passed upon this subject? It is obvious that 
it is not. 

It is true, that the act of the 3d of March, 1803, although 
making no express provision in favour of British or Spanish 
grants unaccompanied with possession, does seem to pro- 
ceed upon the implication that they are valid; recognising 
the principle that a change of sovereignty produces no change 
in individual property, yet it imputes to them only a modi- 
fied validity, since by the 5th section it imposes a positive 
necessity upon the proprietors to record such grants, and 
makes expressly void, all the rights claimed under the three 
tirst sections of that act, or the Georgia treaty, if the duty 
so imposed be not complied with. And with regard to att 
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other evidences. of title not recorded in the time limited, 


929 
1827. 


declares, that they shall never be admitted in evidence wm 


against any grant derived from the United States. 

The first section of the supplementary act of 27th of 
March, 1804, extends the time for recording British grants, 
and vests in the board of commissioners a power of examin- 
ing, and confirming the claims, to be filed under its provi- 
sions, as extensive as that given by the previous act over 
the rights claimed under the cession from Georgia, or the 
three first sections of that act. 

But the grant to Harcourt appears neither to have been 
recorded, nor passed upon by the commissioners; it has, 
therefore, nothing to claim from the bounty of the United 
States ; and that provision in the 5th section of the act of 
1803, which forbids its being received in evidence as against 
American grants, would certainly have operated against it 
in any case clearly within the provisions of that act. Here, 
itis contended, that the Court anticipated the question, and 
rejected the grant, before it was possible that the question 
could arise, whether the same land had passed under an 
American grant. 

On this subject, it must be observed, that neither of the 
acts of 1803, or 1804, contains an express recognition of 
the validity of any British grants beside those which were 
accompanied with possession ; and, for that reason, coming 
within the Georgia treaty, and those which should be con- 
firmed by the commissioners under the first section of the 
act of 1804, with regard to which there seems to be a very 
general power given to that board. All others must rest 
upon their validity according to the principles of the mo- 
dern law of nations. Upon these principles, it has been 
shown, that the grant to Harcourt was invalid, and, if so, it 
was not admissible as evidence to sustain the plaintiff’s ac- 
tion under any circumstances. The rule, therefore, applies 
to this case, that a plaintiff must recover by the strength of 
his own title, not the weakness of his adversary’s ; for which 

reason, we think the grant was properly rejected, and that 
the judgment below must be affirmed, with costs: 

Vor. XII 67 
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Poindexter’s 


Lessee. Henpersox, Plaintiff in Error, against PoinDEXTER’s 


Lessee, Defendant in Error. 


Spanish grants, made after the treaty of peace of 1782, between the 
United States and Great Britain, within the territory east of the 
river Mississippi, and no:th of aline drawn from that river at the 
Sist degree of north latitude, east to the middle of the river Apa- 
lachicola, have no intrinsic validity, and the holders must depend 
for their titles exclusively on the laws of the United States. 

No Spanish grant, made while the country was wrongfully occupied 
by Spain, can be valid, unless it was confirmed by the compact 
between the United States and the State of Georgia, of the 24thof 
April, 1802, or has been laid before the board of commissioners 
constituted by the act of Congress of the 3d of March, 1803, ch. 
$40. and of March 27th, 1804, ch. 414. 








Peb. 17th. THIS cause was argued by Mr. Webster and Mr. Coxe, © 
for the plaintiffin error,* and Mr. D. B. Ogden, for the de- 
fendant in error.’ 


March 7th. Mr. Chief Justice Marsuatt delivered the opinion of the 
Court. 

This is a writ of error to a judgment rendered in the 
Court of the United States for the District of Mississippi, 
in an ejectment brought by the defendant in error. 

George Poindexter, the lessor of the plaintiff, claimed 
title to the premises in controversy by virtue of several pa- 
tents regularly issued to him under the laws of the United 
States. Ifthe lands were, at the time, grantable, his title is 
unquestionable. Consequently, the case depended, in the 
District Court, on the title of the defendant in that Court. 
Under several opinions given by the judge to the jury, to 
which bills of exceptions were taken, a verdict was found 


a Las Partidas, 381.1. 16. 384. 1. 21. 382. 1. 18. Civ. Code of 
Louisiana, 478. art. 23, 24. 484. art. 43. 486. art.57. 5 Hall’s Law 
Journ. 390. 3 Dyer, 355.(a.) 10 Johns. Rep. 23. 

4 Vattel, Droit des Gens, 1. 1. oh. 20. s. 244.263. 
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for the plaintiff in ejectmenty the judgment on which has 
been brought before this Court.” , The case must depend on 
the correctness of the opinions given by the District J udge ; ; 
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but ds those opinions bring the title of the defendant in Poindexter's 


ejectment before this Court, the case will be best under- 
stood by taking a general view of the principles on which 
that title stands. 

The defendant gave in evidence.a grant from the govern- 
ment of Spain for 1,0UU acres of land, bearing date on the 
20th of June, 1795. with a plat, and certificate of survey 
annexed ; under which grant he claimed sowmuch of the 
land in controversy as it covered. He also offered in evix 
dence a duly certified copy of a certificate of survey and 
patent issued thereon to David Pannell, for 500 acres, the 
residue of the premises in controversy; the certificate by 
the Spanish Surveyor General Carlos Trudeau, dated the 
25th of March, 1795, and the patent issued December 7th, 
1797, by Manuel Gayoso, the Spanish Governor of West 
Florida, with a deed of release and confirmation from Da- 
vid Pannell to him, dated January 19th, 1820. It was ad- 
mitted, that the originals of the plat, and certificate of sur- 
vey, and of the patent thereon, of which copies were offer- 
ed, were not in his possession, nor under his control. These 
papers were rejected, and a bill of exceptions was taken to 
the opinion rejecting them, 

The defendant also read the deposition of Tessias, to 
prove the fairness of the grants under which he claimed, 
and that they were regularly issued by the proper officers of 
the Spanish government at the time they bear date respec- 
tively. To rebut this testimony, the plaintiff in ejectment 
produced a letter of instructions found among the papers 
of William Atcheson, deceased, the deputy surveyor, by 
whom the lands in controversy were surveyed. This letter 
was directed to William Atcheson, and was proved to be in 
the hand-writing of William Dunbar, who is also dead, and 
who was proved to be the principal surveyor of the Dis- 
trict of Natchez, under whom Atcheson acted. The sig- 

nature appears to have been torn off. This paper tended 
to show, that the surveys and grant were not made at the 
time they bear date, butafterwards. The defendant objected 
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to its admission, but his objection was overruled, and to this 
opinion also, he took an exception. 

The defendant prayed the Court to instruct the jury, 

ist. If they should find that,“at the time of the sale by 
the United States of the premises in question, the defend- 
ant was in full possession thereof under an adverse title, or 
colour of title, such sale was void, and passed no title on 
which the plaintiff could recover. 

2d. Ifthey should find, that the defendant, and those un 
der whom he claimed, had the uninterrupted and quiet ad- 
verse possession of the premises, claiming under a Spanish 
title legally and fully executed prior to October 27th, 1795, 
under which the possession was originally taken, that the 


_ plaintiff cannot recover. 


Sd. If the jury should find, that on the 20th of June, 
1795, a patent emanated from the Spanish government to 
Joseph Pannell, under whom the defendant claimed, then 
such patent constituted a good title in the grantee, and those 
claiming under him, although the grantee was not, on the 
27th of October, 1795, an actual resident of the territory 
ceded by Georgia to the United States. 

4th. If the jury should believe that Joseph Pannell, under 
whom the defendant claimed, on or before the 27th of October, 
1795, was a resident of the said territory, and that he claimed 
the premises in controversy by virtue of a Spanish patent 
legally and fully executed prior to that day, the defendant 
is entitled to a verdict. 

5th. That the paper purporting to be a copy of the arti- 
cles of agreement between Joseph Pannell and Francis 
Poussett, dated September 20th, 1796, was competent testi- 
mony to prove any fact in controversy between the parties 
in this suit. 

Gth. If the jury should be of opinion, that the date at- 
tached to the paper purporting to be the instructions from 
William Dunbar to William Atcheson, is an interpolation 
er forgery, in such case they shall disregard it altogether. 

7th. In this action of ejectment, after a long and con- 
tinued possession of thirty years on the part of the defend- 
ant, and those under whom he claims, under title, or colour 
of title. the jury are authorized to presume that it hada legal 
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origin, and was legally continued in the defendant, and those 


1827. 


under whom he claims, in the absence of satisfactory proof wee 


to the contrary. 


Henderson 


Vv 


Sth. If the jury should believe, that the survey made by Poindexter’s 


William Atcheson in September, 1795, was made at the 
time it purports to bear date, that then, and in such case, it 
will constitute an instrument of a higher and superior na- 
ture to the instrument purporting’to be private instructions 
from said Dunbar to said Atcheson, for the purpose of pro- 
ving the residence of the said Pannell at that time. 

9th. That if, on the whole matter, the jury should have a 
reasonable doubt, then their verdict should be for the de- 
fendant. 

The Court granted the 4th, 6th, 7th, and 9th prayers, but 
refused the Ist, 2d, 3d, 5th, and 8th, to which refusal the 
counsel for the defendant excepted. 

In argument, two general questions have been made. 

Ist. Is the title set up by the plaintiff in error under the 
Spanish government, sufficient in itself to protect his pos- 
session ? 

2d. Has it been recognised and confirmed by the United 
States ? : 

1. The first point has been argued very elaborately, and 
with deep research. ‘The Court will not enter into the rea- 
soning of the parties, but will state the result of an attentive 
consideration of that reasoning. 

It is undoubtedly true, that the exact boundary line be- 
tween the southern British Colonies and Florida, was never 
adjusted while that province remained in possession of Spain. 
Each crown claimed territory which had been granted by 
the other, and was settled by its subjects. Florida was at 
length ceded to Great Britain ; after which, the 31st degree 

of north latitude was, by the proclamation of 1763, esta- 
blished as the dividing line between that province and 
Georgia. The crown, however, was in the habit of changing 
the limits of the colonies ; and, though we complained of 
the manner in which this branch of the prerogative was ex- 
ercised, we did not resist it. In consequence of a recom- 
mendation of the board of trade, the limits of Florida were 
supposed to be extended, as appears by the commissions to 
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its governor, s0 as to comprehend the land in controversy. 
This was the state of things when the war of our revolution 
commenced. In its progress Spain took part in it, and re- 
conquered Florida. At the treaty by which that war was 
terminated, Great Britain acknowledged the United States 
to be free, sovereign and independent, and treated with 
them as such. Their boundaries were particularly described, 
so as to comprehend the landin controversy. The prelimi- 
nary articles of peace between the United States and Great 
Britain were signed at Paris, on the 30th of November, 
1782. But these articles were provisional, and were not to 
take effect until terms of peace should be agreed upon be- 
tween Great Britain and France. On the 20th of January, 
1783, preliminary articles of peace were signed between 
Great Britain and France, and between Great Britain and 
Spain. In the treaty with Spain, the Floridas were ceded to 
that power without any description of boundary. 

The United States continued to assert a claim to the 31s¢ 
degree of north latitude, while Spain maintained perseve- 
ringly her pretensions to extend farther north. This was 
the subject of long and fruitless discussion between the two 
governments, which was terminated by the treaty signed at 
San Lorenzo el Real on the 27th day of October, 1795. By 
this treaty, “ the high contracting parties declare and agree, 
that the southern boundary of the United States, which di- 
vides their territory from the Spanish colonies of East and 
West Florida, shall be designated by a line beginning on the 
tiver Mississippi, at the northernmost part of the 31st de- 
gree of latitude north of the equator, which from thence 
shall be drawn due east to the middle of the river Apalachi- 
coia, or Catahouchee ; thence, ”’&c. This treaty declares and 
agrees that the line which was described in the treaty of 
peace between Great Britain and the United States as their 
southern boundary, shall be the line which divides their ter- 
ritory from East and West Florida. 

Tie article does not import to be a cession of territory, 
but the adjustment ofa controversy between the two na- 
tions. It is understood as an admission that the right was 
originally in the United States. Nor is there any thing ex- 
fraordinary in this admission. The negotiations were all 
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depending at the same time and the same place. That be- 1997, 
tween the United States and Great Britain was first com- wr 
pleted and signed; it must have been communicated to Henderson 
France, and, of course, was known to Spain; in it the Poindexter’s 
southern boundary of the United States was accurately de- — Lessee. 
fined. The subsequent cession of the Floridas to Spain 
contained no description of boundaries. Great Britain 

could not, without a breach of faith, cede to Spain what she 

had acknowledged to be the territory of the United States. 
No general words ought to be soconstrued. We think that 

Spain ought to have understood the cession, and must have 
understood it, as being made only to the extent that Britain 
might rightfully make. This opinion is confirmed by a sub- 
sequent part of the same article, which respects the troops, 

&c. of either party in the territory of the other. It is in 
these words: “ And it is agreed that, if there should be any 
troops, garrisons, or settlements of either party in the territo- 

ry of the other, according te the abovementioned bound- 

aries they shall be withdrawn from the said territory with- 

in the term of six months after the ratification of this treaty, 

or sooner, if it be possible ; and that they shall be permitted 

to take with them all the goods and effects which they pos- 

sess.” 

It has been very truly urged by the counsel for the de- 

fendant in error, that it is the usage of all the civilized nations 

of the world, when territory is ceded, to stipulate for the pro- 

perty ofits inhabitants. An article to secure this object, so 
deservedly held sacred in the view of policy, as well as of 

justice and humanity, is always required, and is never re- 

fused. Had Spain considered herself as ceding territory, she 

could not have neglected a stipulation which every sentiment 

of justice and of national honour would have demanded, and 

which the United States could not have refused. But in- 

stead of requiring an article to this effect, she has expressly 
stipulated for the withdrawal of the settlements made within 

what the treaty admits to be the territory of the United States, 

and for permission to the settlers to bring their property with 

them. We think this an unequivocal acknowledgment, that 

the occupation of that territory by Spain was wrongful ; and 

we think the opinion thus clearly indicated was supported 
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by the state of facts. It follows, that Spanish grants, made 


“ev~ after the treaty of peace, cari have no intrinsic validity, and 
Henderson the holders must depend for their titles on the laws of the ' 
Poindexter’s United States. We proceed, then, to inquire into the rights 


Lessee. 


of the plaintiff in error under those laws. 

The first act to which our attention has been direcied, ig 
that by which Georgia ceded her western territory to the 
United States. That act provides, * That all persons who, 
on the 27th day of October, 1795, were actual settlers with- 
in the territory thus ceded, shall be confirmed in all the 
grants legally and fully executed prior to that day by the 
former British government of West Florida, or by the go- 
vernment of Spain.” 

On the 3d of March, 1803, (vol. 3.s. 546.) Congress passed. 
‘an act regulating the grants of land, and provided for the 
disposal of the lands of the United States south of the State 
of ‘Tennessee.”’ 

The first section enacts, that any person or persons “ who 
were resident in the Mississippi territory on the 27th day of 
October, 1795, and who had, prior to that day, obtained, either 
from the British government of West Florida, or from the 
Spanish government, any warrant or order of survey for 
lands lying within the said territory, to which the Indian ti- 
tle had been extinguished, and which were, on that day, ac- 
tually inhabited and cultivated by such person or persons, 
or for his or their use, shall be confirmed in their claims to 
such lands, in the same manner as if their titles had been 
completed.” é 

This section places those persons, who had obtained a 
warrant or order of survey on the 27th of October, 1795, on 
equal ground with those whose titles were completed, pro- 
vided the Indian title was extinguished, and provided also, 
the land claimed was actually inhabited and cultivated ei- 
ther by the person claiming title, or by some other for his 
use. 

The second section provides for those who did, on that 
day of the year 1797, when the Mississippi territory was final- 
ly evacuated by the Spanish troops, actually inhabit ana 
cultivate a tract of land in that country; and the third sec. 
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tion gives a pre-emption to those who did actually inhabit * 4g97, | 
and cultivate a tract of land at the time of passing the act. Wer 


The 4th section enacts, that two land offices shall be esta- 


> Vv. 
blished for the disposal of the lands of the United States in poindexter’s 


the Mississippi territory, one in the county of Adams, andthe 
other in the county of Washington; and the fifth directs, 
“ that every person claiming lands by virtue of any British 
grant, or of the three first sections of the act, or of the articles 
of agreement and cession between the United States and the 
State of Georgia, shall, before the last day of March in the 
year 1804, deliver to the register of the land office within 
whose district the land may be, a notice in writing, stating 
the nature and extent of his claims, together with a platof 
the tract or tracts claimed; and shall also, on or before that 
day, deliver to the said register, for the purpose of being re- 
corded, every grant, order of survey, and conveyance or 
other written evidence of his claim, and the same shall be re- 
corded,”’ &c. ; ** and if such person shall neglect,” &c. “all 
his right, so far as the same is derived from the abovemen- 
tioned articles of agreement, or from the three first sections 
of this act, shall become void, and for ever thereafter be 
barred.” 

The sixth section directs the appointment of two boards 
of commissioners, for the purpose of ascertaining the right of 
persons claiming the benefit of the articles of agreement and 
cession between the United States and the State of Georgia, 
or of the three first sections of the act. One of these boards 
was to take cognizance of claims to lands lying west of Pearl 
river, and the other of claims to lands lying east of that river. 
Each board was empowered to hear, and determine, and de- 
cide, in a summary manner, all matters respecting such 
claims within their respective districts; and their determi- 
nation so far as relates to any rights derived from the arti- 
cles of agreement with Georgia, and from the three first sec- 
tions of the act, was declared to be final. The act proceeds 
to direct that each board may appoint a clerk, ‘ whose duty 
it shall be, to enter in a book, to be kept for that purpose, 
perfect and correct minutes of the proceedings, decisions, 


meetings and adjournments of the boards, together with the 
Vou. XI. 68 
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evidence on which such decisions are made; which books 
and papers, on the dissolution of the boards,-shall be trans-: 
mitted to, and lodged in the office of the Secretary of 
State. The commissioners are directed to grant certificates 
to all persons in whose favour decisions shall be made, which 
certificates are to be recorded by the register of the land of. 
fice, and amount, in all cases where grants have been made, 
to a complete relinquishment on the part of the United 
States; and, where grants have not been made, entitle the 
party to receive one from the United States. 

A supplemental act was passed in March, 1804, which 
prolonged the time until the last day of November in that 
year for giving the notice prescribed by the 5th section of 
the original act, to the register of the land office, of claims to 
lands lying west of Pearl river, for the purpose of being re- 
corded. This act provides, that in cases of a complete Bri- 
tish or Spanish grant, it shall not be necessary for the claim. 
ant to have any other evidence of his claim recorded ex- 
cept the original grant or patent, together with the warrant 
er order of survey, and the plot. The 3d section enacts, 
“that when any Spanish grant, warrant, or order of survey, 
shall be produced to either of the said boards, for lands 
which were not, at the date of the instrument, or within one 
year thereafter, inhabited, cultivated, or occupied, by or for 
the use of the grantee, or whenever either of the said boards 
shall not be satisfied that such grant, warrant, or order of 
survey, did issue at the time when the same bears date, the 
said commissioners shall not be bound to consider such grant, 
warrant, or order of survey, as conclusive evidence of the 
title, but may require such other proof of its validity as they 
may deem proper ; and the said boards shall make a full re- 
port to the Secretary of the Treasury, to be by him laid be- 
fore Congress for their final decision, of all claims grounded 
on such grants, &c. as may have been disallowed by the said 
boards, on suspicion of their being antedated or otherwise 
fraudulent.” 

It is contended by the plaintiff in error, that these several 
acts confirm the titles of all those who held lands under the 
Spanish government, by virtue of grants or orders of sur- 
vey which were made with goe? faith prior to the 27th day of 
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October, in the year 1795. The defendant in error main- 7.1997, 
tains, that they confirm the titles of those only who were’ac- Weve 
tual settlers of the Mississippi territory anterior to that day. “heen 
It is admitted, that the State of Georgia, in its act of ces- Poindexter’s 
sion, has stipulated for those only who were actual settlers Lessee. 
on the 27th of October, 1795, and who held grants legally 
and fully executed at that time. 
The first section of the act of 1803, comprises incom- 
plete titles only, and does not extend to those which were 
comprehended in the act of cession. _Itis, in terms, limited 
to actual settlers; and no person who was not an actual 
settler can claim under that act. The silence observed by 
Congress respecting grants fully executed, countenances the 
opinion, that the articles of agreement between the United 
States and Georgia were supposed to be in themselves a 
confirmation of the titles of those who were within the 
words of the instrument. Butas the legislature was making 
provision for the sale of the vacant lands within the ceded 
territory, it was deemed necessary to ascertain the particu- 
lar lands which were appropriated. The 5th section of the 
act, therefore, requires, that every person having such 
claims shall, before the last day of March, in the year 1804, 
deliver a notice in writing, specifying the extent of his claims, 
to the register of the land office, together with his title pa- 
pers, that they may be recorded. On failure, his title, so 
far as it is derived from the three first sections of the act, or 
from the articles of agreement with Georgia, shall become 
void; nor shall such title paper “ be considered or admitted 
as evidence in any Court of the United States, against any 
grant derived from the United States.” 
So far as titles were derived from the act itself, no person 
could complain of this restriction. It was, however, a very 
rigorous law as respected those who were protected by the 
articles of agreement of Georgia. 
This act certainly contains no confirmation of Spanish 
titles, except of those which were held by persons who were 
actual settlers at the time prescribed in the law itself. It 
provides for the sale of all the unappropriated lands, and 
establishes a tribunal with power to decide on all titles. 
The language of the act of the 27th of March, 1904, is 
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less‘explicit. It declares; “ that persons claiming lands in 
the Mississippi territory, by virtue of any British or Spanish 
grant, or by virtue of the three first sections of the act to 
which this isa supplement, or of the articles of agreement 
and cession with the State of Georgia, may, after the last 
day of March, in the year 1804, and until the last day of 
November then next following, give notice in writing of 
their claims to the register of the land office, for the lands 
lying west of Pearl river, and have the same recorded, in the 
manner prescribed by ‘the 5th section of the act to which 
this is a supplement.” 

The defendant in error contends, that, although the de- 
s¢riptive words of the act apply generally to persons claim- 
ing lands under British or Spanish grants, they ought to be 
confined to the actual settlers of the country. ‘This con 
struction rests chiefly on the argument, that the act of 1804 
is a mere supplement to the act of 1803; that the two laws 
ought to be construed together; that their great object is to 
quiet possession, and that the main purpose is to give a lon- 
ger time for recording claims to lands lying west of Pearl 
river. 

There is, we think, great difficulty in maintaining this 
construction. It has been observed, and the observation 
has great weight, that all British and Spanish grants held by 
persons who were actual inhabitants of the country, on the 
27th of October, 1795, were protected by the articles of 
agreement with the State of Georgia. Yet these persons 
are enumerated in the act as constituting a distinct class of 
claimants not provided for in that compact. The inference 
is very strong, that Congress must have supposed there was 
such a class. The concluding words of the section indi- 
cate the same idea. They are, “and the powers vested 
by law in the commissioners appointed for the purpose of 
ascertaining the claims to lands lying west of Pearl river, 
shall, in every respect, extend and apply to claims which 
may be made hy virtue of this section ; and the same pro- 
ceedings shall thereupon be had as are prescribed by the 
act aforesaid, in relation to claims which shall have been 
exhibited on or before the last day of March, in the year 
1804,” 
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This language, we think, adapted to new claims, as well 
as to a prolongation of the time in which claims may be re- 
corded, as the preparatory step to laying them before t 
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he ht enderson 


commissioners. It is observable, too, that the 5th section Poindexter’s 


of the act of 1803 mentions British, but not Spanish grants. 
They are comprehended in that clase of claiins which were 
confirmed by the articles of agreement with Georgia. The 
act of 1803 contemplates no Spanish grant that was not 
protected by those articles. The act of 1804, however, 
introduces Spanish with British grants, and places them to- 
gether, as forming a class of cases not provided for in the 


compact with Georgia. We cannot suppose, that the legis-* 


lature would have changed its language, and have introduced 
the words Spanish grants, with directions that they should 
be recorded, and laid before the commissioners, if nothing 
existed to which the words would be applicable. 

The language of the third section also indicates an opi- 
nion, that persons, not inhabitants of the country on the 
27th of March, 1795, might be entitled to land under a Spa- 
nish grant, warrant, or order of survey. It provides for 
the case of a claim to land which was not, at the date of 
such grant, &c. or within one year thereafter, inhabited, 
cultivated, or occupied by or for the use of the grantee. 
Now, land might be inhabited, cultivated, or occupied, for 
the use of a grantee who was not himself an inhabitant of 
the country, or might be occupied by himself within one 
year after the date of the grant, though not so occupied on the 
27th of October, 1795. The act goes on to provide, that, 
in such case, or whenever the commissioners shall not be 
satisfied that the grant, &c. issued at the time it bears date, 
such grant, &c. shall not be conclusive evidence of the title. 
This language might certainly justify the implication that 
Congress supposed the commissioners might establish titles 
in favour of non-residents. 

The decision of the commissioners against them is not to 
be final. They are to be reported to the Secretary of the 
Treasury, to be by him laid before Congress for the final de- 
cision of that body. 

On the 28th of February, 1809, Congress appears to have 
acted on this report. An act was then passed, directing the 
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lands, the claims to which had been disallowed by the com- 
missioners, to be sold in the same manner as other public 
lands. ‘lhe same act reserves the right of the Spanish 
claimant to institute his suit in the highest Court of law or 
equity in the said territory, for the recovery of the land, 
within one year after it shall have been sold by the United 
States. Ifhe shall fail to sue within the time limited, his 
right to sue shall be for ever barred. The second section 
makes the decision of such cause to depend entirely on the 
claimant’s proving that the survey was made before the 
27th of October, 1795, and on the fairness of the transac- 
tion ; and the third section declares parol evidence to be 
admissible. 

This act relates solely to those claims which were laid be- 
fore the commissioners, and disallowed. 

The patent under which the plaintiff in error claims the 
tract of 1,000 acres, appears to have the following endorse- 
ments on it: 

“‘ Entered on record at Natchez, in the county of Adams, 
Mississippi territory, in lib. B. fol. 149 a 150, this second 
day of April, A. D. 1801. 

“ JOHN HENDERSON, Recorder.” 


“ Land Office west of Pearl river. 

“ This plat, certificate, and letters patent, are recorded in 
the Register’s book B, of written evidences of claims, fol. 
621. &e. 

‘* Examined and corrected by 
“ J, GIRAULT, Translator.” 


The plat, and certificate of survey, and patent for 500 
acres, appear to have been registered in the land office west 
of Pearl river, on the 26th of March, 1804. 

The patent for this last survey gives no additional title, 
because it was granted after the authority of Spain over the 
country had ceased. It does not s,ppear that either of these 
title papers was laid before the board of commissioners. 

There is certainly some difficulty in construing these acts 
of Congress. It is not easy to resist the conviction, that 
the government has legislated on the idea, that Spanish 
titles might be valid, though held by persons who were not 
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Yet no law has, in express terms, imparted this validity to wey 
them. The act of 1804 allows them to be recorded, and Henderson 
io be laid before the commissioners, to be decided on by Poindexter’s 


them. It goes farther, and seems to point the attention of 
the commissioners to the fairness of the claim, rather than 
to the residence of the claimant. The certificate of the 
board in favour of the claimant is conclusive against the 
United States. Their determination against him is to be 
reported to the Secretary of the Treasury, in order to be 
laid before Congress ; and this determination is to be found- 
ed on the opinion, that the document of title is antedated, 
or otherwise fraudulent. When Congress acts on this fe- 
port, no absolute decision is made against the rejected 
claims, but the claimant is allowed time to assert his title in 
a Court of law or equity. These provisions are scarcely 
to be reconciled with the idea, that no Spanish grant could 
be valid if made to a non-resident of the territory. It 
would seem as if the commissioners might have taken cog- 
nizance of such a claim, might have decided in its favour, 
and that such a decision would have been conclusive. 

But, we repeat, that there is no act of Congress express- 
ly confirming such titles, and that they derive no validity 
from any other source. 

The whole legislation on this subject requires, that every 
title to lands in the country which had been occupied by 
Spain, should be laid before the board of commissioners. 
The motives for this regulation are obvious ; and as the 
titles had no intrinsic validity, it was opposed by no princi- 
ple. Claimants could not complain, if the law which gave 
validity to their claims, should also provide a board to ex- 
amine their fairness, and should make the validity depend 
on their being laid before that board. The plaintiff in error 
has failed to bring his case before the tribunal which the legis- 
lature had provided for its examination, and has, therefore, 
not brought himself within the law. No act of Congress 
applies to a grant held by a non-resident of the territory in 
October, 1795, which has not been laid before the board of 
commissioners. It is true, that no act has declared such 
grants void; but the legislature has ordered the lands to be 


Lessee. 









1827. 
= 
Henderson 

a v. 
Poindexter’s 
Lessee. 





































CASES IN THE SUPREME COURT 


sold which were not appropriated in a manner recognised 
by law, and the land im controversy is of that descrip. 
tion. 

If this view of the subject be correct, no Spanish grant, made 
while the country was wrongfully occupied by Spain, can be 
valid, unless it was confirmed by the contract with Georgia, 
or has been laid before the board of commissioners. 

This opinion is decisive of every point on which the Court 
gave an opinion, so far as respects title. 

The first bill of exceptions, taken by the plaintiff i in error, 
is to the rejection of a duly certified copy of a certificate 
of survey, and a patent issued thereon by the Spanish go- 
vernor of West Florida in December, 1797. 

The patent was properly rejected, because Spain no lon- 
ger occupied the territory, and the authority which had been 
exercised, in fact, by the Spanish government, had ceased. 
The order and certificate of survey were properly rejected, 
because they were not confirmed by the three first sections 
of the act of 1803, and had never been laid before the board 
of commissioners. 

The paper dated the 19th of October, 1796, purporting 
to be private instructions from William Dunbar, the princi- 
pal surveyor of the district of Natchez, to William Atchison, 
the deputy, who made the surveys for the land in contro- 
versy, was admitted to rebut the testimony of a witness 
whose deposition had been taken to prove that the Spanish 
title papers were fair and were correctly dated. This paper 
was admitted, because it related to the official duties of the 
deputy, was found among his papers after his death, and was 
proved to be in the hand-writing of his principal, who was 
also dead. Doubts are entertained by Some of the Judges 
respecting the propriety of its admission. But this is a ques- 
tion which we think it unnecessary to decide, because the 
grant, not having been laid before the board of commission- 
ers, could not have availed the defendant in the Court be- 
low, who did not bring himself within the reservation of the 
cession from Georgia. 

The plaintiff in error, after the testimony had been laid 
before the jury, prayed the Court to instruct them on seve- 
ral points of law which grew oat of it. The first of these. 
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which was refused, questioned the validity of a grant made 


by the United States fer land occupied at the time under ~~ -—w | 

colour of an adverse title. ‘There can be no doubt of the —" : 

correctness of rejecting this proposition. Poindexter’s 
The 2d, 3d and 5th points, which the Court was prayed Lessee. 


to state as law to the jury, depend on the position that resi- 
dence in the country on the 27th of October, 1795, was not 
necessary to the validity of the title set up by the defendant 
in that Court. As the title had not been laid before the 
board of commissioners, and as residence was indispensable 
to the validity of a claim, supported by the act of cession 
from Georgia, we think these instructions were properly 
refused. 

The 8th was unimportant to the case in the view which this 
Court has taken of it. If the question, whether the survey, 
purporting to bear date in September, 1795, was really made 
on that day, or was antedated, had been the question to be 
decided by the jury, as it would have been had this paper 
been laid before the board of commissioners, the Court did 
right in refusing to grant this prayer. It seems to request 
the Court to say, that, in deciding on the verity of a paper 
alleged to be fraudulent, the paper itself is entitled to more 
credit than the parol testimony which impeaches it, though 
the law declares parol testimony to be admissible. 

On the other points, the Court gave the instruction asked 
by the plaintiff in error. 

We think the plaintiffin error has neither brought himself 
within the articles of agreement between the United States 
and the State of Georgia, nor within the acts of Congress ; 
and that the judgment of the District Court must be affirm- 
ed, with costs. 
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1827. 


> i 4 
The 


Antelope. [Practice.] 


The Antetorr. The Spanish and Portuguese Consuls, 
Claimants. 


Further explanation of the decree of this Court, in S. C., ante Vol. 
X. p. 66, and vol. XI. p. 413. 

The Africans captured, except those restored to the Spanish claim- 
ants, to be delivered to the United States. absolutely and uncondi- 
tionally, without the precedent payment of expenses. 

No judgment or decree can be rendered directly against the United 
States for costs and expenses. 

The fees and compensation to the marshal, where the government is 
a party to the suit, and his fees or compensation are changeable to 
the United States, are to be paid out of the treasury, upon a certifi- 
cate of the amount, to be made by the Court, or one of the judges. 

Decree of the Circuit Ceurt, in respect to the apportionment among 
the several parties to the suit of the costs and expenses, affirmed. 

Identity of the Africans restored to the Spanish claimant established 
by sufficient evidence. 





THIS is the same cause which is reported ante, vol. X. p. 
66. and vol. XI. p. 413. and was again brought before the 
Court upon a further appeal, and certificate of a division of 
opinions as to the proceedings of the Court below in exe- 
cution of the former decrees of this Court. 


March 6th. It was argued by the Altorney General and Mr. Key for 
the appellants, and by Mr. Berrien, Mr. C. J. Ingersoll, and 
Mr. Wilde, for the respondents. 


March 15th. Mr. Justice Trimpre delivered the opinion of the Court. 
This case having been before this Court, and a decree 

rendered therein at February term, 1825, and again brought 

up, and an explanatory decree made therein at February 

term, 1826, the reports of the case in 10 Wheat. Rep. 66. 

and 11 Wheat. Rep. 413., are referred to for the general 

history of its facts and circumstances, and for the principles 

settled in it by the former decrees of this Court. The case 

was remanded to the Circuit Court, with directions to make 
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OF THE UNITED STATES, 


a final disposition of the controversy between the parties, 
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1827. 


pursuant to the principles of the decrees of 1825 and 1826 Wem 


of this Court. 

The Circuit Court, in order to enable it to decree finally 
in the case, directed the register to take and report an ac- 
count of the costs, and also of the expenses of keeping, 
maintaining, &c. of the Africans, by the marshal, and which 
account was accordingly reported. Exceptions were filed 
to the report by both the Portuguese and Spanish claimants. 

The Circuit Court also caused proofs to be taken for the 
purpose of identifying individually the Africans to be deli- 
vered to the Spanish claimants, as directed by the decree of 
1826. 

Thus circumstanced, the’case came on for final hearing 
before the Circuit Court. The Court decreed that the Por- 
tuguese cla'mant should not be made liable for costs, or any 
proportion of the expenses and charges of the marshal for 
maintaining, &c. the Africans; and being of opinion that 
thirty-nine of the Africans were sufficiently identified by 
proof, as being the property of the Spanish claimants, di- 
rected the thirty-nine Africans, so identifi€d, to be delivered 
to the Spanish claimants, upon their paying a proportion of 
the costs and expenses reported by the registrar, in the ratio 
of the number of Africans delivered, to the whole number ; 
and the Circuit Court was further of opinion, that the resi- 
due of the Africans not directed to be delivered to the Spa- 

nish claimants, should be delivered to the United States, to 
be disposed of according to law; but, on the question whe- 
ther they shall be delivered absolutely, or on condition of 
payment of the balance of the expenses which will remain 
unsatisfied after charging the Africans adjudged to the Spa- 
nish claimants in their due ratio, the judges of the Circuit 
Court being divided in opinion, ordered this difference of 
opinion to be certified to this Court. 

The case comes up on this certificate of division, and, 
also, upon an appeal prayed by the District Attorney 
on behalf of the United States, and allowed, “ From so 
much of the said final order of the Circuit Court, as re- 
Jates to the apportionment among the several parties of 

the costs and expenses, in the preservation, maintenance. 


The 
Antelope. 


a 
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1827. and custody, of the said Africans, and of the costs and ex- 
\ory~w penses of the various proceedings which have been had in 
The  selation to the said Africans, and, also, from so much of 


Antelope. 


Spanish claimants.” 


said order as decrees thirty-nine of the said Africans to the 


We will first consider the question arising upon the cer- 
tificate of division of opinion between the judges of the 


Circuit Court. 


Questionasto It appears, from the opinion delivered by the Circuit 


the marshal’s 


expenses. 


Court, and from the registrar’s report, that, in making up 


that report as to the amount of expenses, sixteen cents per 
diem was allowed the marshal for the custody, maintenance, 
&c. of the Africans ; and the Spanish claimants were charged, 
as a condition precedent, with the proportion of expenses 
of the marshal, after this rate, in the ratio of the number of 
Africans to be delivered to them. ‘The residue of the mar- 
shal’s expenses, at the same rate per diem, is supposed to be 
meant by the term “ expenses,” in the question on which 
the judges were opposed in opinion ; and it is supposed the 
question upon which the judges were opposed in opinion 
was, whether the Africans not directed to be delivered to 
the Spanish claimants, should be delivered by the marshal 
to the United States, absolutely and unconditionally, to be 
disposed of according to law, or whether it should be im- 
posed on the United States asa condition precedent to their 
delivery, that the United States should pay to the marshal 
his claim for expenses at the rate aforesaid, in the ratio of 
the number of Africans to be delivered toe the United 


States. 


The Spanish claimants have not appealed from the de- 
creeof the Circuit Court. As the Court had decided that 
they ought to bear some proportion of the expenses, it was 
necessary, for the purpose of ascertaining the amount which 
they were to pay, to fix upon some data for making up the 


account of expenses so far as related to them. 


But, as they 


do not complain, this Court is not called upon to decide 
whether they were overcharged or not, nor to determine 
_ whether the rate of sixteen cents per diem was warranted 
by law, as the Circuit Court supposed, so far as the Spa- 


nish claimants are concerned. 
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As relates to the United States, the question propounded 
by the judges of the Circuit Court, and upon which they 
were divided in opinion, does not necessarily draw in ques- 
tion the data or rate of the marshal’s allowance for expenses ; 
but whether the payment of his expenses, at any rate, or to 
any amount, ought to be made a precedent condition to the 
delivery of the Africans to the United States. It may well 
be doubted, however, whether the State law does, as sup- 
posed by the Court, authorize the marshal to charge, as 
matter of right, sixteen cents per diem, for keeping, main- 
taining, &c. the Africans; although it might furnish some 
guide, in an appeal to the sound discretion and justice of 
the government, in making him a reasonable compensation. 
It is true, the first section of the “ Act for providing com- 
pensation for the marshal,” (3d vol. ch. 125.) after decla- 
ring the fees and compensation to be allowed the marshal 
for certain enumerated services, &c. adds, “ For all other 
services not herein enumerated, such fees or compensation 
as are allowed in the Supreme Court of the State where 
the services are rendered.” ‘This has generally been con- 
strued, and, we think, rightly, to mean, that where the ser- 
vices performed are not enumerated in the act of Congress, 
but such services are enumerated, and a fixed allowance 
made therefor in the State laws, they shall fix the rule of 
compensation. ‘The case under consideration is wholly un- 
provided for by the laws and usages of the State. The 
Africans to be delivered to the United States, are neither 
slaves in contemplation of law, nor prisoners of war, nor 
persons charged with crimes. The compensations allowed 
by the laws of the State to sheriffs and jailors, in these 
cases, do not, therefore, furnish any positive rule of law or 
right, as to the compensation which ought to be allowed the 
marshal in the peculiar circumstances attending these Afri- 
cans. He is, no doubt, entitled to a reasonable compensa- 
tion; but that must depend upon the circumstances of the 
case, and not any positive rule. But be that as it may, it 
could not legally enter into the judgment and decree of the 
Court, so far as that judgment or decree was to affect the 
rights of the United States, or the rights of the marshal as 
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1827. against the United States. It is a general rule, that no 
wen Court can make a direct judgment or decree against the 
allie United States, for costs and expenses, in a suit to which the 
" United States is party, either on behalf of any suitor, or 
No judgment any officer of the government. As to the officers of the 


or decree can : . 
be rendered government, the law expressly provides a different mode. 


— me. The third section of the “ Act for regulating process,” 
for costs or ex- &c. (vol. 2. ch. 137.) makes provision for the fees and com- 
penses. : ae 
pensation to be allowed the marshal, similar to the “ Act 
for providing for compensation to marshals,” &c. above 
cited. The fourth section makes some further regulations 
concerning the fees and compensation to be allowed clerks 
and marshals, and then provides, “‘ that the same having 
been examined and certified by the Court, or one of the 
judges of it, in which the services shall have been rendered, 
shall be passed in the usual manner at, and the amount 
thereof paid out of, the treasury of the United States,” &c. 
Marshal’s ex- These provisions show, we think, incontestably, that, 
ranstie whether the marshal’s fees and compensation for services 
treasury, upon rendered the United States be fixed by some positive statu- 
a certificate o e “ 
theCourt. tory rule, as in enumerated services, or depends upon what 
is reasonable and just under the circumstances of the case, 
as in non-enumerated services, they must be certified to, and 
paid out of, the treasury, and cannot lawfully constitute 
any partof the judgment or decree in the cause. It would, 
indeed, be extraordinary, if the marshal, who is the servant 
of the government, and holds possession of the Africans 
merely by its authority, could obstruct the operations of the 
government by a claim for compensation for his services. 
The laws give the marshal no lien on the Africans, and we. 
can discover no principle which will justify the Court in 
creating alien, in effect, by its decree. ‘There is no neces- 
sity for such a proceeding. . 

The seventh section of “ An act in addition to the acts 
prohibiting the slave trade,” appropriates one hundred thou- 
sand dollars to carry the law into effect. The second sec- 
tion of the act authorizes the President of the United States 
to make such regulations and arrangements as he may deem 
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expedient for the safe keeping, support, and removal, be- 
yond the limits of the United States, all such negroes,” &c. 
(5 vol. ch. 511.) 

It is not to be doubted, that if a reasonable account for 
expenses were certified according to law, that arrangements 
would be made to pay it out of the fund appropriated for 
carrying into effect the laws prohibiting the slave trade. 

We are of opinion it ought to be certified to the Circuit 
Court, that all the Africans captured in the Antelope, ex- 
cept those directed to be delivered to the Spanish claim- 
ants, should be decreed to be delivered to the United States, 
absolutely and unconditionally, without the precedent pay- 
ment of expenses. 

In that part of the case — up by appeal, it is insist- 
ed on behalf of the United States, that so much of the de- 
cree of the Circuit Court “ as relates to the apportionment 
among the several parties of the costs and expenses in the 
preservation, maintenance, and custody of the Africans, 
and the costs and expenses of the various proceedings which 
have been had in rejation to said Africans,” is erroneous. 
It is contended, that these costs and expenses were occa- 
sioned by the prosecution of a groundless claim by the Por- 
tuguese and Spanish claimants, and that they should have 
been decreed to pay them. 

It may well be doubted whether these questions are now 
open to discussion. By a former order and decree of the 
Circuit Court, made before the former appeals, the ordina- 
ry costs and charges were regulated, and they were paid ac- 
cordingly; that order is not now before this Court in this 
appeal. By the former decree of the Circuit Court, ren- 
dered before the former appeals,a principle was established 
as to the ratio in which the Spanish and Portuguese claim- 
ants should be chargeable with the expenses of maintenance, 

&c. The principle was, that they should be charged in the 
ratio of the number of Africans to be delivered to them 
respectively. 

There was no appeal from that part of the former decree 
of the Circuit Court ; or if there was, it was virtually aflirm- 
ed by the former decree of this Court. 


In the application of the principle to the case as it now 
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1827, stands, it seems to follow, necessarily, that as none of the 

were Africans are to be delivered to the Portuguese claimant, he 
A The should pay none of the expenses of keeping them; and 
Antelope. 7 : . ; . 
that the Spaniard should pay in the ratio of thirty-nine, the 
number to be deliveredte him. The condition of the Por. 
tuguese consul, too, is very peculiar. Under the circum. 
stances in which these Africans were captured, and brought 
into the United States, it was his duty to interpose a claim 
for part of them, on behalf of the subjects of his majesty 
the King of Portugal. That claim was sustained in the 
District and Circuit Courts, and the general propriety of 
the claim was also recognised by the former decree of this 
Court, but as no individual Portuguese claimant of the pro- 
perty appeared before the hearing of the appeal, the claim 
of the Vice Consul of Portugal was dismissed on that 
ground. It would be too much to visit him with the extra- 
ordinary expenses under such circumstances, and he has 
heretofore paid his proportion of the ordinary expenses of 
the suit. 

We think there is no just ground of complaint on the 
part of the United States, that the Spanish claimants have 
not been burdened with more than a rateable proportion of 
the expense of keeping the Africans. 

Evidence suf- Itonly remains to be inquired, whether the Circuit Court 
ficient to ier erred in directing thirty-nine of the Africans to be delivered 


tify the Afri- 
cans delivered to the Spanish claimants. 


pte ms” It has been argued, that there is no credible and compe- 
tent evidence to identify them, or any of them. 

We are not of that opinion. We think, that under the 
peculiar and special circumstances of the case, the evidence 
of identity is competent, credible, and semnenemny satisfac- 
tory, to identify the whole thirty-nine. 

It ought not to be forgotten, that in the original cause it 
had been established to the satisfaction of this Court, that 
ninety-three of the Africans brought in with the Antelope, 
were the property of the Spanish claimants ; but, as many 
of the Africans had died, it was the opinion of this Court, 
that number should be reduced according to the whole num- 
ber living. The Circuit Court, proceeding upon ‘this prin- 
ciple, fixed the whole number to which the Spanish claim 
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ants were entitled at fifty, and then proceeded to inquire as 
to their identity. 

Grondona, who had been examined as a witness in the 
original cause, was second officer on board the Antelope 
when the Spanish Africans were purchased, and put on 
board the Antelope, on the coast of Africa. 

It appears, that the Africans captured, and brought in 
with the Antelope, were put into the possession of Mr. Wil- 
liam Richardson ; and that he had about fifty of them em- 
ployed at work upon the fortifications at Savannah ; that while 
there, Grondona came out with the marshal for the purpose 
of identifying the Spanish Africans; that the fifty Africans 
were drawn up ina line; that Grondona made signs, and 
spoke to the negroes, and they to him, and they generally 
appeared to recognise-him as an acquaintance, On cross- 
examination, he says, he cannot say that every one of the 
negroes recognised the sign made by the person accompa- 
nying the marshal to the fortificationss, but that they gene- 
rally did, 

The Africans of the Antelope being paraded in front of 
the court house, Mr. Richardson was directed by the Court 
to point out, and designate, individually, the Africans who 
had worked on the fortifications, and he designated thirty- 
four. It is proved by Mr. Morel, the marshal, that Gron-s 
dona recognised five others, who were with other persons, 
and that they appeared to recognise Grondona as an acquain- 
tance. These five are described by name, and pointed out 
by other witnesses, 

Before these proofs were taken in open Court, for the 
purpose of identifying the Africans claimed by the Spaniards, 
Grondona had disappeared, and it is suggested was dead, 
He had, however, in his examination as a witness in chief 
in the cause, shown, that he was an officer on board, and 
knew the Africans belonging to the Spanish claimants. 
Grondona, and the Africans, both spoke languages not un- 
derstood by the witnesses ; yet it could well be seen by them 
that Grondona and the Africans knew and understood each 
other; and Mr. Richardson swears, that many of them ap- 
peared to know him very well, and that he claimed them ag 
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part of the Africans originally put on board the Antelope by 
the Spanish owners. 

We think this evidence was suflicient, under the very pe- 
culiar circumstances of this case, reasovably to satisfy the 
mind of the identity of thirty-nine of the Africans as be- 
longing to the Spanish claimants. 


Decree and Certiricate. This cause came on, &c. 
On consideration whereof, this Court is of opinion, that 
there is no error in the decree of the Circuit Court so far 
as the same proceeds, and that it be arrinmep; and upon 
the question on which the judges of the Circuit Court were 
divided in opinion; it is the opinion of this Court, that all 
the Africans, not to be delivered to the Spanish claimants, 
ought to be decreed to be delivered to the United States, 
unconditionally, and without the precedent payment of ex- 
penses, to be by them disposed of according to law. 


[Britt or Excnaner. Surery.]} 


M‘Leworg, Plaintiff in Error, against Powru. and others, 
Defendants in Error. 


An agreement between the creditor and principal debtor for delay, 
or otherwise changing the nature of the contract to the prejudice 
of the surety, in order to discharge the latter, must be an ag: cement 
having a sufficient consideration, and binding in law upon the par- 
ties. 

4 mere agreement by the holder of a bill with the drawer for delay, 
without any consideration for it, and without any communication 
with or assent of the endorser, will not discharge the latter, after 
he has been fixed in his responsibility by the refusal of the drawee, 
and due notice to himself. 


THIS cause was argued by Mr. White and Mr. Eaton for 
the plaintiff in error, and by Mr. Webster and Mr. Bliss for 
the defendants in error. 
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OF THE UNITED STATES. 


Mr. Justice Story delivered the opinion of the Court. 


DDD 


1827. 


This is a writ of error to the Circuit Court of the United were 


States for the District of West Tennessee. 

The original action was assumpsit, brought by Powell, 
Fosters & Co. as holders of a bill of exchange, drawn by one 
Thomas Fletcher, in May, 1819, at Nashville, upon Messrs. 
M:Neil, Fisk and Rutherford, at New Orleans, payable to 
Thomas Read, or order, for two thousand dollars, in sixty 
days after date, and by him endorsed to the defendant, John 
C. M-Lemore, and by him to the plaintiffs. The bill, upon 
presentment for acceptance, was dishonoured, and due no- 
tice of the dishonour was given to the defendant. 

At the trial, upon the general issue, Thomas Fletcher, the 
drawer, was, under a release from the defendant, M‘Le- 
more, examined as a witness, and, among other things, testi- 
fied that, in the month of October following the dishonour 
of the bill, ** one of the plaintiffs applied to him at Nashville 
for the money on the bill, and threatened to sue immediate- 
ly if an arrangement was not made to pay'the bill. The wit- 
ness then proposed to the plaintiff, if he would indulge him 
four or five weeks, he would himself, to a certainty, pay the 
bill. To this the plaintiff agreed, and told the witness he 
was going to Louisville, Kentucky, and would return by 
Nashville about the expiration of that time, and would re- 
ceive said payment. Since said time the witness has never 
seen said plaintiff.” The witness farther testified, that the 
defendant was an accommodation endorser for him on the 
bill; that the plaintiff told him that the bill would be left with 
a Mr. Washington at Nashville ; that he expected he would 
himself be at that place at the time agreed on, but that, ifhe 
did not come, he would give the instructions to Mr. Washing- 
ton, by letter, what to do if the witness did not pay at the ex- 
piration of the time agreed on. It did not appear that any con- 
sideration was paid or stipulated for this delay ; and no suit 
was commenced until after this period had elapsed. The 
district judge instructed the jury, thatif they believed the con- 
versation above stated amounted to no more than an agree- 
ment that a suit should not be brought for four or five weeks, 
and that no premium or consideration was given or paid, 
or to be paid by Fletcher, the endorsers were not discharged. 


M‘Lemore 
v. 
Powell. 


‘Feb. 20th. 
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1827, that an agreement for giving day must be an obligatory ¢on- 
ewe ‘tract fora consideration which ties up the hands of the cre- 
ee ditor, and disables him from suing, thereby affecting the inte- 

Powell. _ rests and rights of the endorser ; that the endorser has a right 

to require and demand of the creditor to bring a suit against 
the drawer, and if he has disabled himself from bringing a 
suit by a contract for a consideration, he has thereby released 
the endorser ; and that, if the jury were satisfied from the 
testimony, that time was given for a valuable consideration 
paid, or to be paid, or that a new security was taken by the 
holder, that the endorser was discharged and absolved from 
all the obligations of the endorsement. 

Under this instruction, the jury found a verdict for the 
plaintiffs, upon which there was judgment given in their fa- 
vour. A bill of exceptions was taken to the charge of the 
Court ; and the present writ of error is brought for the pur- 
pose of ascertaining its legal correctness. 

Questionasto It is unnecessary, to give any opinion upon that part of the 
the right of the . - . : 
endorser to ree Charge which respécts the right of an enderser to require 
quire the hold the holder to commence a suit against the drawer. In ge- 
mence a suitneral, the endorser, by paying the bill, has a complete 
against the ‘ ; 2 ‘ : 
principal. power to reinstate himself in the possession and ownership 
of the bill, and thus to entitle himself to a personal remedy 
on the instrument against all antecedent parties. ‘The same 
reason, therefore, does not exist, as may in common cases 
of suretyship, to compel the creditor to active diligence by 
suit against the principal. Without expressing any opinion 
on this point, it is sufficient to say, that the error, if any, 
was favourable to the defendant, and, therefore, it can form 
no subject of complaint on his part. 
mace the The case, then, resolves itself into this question, whether 
with the draw- a mere agreement with the drawers for delay, without any, 
ec for delay , : : : es es 
consideration for it, and without any communication with, 
or assent of, the endorser, is a discharge of the latter, afler 
he has been fixed in his responsibility by the refusal of the 
drawee, and due notice to himself. Aud we are all of opi- 
nion that it does not. We admit the doctrine, that although 
the endorser has received due notice of the dishonour of 
the bill, yet, if the holder afterwards enters into any new 
agreement with the drawer for delay, in any manner chang- 
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ing the nature of the original contract, or affecting the rights 

of the endorser, or to the prejudice of the latter, it will dis- 

charge him. But, in order to produce such a result, the 

agreement must be one binding in law upon the parties, and 

have a sufficient consideration to support it. An agreement 

without consideration is utterly void, and does not suspend 
for a moment the rights of any of the parties. In the pre- 
sent case, the jury have found, that there was no considera- 
tion for the promise to dglay a suit, and, consequently, the 
plaintiffs were at liberty immediately to have enforced their 
remedies against all the parties. It was correctly said by 
Lord Eldon, in English v. Darley, (2 Bos. & Pull. 61.) that 
‘as long as the holder is passive, all his remedies remain ;”” 
and, we add, that he is not bound to active diligence. But if 
the holder enters into a valid contract for delay, he thereby 
suspends his own remedy on the bill for the stipulated pe- 
riod; and if the endorser were to pay the bill, he could 
enly be subrogated to the rights of the holder, and the drawer 
could or might have the same equities against him as against 
the holder himself. If, therefore, such a contract be enter- 
ed into without his assent, it is to his prejudice, and dis- 
charges him. 

‘The cases proceed upon the distinction here pointed out. 
and conclusively settle the present question. In Natwyn vy. 
St. Quintin, (1 Bos. § Pull. 652.) where the action was by 
endorsees against the drawer of a bill, it appeared, that, 
after the bill had become due, and been protested for non- 
payment, though no notice had been given to the drawer, 
he haVing no effects in the hands of the acceptor, the plain- 
tiffs received part of the money on account from the endor- 
ser; and to an application from the acceptor, stating, that 
it was probable he should be able to pay at a future period, 
they returned for answer, that they would not press him. 
The Court held it no discharge ; aud Lord Chicf Justice 
Eyre, in delivering the opinion of the Court, said, that if 
this forbearance to sue the acceptor had taken place before 
noticing and protesting for non-payment, so that the bill had 
not been demanded when due, it was clear the drawer 
would have been discharged, for it would be giving a new 
credit to the acceptor. But that, after protest for non-pay- 
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ment, and notice to the drawer, or an equivalent to notice, 
a right to sue the drawer had attached, and the holder was 
not bound to sue the acceptor. He might forbear to sue 
him. The same doctrine was held in /drundel Bank v, 
Goble, reported in a note to Chitty on Bills. (Chitty, 379. 
note c. edit. 1821.) There the acceptor applied for time, 
and the holders assented to it, but said they should expect 
interest. It was contended, that this was a discharge of the 
drawer; but the Court held otherwise, because the agree- 
ment of the plaintiffs to wait was without consideration, 
and the acceptor might, notwithstanding the agreement, 
have been sued the next instant; and that the understand- 
ing that interest should be paid by the acceptor, made no 
difference. So, in Badnall vy. Samuel, (3 Price’s Exch. 
Rep. 521.) in a suit by the holder against a prior endorser 
of a bill of exchange, it was held, that a treaty for delay 
between the holder and acceptor, upon terms which were 
not finally accepted, did not discharge the defendant, al- 
though an actual delay had taken place during the negotia- 
tion, because there was no binding contract which precluded 
the plaintiffs from suing the acceptor at any time. 

Upon authority, therefore, we are of opinion, that this 
writ of error cannot be sustained, and that the judgment 
below was right. Upon principle, we should entertain the 
same opinion, as we think the whole reasoning upon which 
the delay of the holder to enforce his rights against the 
drawer is held to discharge the endorser after notice, is 
founded upon the notion, that the stipulation for delay sus- 
pends the present rights and remedies of the holder. * 

The judgment of the Court below is, therefore, affirmed, 
with costs. 
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[Bitus or Excuance.] 


The Unrrep States against Priscitta Barker, Adminis- 


tratrix of ABRAHAM Barker, deceased. 


Wherever the government of the United States, through its lawfully 


authorized agents, becomes the holder of a bill of exchange, it is 
bound to use the same diligence, in order to charge the endorser, 
as in a transaction between private individuals. 


Where the United States were the holders of certain bills of ex- 


change, and their agent in New-York was directed, by a letter from 
the Secretary of the Treasury, dated Washington, December 7th, 
1814, to give notice of non-acceptance to the drawer and endor- 
sers, residing in New-York, and notice was given to the endorser 
on the 12th of the same month, the mail which left the 8th having 
arrived at New-York at 35 minutes past 10 o’clock, A. M. on the 
10th: Held, that the endorser was discharged by the negligence 
of the holders. 


So, also, where the United States were the holders of other bills, and 


their agent in New-York was directed, by a letter from the Secre- 
tary of the Treasury, dated Washington, May 8th, 1815, to give 
notice of non-payment to the drawer and endorsers residing in 
New-York, and notice was given to the endorser on the the 12th of 
the same month, the mail which left Washington on the Sth hav- 
ing reached New-York early on the morning of the +1th; held, 
that the endorser was discharged by the negligence of the holders. 


ERROR to the Circuit Court for the Eastern District of 


Pennsfivania. 

This was an action of assumpsit brought in the Court be- 
low by the United States, against the personal representa- 
tive of A. Barker, deceased, the endorser of several bills 
of exchange, drawn in the year 1814, by J. Barker, in New- 
York, on different houses of trade in England. Among the 
bills, two were protested for non-acceptance, and two for 
non-acceptance and non-payment. It appeared in evidence 
at the trial, that the agent of the United States Treasury, 
in New-York, where the bills were drawn, and where the 
drawer and endorsers resided, received a letter from the 
Secretary of the Treasury, dated Washington, December 
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7th, 1814, requesting him to notify the drawer and endorsers 
of the non-acceptance of the first set of bills, and that no- 
tice was accordingly given to them on the 12th of Decem. 
ber. It was further proved, that the mail which left Wash- 
ington on the 8th of the same month, arrived at New-York 
at 35 minutes past 10 o’clock, A.M. on the 10th. It was 
also proved, that the said agent received a letter from the 
Secretary of the Treasury, dated at Washington, May 8th, 
1815, directing him to give notice of the non-payment of 
the second set of bills of exchange to the drawer and en- 
dorsers, and that they were notified on the !2th of the same 
month. It was further proved, that the mail which left 
Washington, containing letters of the 8th of May, reached 
New-York early in the morning of the 11th. But no no- 
tice of the non-acceptance of this second set of bills was 
proved, ’ 

The learned judges in the Court below instructed the 
jury, that the holders of the bill had not used due diligence. 
The letter of the 7th of December, 1814, must be consi- 
dered as having been written on that day, and ought to have 
been put into the post office to come by the mail of the 8th, 
and, if so, it would have reached New-York on the morning 
of the 10th. That the letter of the 8th of May, 1815, 
should have been put into the post office to come by the 
mail of the 9th, and would have reached New-York the 
morning of the 11th. The earliest notice alleged Was on 


’ the 12th of May and December, respectively ; and it seem- 


ed clear, either that the letters were not put into the.post 
office at Washington in due time, or that the agent iff New- 
York was guilty of negligence in giving notice to the par- 
lies, in either of which cases they were discharged. 

A verdict and judgment was rendered upon this instruc- 
tion in the Court below, on which the cause was brought, by 
writ of error, to this Court. 


The cause was submitted without argument, by the 4ttor- 
ney General, for the United States, and by Mr. Webster for 
the defendant. 


Mr. Chief Justice Marswa.t delivered the opinion of the 
Court : 
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- That whatever doubts might be entertained as to the 1897. 
- charge of the Court below relating to the transactions in “ev 
a England, (which it has not been thought necessary to state,) — 
h- in respect to the protest and transmission of the bills, we Judges of © 
rk think there is none as to what took place after their arrival a 
= at the treasury of the United States. The question was, — 
he whether notice of the dishonour of the bills was transmit- 
h, ted to the party within the time prescribed by the general 
of law in respect to bills of exciuange. The Court were of 
n- opinion, that there was negligence either at Washington or 
ne New-York, as to giving such notice; and that the notice ac- 
eft tually given was too late to fix him with the responsibility. 
ed The letter from the treasury department giving the notice, 
10- was either not sent in due course of mail to New-York, or 
‘as there was negligence at New-York in not giving notice 
there as early as it should have been given, after the letter 
he arrived at that city. Whether, therefore, the Judge erred 
ces or not, as to the first part of his charge, in respect to the 
\S1- transmission of the bills from England ina reasonable time, 
ve there was no doubt that the United States had no right to 
th, recover, on account of the neglect in giving due notice after 
ng the return of the bills. ‘ 
15, Upon this ground, the judgment of the Circuit Court 
he was affirmed. 
he 
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Parker and Another against The Jupezs or THE Circuit 
1Cc- Court or Marnyvanp. 
by 
An injunction out of the Circuit Court, to stay proceedings on a 
judgment at law in that Court, may issue, notwishstanding the 
pendency of a writ of error on the judgment in this Court. 
“a An injunction issued by order of the District Judge, expires at the 


next term of the Court, unless continued by the Court: but the 
denial of several successive motions to dissolve the injunction, 
may, under circumstances, be considered as equivalent to an orde: 
he for renewing it. 
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1827. Mr. Raymond, for the plaintiffs, having, on a former day, 
wer mw obtained a rule to show cause why a mandamus should 
— not issue tothe Judges of the Circuit Court of Maryland, 
Judges of Cause was this day shown, and the question argued by Mr. 


Cir. Court of Raymond, for the rule, and by the Attorney General, 


Maryland. er 
against it. 
Feb. 9th. 
Feb. 19th. Mr. Chief Justice Marsuatet delivered the opinion of the 


Court. 

A rule was made upon the Judges of the Court of the 
United States for the Fourth Circuit and District of Mary- 
Jand, to show cause why an execution should not issue on 
a judgment rendered in that Court in favour of Parkin, Par- 
ker, and Clough, against John E. Rigden. A writ of error 
had been sued out to this judgment, which had been aflirmed 
in this Court, and the usual mandate had been awarded. 
On aflidavit that the clerk of the Circuit Court had refused 
io issue an execution, and that the Judges of that Court had 
refused to direct one, this rule was made. 

The cause shown is, that, after suing forth the writ of 
error to the original judgment, Rigden had determined to 
abandon it. ‘That the counsel who had obtained the judg- 
ment took the record from the clerk’s office, filed it in this 
Court, and obtained an affirmance of the judgment. Before 
this aflirmance, John E. Rigden obtained an injunction to 
stay all proceedings at law on the said judgment, which the 
counsel for Parkin, Parker, and Clough. have made two in- 
eflectual attempts to dissolve; and that the said Judges 
were, and are, of opinion, that to issue execution during 
the continuance of the injunction, would be a violation 
thereof. 

The record of the proceedings in Chancery is annexed 
to this return, which shows that an injunction was awarded 
by Elias Glenn, the District Judge, on the 19th of February, 
1825, at which time the writ of error was depending in this 
Court. 

The subpeena was returnable to the May term of the 
Circuit Court, but the record does not state, that any order 
was made in the cause at that term. In December, a rule 
was made on the defendants in equity to answer the bill. In 
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May, 1826, an answer was filed for Parkin, Parker, and 
Clough, by William Gwynn and Daniel Raymond, their 
agents and attorneys, who moved to dissolve the injunction, 
which motion was rejected. Afterwards, in December, 
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Ve 
Judges of 


1826, on the suggestion that there is no bond for the per- Cit-Court of 


formance of any decree which might be pronounced in the 
cause, it was ordered by the Court, that the injunction be 
dissolved, unless cause be shown to the contrary on or before 
the 23d day of December instant. On the 22d this rule 
was extended. The bond, given on obtaining the injunc- 
tion, which had been mislaid, was found, and, on the 26th, 
the Court, on argument, again refused to dissolve the in- 
junction. 

The cause shown on the return, consists of two parts: 
ist. The supposed incorrect conduct of the counsel for the 
plaintiff at law, in bringing up the record after the defend- 
ant had abandoned his intention to prosecute the writ of 
error. 2d. The pendency of the injunction. 

The first cause shown is entirely insufficient. The plain- 
tiffin error having given bond to prosecute his writ, was at 
liberty at any time to bring up the record; and, although the 
writ constituted no supersedeas, yet the party who had ob- 
tained the judgment would remain exposed to the hazard of 
its being reversed at a distant day. To obviate such an in- 
convenience, one of the rules of this Court authorizes the 
defendant in error, where the plaintiff has failed to file the 
record within the time prescribed, to docket the cause, and 
file a copy of the record with the clerk. ‘The defendant in 
error has only conformed to this rule, and can be liable to 
no censure for doing so. 

‘ The second cause assigned for refusing to issue the exe- 
cution, has been contested on two grounds: 

1. It is contended, that an injunction could not be award- 


Maryland. 


First cause 
shown insuffi- 
cient. 


Tnjuuctien 
prope:lygrant- 
ed, notwith- 
standing the 
pendency of 


ed while the record was before this Court on a writ of the writ of er- 


* error. 

We do not think this a valid objection. The suit in 
Chancery does not draw into question the judgment and 
proceedings at law, or claima right to revise them. It sets 
up an equity independent of the judgment, which admits 
the validity of that judgment, but suggests reasons why the 


ror in the ac- 
tion at law. 
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1827. party who has obtained it ought not to avail himself of it: 
\eor—~= Ii proposes to try a question entirely new. which has not 
Parker been, and could not. be, litigated at law. It may be brought 
Judges of before the commencement of a suit at law, pending such 
Cir. Court of suit, or after its decision by the highest law tribunal. The 
Maryland. ; me ‘ ; wy : i 

bill is an original bill, and may be filed although an injune- 
tion should not be awarded. The injunction arrests pro- 
ceedings at law, and may be dissolved or continued without 
making any final decree in the case. The condition of the 
suit at law may be a reason for imposing terms on the party 
who applies for an injunction, but can be no reason for re- 
fusing it. The subpoena and injunction act on the person 
to whom they are directed, not on the record, and it can be 

of no consequence where the record is. 
An injection 2 The second objection to the pendency of the injunc- 
snc A Pa tion has more weight. It was awarded in December, 1825, 
expires at the by the District Judge, and no order appears to have been 
os ss made for its continuance at the succeeding term. The act 
pe which authorizes the District Judges to grant writs of in- 
the Court. © junction, provides, * that the same shall not, unless so or- 
dered by the Circuit Court, continue longer than to the Cir- 
cuit Court next ensuing.”” Ap order for its continuance, 
therefore, ought to have been made ; and, alter the close of 
the ‘crm without such order, an execution mizht have been 
sued out on the judgment without any contempt of the 

Court. 

Sut. under the Dut if, in point of law, the injunction ceased to exist, the 
circumstances Court could reinstate it at will, The Judges acted obvious- 


ron in ly on the opinion, that the injunction sull continued, and 
held tobe Ought to continue Two successive motions to dissolve 
pose A ce it were overruled, The same view of the case which in- 
ral successive duced the Court thus to coatinue the injunction, must have 
coo 'o dis induced a reinstatement of it, had it heen supposed to be 

discoutinued by the omission to make an order in it at the 


term to which the subpoena was returnable. If, upon the’ 
grouvd of this omission, the mandamus should be awarded, 
it might be rendered useless by granting a new injunction. 
it ought to be granted, ifthe case, as it now appears, shows 
that the plaintiff in equity is entitled to relief. We must 
uppose that, in the opinion of the Court, he is so entitled. 
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or the injunction would have been dissolved on motion. 


The continuance of the injunction is, in substance, equiva- ~y— 


lent to a renewal of it. 

Under these circumstances, some difference of opinion 
exists on the motion fora mandamus. Some of the Judges 
think, that it ought to be awarded; others are of opinion, 
that as the injunctionis still continued by the Court, and as 
the J udges who have a right to give it force have returned 
that it is in force, it ought not to be awarded. The motion 
is overruled. 


Rule discharged. 


{Limiration. | 


‘THompson against Peter & Jonns, Administrators de bonis 
non of Peter, deceased. 


An acknowledgment of the debt by the personal representatives of 
the original debtor, deceased, will not take the case out of the sta- 
tute of limitations. 


ERROR to the Circuit Court for the District of Columbia. 
This was an action of assumpsit brought in September, 
1822, by the plaintiff against the defendants, for goods sold, 
&c. to their intestate. At the trial in the Court below, the 
plaintiff gave in evidence, that in the lifetime of the intestate, 
James Peter, who died in the year 1808, he admitted the 
payment, at his request and for his use, by the plaintiff, of 
the 800 dollars, charged in the account produced ; that after 
the death of said Peter, and after his brother D. Peter had 
obtained letters of administration on his estate, an account, 
of which the one now in suit is a copy, was drawn off, passed 
the Orphan’s Court, and presented to said D. Peter, as said 
administrator, for payment; to which he answered, there 
were no funds in hand to pay the debts of the intestate. The 
said account, with the certificate of allowance by the Or- 
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phan’s Court thereon, and so presented as aforesaid, was 
left in the hands of said D. Peter after his death, which was 
in the year 1812; and after the defendants had qualified as 
administrators de bonis non, some time in the spring or sum- 
mer of the year 1820, an app-ication was made on behalf of 
the plaintiff to the defendant, G. Peter, for a settlement of 
the said account : to which he answered, that he knew very 
little of the business of the estate, which was principally at- 
tended to by the other defendant, Johns, but there were no 
funds in hand to pay the debts of the estate ; and in a subse- 
quent conversation, the said G. Peter, in answer to another 
application for payment of the said account, said, that until 
a recovery could be had from one Magruder, to whom lands 
of the intestate had been sold, for the purchase money of 
which a suit was pending, the administrators would have no 
funds to pay James Peter’s debts; application for a settle- 
ment was then made in behalf of the plaintiff to said Johns, to 
whom the other defendant had referred as the acting admi- 
nistrator, and the said Johns was requested to see if the said 
account, before delivered to said David Peter as aforesaid, 
was not among the files of his papers, and to return it for the 
purpose of bringing suit on it: to which the said Johns re- 
plied, that he had seen, or believed the account was on file : 
would look for and return it ; and further said, there were no 
funds in hand to pay the debts of the estate ; and on a second 
application to the said Johns for the said account, he said he 
had looked for it and could not find it. 

A verdict was taken, subject to the opinion of the Court, 
whether the above was suflicient evidence, to be left to the 


jury, of a subsequent acknowledgment of the debt, to take 


the case out of the statute of limitations. A judgment having 
been rendered for the defendants, the cause was brought by 
writ of error before this Court. 


The cause was argued by Mr. Jones for the plaintiff, and 
by Mr. Aey for the defendants. 


Mr. Chief Justice Marsnatr delivered the opinion of the 
Court. 
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‘This was a suit brought in September, 1822, on a pro- 
mise alleged to have been made by the intestate of the de- 
fendant, who died in the year 1808. The defendant pleaded 
non assumpsit, and the statute of limitations, on which pleas 
issue was joined. By consent of parties a verdict was found 
for the plaintiff, subject to the opinion of the Court, whether 
the evidence which is stated in a case made by the parties, 
be sufficient to be left to the jury as evidence of a subse- 
quent acknowledgment, competent to take the case out of 
the statute of limitations. The Court gave judgment for 
the defendants, which judgment is now before this Court on 
a writ of error. 

The Court is of opinion that the Circuit Court decided 
rightly. The original administrator, David Peter, did not 
acknowledge the debt, but said there were no funds in hand 
to pay the debts of the testator. This language might be 
used by a person not intending to give any validity to the 
claim, and ignorant of its real merits. The conversation 
with one of the present defendants, George Peter, was still 
further from being an acknowledgment. Had this even been a 
suit against the original debtor, these declarations would not 
have been sufficient to take the case out of the statute. The 
cases cited from 8 Cranch’s hep. 72. and 11 Wheat. Rep. 
209. are expressly in point. But this is not-a suit against 
the original debtor. It is brought against his representative, 
who may have no personal knowledge of the transaction. 


. Declarations against him have never been held to take the 


promise of a testator or intestate out of the act. Indeed, 
the contrary has been held. 


Judgment affirmed, with costs. 
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[Deviss. } 


Wituiamson and Others, Appellants, against Daniet and 
Others, Respondents. 


Am absolute bequest of certain slaves to P. H. is qualified by a subse- 
quent limitation over, that if either of the testator’s grand childfen, 
P.H., or J. D. A., should die without a lawful heir of their bodies, 
that the other should heir its estate, which converted the previous 
estate into an estate tail; and there being no words in the Wil] 
which restrained the dying without issue to the time of the death 
of the legatee, the limitation over was held to be on a contingency 
too remote. 


The rule of partus sequitur ventrem is universally followed, unless 
there be something in the terms of the instrument which disposes 
of the mother, separating the issue from her. 


APPEAL from the Circuit Court of Georgia. 

The controversy in this cause arose out of the following 
clauses in the will of James Daniel: “ I lend my wife twen- 
ty-one negroes,” naming them, and also certain lands, “ du- 
ring her natural life.” And subsequently, “ I give and be- 
queath unto my grand daughter, Patsy Hendrick, three ne- 
groes, viz: Joe, Parker, and Willis—Z/ also give her one half 
of the negroes I have lent my wife, to her and her heirs for 
ever. I give and bequeath unto my grandson, Jesse Daniel 
Austin, son of Betty Austin, one half of the negroes J have 
lent my wife, after the death of my wife, Nancy Daniel. 
Now thy will is, that if either of my grand children, Patsy 
Hendrick, or Jesse Daniel Austin, should die without a law- 


ful heir of their bodies, that the other should heir its estate.” 


Jesse Daniel Austin, (now called by special act Jesse Aus- 
tin Daniel,) survived Pasty Hendrick ; and after the death 
of Nancy Daniel, the widow of the testator, took into pos- 
session all the negroes bequeathed to her during her life. 
Patsy Hendrick died about the year 1805, intestate, and 
without heirs of her body, being at the time of her death an 
infant about nine years old, leaving Robert Hendrick, her 
father, and Louisa Hendrick, her half sister, by the father’s 
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side. now Louisa Gibbes, one of the complainants, her next 4g97, 
of kin. Robert Hendrick died in 1814, having first made wom 
his will, bequeathing his estate to the said Louisa, his daugh- — 
ter, and his wife Mary, now Mary Williamson, also acom- Daniel. 
plainant. Some of the slaves, to wit, Sally and her children, 

and were born in the lifetime of Nancy Daniel. 

The Court below determined that the limitation over was 

too remote, and .decreed one half the slaves to the repre- 

“a sentatives of Patsy Hendrick, the complainants. It also de- 

lies, creed that the slaves, Sally and her children, did not belong 

eis to the estate of the tenant for life. The defendants appealed 

will to this Court. 

eath 

ney The cause was argued by Mr. Berrien, for the appellants, March 12th 

‘in and by Mr. Wilde, for the respondents. 

eps Mr. Chief Justice Marsuaut delivered the opinion of March 16th 
the Court. 

The first bequest to Patsy Hendrick would pass the slaves 
ring therein mentioned to her absolutely, were not this absolute 
en- estate qualified by the subsequent limitation over, if either 
du- of the testator’s grand children, Patsy Hendrick, or Jesse 
be- Daniel Austin, should die without a lawful heir of their bo- 
ne- dies, that ‘the other should heir its estate. We think these 
half words convert the absolute estate previously given, into an 
for estate tail; and, if so, since slaves are personal property, 
niel the limitation over is too remote. 
ave There are no words in the will which restrain the dying 


iel. without issue to the time of the death of the legatee. The 


tay remainder over is to take effect whenever either of the im- 

iin mediate legatees should die without a lawful heir of his or 

e.” her body. The gift in remainder is a gift to the stock, and 

ion. is limited over on a contingency too remote to be allowed 

ath by the policy of the law. 

OS- 

fe. a Fearne, 445.471. 478.482. 485. Prec.in Ch.15. 1 P. Wms. 
534. Prec.in Ch. 108. 3 P. Wms. 253. 3 Johns. Rep. 289. 2 Mass. 

ind Rep. 56..°1 P. Wms. 663. 3% Atk. 396. 2 Term Rep. 720. 7 Term 

ant Rep.585. 8 Ves.11. 17 Ves. 479. 

1er Vor. XII. 72 

e's 
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1827. The second point is, we believe, well settled. The issue 

wr—~w is, we believe, universally considered as following the mo- 

Newman ther, unless they be separated from each other by the terms 
Pe am of the instrument which disposes of the mother. 


Decree affirmed, with costs. 


| 


[Saxe. | 


Newnan, Plaintiff in Error, against Jackson, Defendant 
in Error. 


Question as to the sufficiency of a notice of sale of real property 
under a deed of trust. 


No particular form of such a notice is prescribed by law; it is suffi- 
cient if the description of. the land is reasonably certain, so as to 
inform the public of the property to be sold. 


March ad. THIS cause was argued by Mr. Key, for the plaintiff in 
error, and by Mr. Swann, for the defendant in error. 


March i2th, Mr. Justice Trimsce delivered the opinion of the Court. 

This was an action of ejectment, brought to recover lot 
No. 99, in Threlkeld’s addition to Georgetown, with the im- 
provements thereon, fronting sixty feet on Fayette-street, 
and one hundred and twenty feet on Second-street. 

The plaintiff in error was tenant in possession of the 
premises, appeared to the action, and, upon entering into 
the common consent rule, was admitted to defend, and 
pleaded not guilty, upon which issue was joined. 

Upon the trial in the Court below, the plaintiff gave in 
evidence a deed from John W. Bronaugh to Thomas G. 
Moncure, conveying to him, in trust, for the payment of 
certain enumerated creditors, “ A lot on Fayette-street, and 
Second-street, in Georgetown, fronting 60 feet on Fayette- 
street. and 120 feet on Second-street, with the buildings. 
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improvements, and privileges,” in trust, to secure the pay- 
ment of the enumerated debts within thirty days; and, if 
not then paid, the property conveyed in trust to be sold, 
“‘ after a week’s notice in the Messenger,”’ &c. 

The plaintiff gave in evidence the notice published in 
the Messenger, under, and in pursuance of which, the pro- 
perty was sold at public auction, in these words, to wit: 
“¢ By virtue of a deed of trust to the subscriber, for the se- 
curing certain moneys therein mentioned, will be exposed to 
public sale, on Thursday, the 4th of March next, for ready 
money, the following described property, viz. lot No. 99, in 
Peter, Beatty, Threlkeld, and Deakins’ addition to George- 
town, fronting 60 feet on Fayette-street, and 120 feet on 
Second-street, with a two story brick dwelling house, in ex- 
cellent repair, thereon. . The sale to take place on the pre- 
mises. 

«THOMAS G. MONCURE, Trustee. 


‘The above sale postponed until the 4th day of May 
next, when it willcertainly take place. March 24th, 1819.” 


The plaintiff proved, that the lot conveyed by the deed 
of trust had been sold on the premises, at public auction, 
by Moncure, the trustee, on the day mentioned in the no- 
tice, and that Jackson became the highest bidder and pur- 
chaser ; and the plaintiff gave in evidence the deed of con- 
veyance made by the trustee to Jackson, for lot No. 99, &c. 
in pursuance of the public sale. It was proved, that the 
plaintiff in error had entered upon the premises as tenant 
to John W. Bronaugh, and that he was in possession at the 
commencement of the suit; and the town plats were also 
given in evidence. 

A verdict was taken for the plaintiff, subject to the opinion 
of the Court, as to the law arising upon the case, and the 
Court below thereupon gave judgment for the plaintiff in 
that Court. 

It is contended for the plaintiff in error, that the judg- 
ment of the Court below is erroneous, and should be re- 
versed : 
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1827. ist. Because no valid sale could be made of the premises 
wer in question without the aid of a Court of equity. 
Newman 2dly. Because the trustee’s “ proceedings were irregu- 
Seilite lar, and no title passed to the appellee by Moncure’s deed 
of the 14th of June, 1819.” 

We do not think there is any thing in the first ground 
assumed by the counsel for the plaintiff in error. Whether 
the conveyance from Bronaugh to Moncure be regarded as 
a mortgage, as contended for by the counsel, or as a deed of 
trust, in the usual and technical sense of the term, there 
can be no doubt it vested in Moncure the legal title to the 
premises ; and his conveyance of the premises by deed to the 
appellee, if regularly made, must necessarily be regarded in 
a Court of law, as investing the appellee with the degal 
title. How the matter might be regarded by a Court of 
equity, is not for this Court here to say. Butit is perfectly 
clear, that the conveyance of the trustec was a sufficient 
title at law to enable his alienee to recover in the action of 
ejectment, unless the second objection is maintainable. 

The second ground of argument proceeds upon an objec- 
tion to the notice of sale. It turns out, upon an inspection 
of the town plats, that the premises in question do not lie 

~ in “ Peter, Beatty, Threlkeld, and Deakins’ addition to 
Georgetown,” as described in the notice, but in “ Threl- 
keld’s” addition to Georgetown. And this mistake in the 
description of the premises, it is insisted, wholly vitiates 
the notice, and must render the sale made under it void. 
We think the objection ought not to be sustained. The law 
has prescribed no particular form for a notice of this de- 
scription. It is sufficient if, upon the whole matter, it ap- 
pears calculated reasonably to apprize the public of the 
property intended to be sold. We think the notice suffi- 
cient for that purpose, notwithstanding the inaccuracy of 
describing the property as being in * Peter, Beatty, Threl- 
keld, and Deakins’ addition,” instead of ** Threlkeld’s addi- 
tion.” It could not mislead those who did not know the 
precise limits of these respective additions, and they were, 
to those who might wish to purchase, of so little conse- 
quence, as scarcely to forma subject of inquiry. That part 
of the description, all must have known, did not, and could 
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not, point out the particular lot intended to be sold. That 4997, 
could only be arrived at by the more certain and specific 
a , , - : Newman 

description of its locality ; namely, “ lot No. 99, fronting - 
60 feet on Fayette-street, and 120 on Second-street.”?> To Jackson. 
those who knew the precise limits of the several additions, the 
notice furnished, upon its face, not only sufficient evidence of 
the mistake, but a sufficient corrective of that mistake. They 
could not be ignorant that Fayette-street and Second-street 
were not in the addition described, but in the adjoining ad- 
dition, in the name of Threlkeld. As the lot is described 
as fronting 60 feet on one of those streets, and 120 on the 
other, it must have been obvious, at once, that as these 
streets crossed each other at right angles, and the lots were 
laid off in right-angled parallelograms, the lot intended lay 
in the angle formed by these two streets. The streets of a 
town are its public highways, and must be presumed to be 
well known to, or easily found by, all those who have an in- 
terest in knowing them, or inquiring for them. They are, 
indeed, the most prominent and notorious land marks and 
guides by which the lots are to be sought for, found, and 
known. 

It cannot be believed, that any one wishing to find, or 
know, lot No. 99, fronting 60 feet on Fayette-street, and 
120 feet on Second-street, or to purchase, could be, for one 
moment misguided by the inaccurate, and palpably mistaken 
description, of its being in “ Peter, Beatty, Threlkeld, and 
Deakins addition.” 

Common sense would dictate, to every one who read 
the notice, that the less important, obscure, and indefi- 
nite part of the description, which, whether true or false, 
did not fix and give locality tothe lot intended to be de- 
scribed, ought to yield to that palpable and notorious de- 
scription, in reference to the public streets and highways of 
the town, which gave it positive locality. 

It has been said, that the No. 99, did not appear on the 
recorded plat of the town, upon which the square only is 
laid down, without divisional lines and numbers designating 
the lots of each square ; but, it is admitted, it was numbered 
on the plat made out by order of the corporation. and lodged 
with the register, but not recorded. 
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187. It is believed, no purchaser would have ventured to buy 
wr without first mspecting the title deeds. and both the plats. But 
ted be this asit may.and even if any should have been so careless 
Dunlap. as not to examine the latter plat. still it would clearly ap- 
pear, from the recorded plat, that the lot described did not 
lie in the addition supposed by the notice, but in Threlkeld’s 
addition, which was all that was necessary to correct the 
mistake ; and it would also appear, it must necessarily lie 

in the angle made by Fayette-street and Second-street. 

A purchaser, or any one inclined to become a purchaser, 
of property upon those streets, could not have failed to have 
ascertained the particular lot intended by the notice. 

We all think the notice was, notwithstanding the mistake 
in part of the description, certain to a common and reason- 
able extent, and that is sufficient. 


Judgment affirmed, with costs, 


[(Cuancery. Loca Law.} 


Dunvap and Another, Appellants, against Duntap and 
Others, Respondents. 


A question of fact, in a suit in equity, respecting the proprietary in- 
terest in an entry of lands within the Military District of Ohio. 

Rule of equity, that where land is sold as for a certain quantity, « 
Court of Equity relieves if the quantity be defective, only appli- 
cable to contracts for the sale of land ina settied country, where 
the titles are complete, the boundaries determined, and the real 
quantity known, or capable of being ascertained by the vendor. 


Feb. 9th. THIS cause was argued by Mr. Scott for the appellants. 
and by Mr Doddridge for the respondents. 


Feb. 17th. Mr. Chief Justice Marsnart delivered the opinion of the 
Court. 
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This suit was brought originally by John Dunlap, the ap- 1827. 
pellee, in the Circuit Court of the United States, sitting in Wore 
the District of Ohio, to obtain a conveyance of one moiety — 
of a tract of land in the State of Ohio, which was purchased, Seabe. 
as is alleged in the bill, on the joint account of the plaintiff 
and of his uncle Alexander, one of the defendants in the 
Circuit Court. Alexander, who madethe contract, obtain- 
ed the conveyance to himself, and afterwards conveyed the 
land to his son James. Both Alexander and James were 
made defendants. 

Some time about the year 1792 or 1793, Alexander Dun- 

Jap purchased from John Fowler an entry of one thousand 
acres of land on the Scioto river in the Virginia Military 
District, at the price of 100 pounds, Virginiacurrency. An 
agreement was entered into at the time between the plaintiff 
and the defendant, Alexander, that this purchase should be 
made in partnership, the plaintiff says, with himself, the 
defendant says, with John Dunlap, senior, his father. The 
testimony, however, proves incontestibly that, though the 
moiety of the purchase money was paid by the father, it was 
paid for the plaintiff, whom he always considered as the 
rightful proprietor of the land. The purchase will, there- 
fore, be treated as being made on the joint account of the 
plaintiff and Alexander Dunlap. James Dunlap claims as 
a volunteer under Alexander, and his title is dependant on 
that of his father. 

The original entry was made the 7th of August, 1787. It 
was withdrawn and re-entered on the 22d of April, 1796, 
and this entry was again withdrawn and re-entered on the 
25th of July, 1796. The warrant was re-entered on nearly 
the same land. The changes were such as might probably 
be caused by a more perfect knowledge of the country ; and 
the last entry, as surveyed on the 20th of October, 1796, 
contains about three hundred acres of surplus land. The 
plat of the surveyor, however, on which the patent issued, 
specifies only 1000 acres. The right to this surplus consti- 
tutes the chief subject of controversy between the parties. 

The plaintiffs contend that the whole entry was purchased, 
and that in such contracts the whole entry passes to the pur- 
chaser. The defendants insist that the original contract was 
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for only 1000 acres, and that the surplus land belonged to 
Fowler. ‘That he afterwards purchased this surplus, not 
on joint account, but for himself. In 1802 he obtained a 
grant for the whole tract in his own name, and now claims 
the whole surplus as his separate property. 

The entry is for 1000 acres of land. The survey made 
on the entry purports to be for 1000 acres of land. The 
plat and certificate of survey were transferred by John 
Fowler to Alexander Dunlap, by an endorsement in the fol- 
lowing words: “1 do hereby assign all my right, title, and 
interest to the within land to Alexander Dunlap, and request 
a grant may issue accordingly.” 

This is the only written evidence of the contract, and 
purports to be a transfer of the whole entry and survey. 

The defendant, Alexander, alleges, in his answer, that the 
original contract was “only for 1000 acres of land,” that 
after the survey he discovered the surplus and mentioned 
it to Fowler, who said that he had contracted to sell but 
1000 acres, and should require additional compensation for 
the excess. The respondent agreed to give him 300 dol- 
lars for the surplus, and Fowler’s receipt for that sum, dated 
the 17th of October, 1800, is annexed to the answer. 
Though the defendant introduces into his answer the alle- 
gation that he purchased only 1000 acres of land, yet it is 
remarkable, that in the first part of the same answer he states 
himself to have purchased the entry, and also says that the 
surplus was not discovered until many years afterwards, 
when the survey was made. The reservation of a surplus, 
when no surplus existed, in a contract which purported to 
be made for the entire tract, at a time when the purchase 
of entries was a common transaction, and the probability 
that an entry might be so surveyed as to comprehend more 
land than it called for, or so as to interfere with other entries 
and lose a part of the land it covered, was a matter of gene- 
ral notoriety, isso extraordinary a circumstance as to justify 
a critical examination of the testimony by which it is sup- 
ported. 

Alexander Duniap, in the first instance, states the contract 
to have been, in fact, what it purports to be, a purchase of 
the, entry, that is, of the entire entry. To reconcile this 
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with the subsequent declaration, that “the purchase was 
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only of 1000 acres of land,” we must suppose that, as the wey 


entry called for that quantity, and he purchased the entry, 
he might allow himself to say that he purchased only 1000 
acres. Hedrew an inference, however, which the law does 
not draw, and on which he ought not to have acted until he 
consulted his partner. 

The defendants also sustain their pretensions by the testi- 
mony of John Fowler, whose deposition was first taken on 
the 24th of October, 1817. He identifies the receipt, and 
swears that it was a fair transaction. 

His deposition is taken a second time on the 3d of Au- 
gust, 1819. He swears “ that he sold to Alexander Dun-~ 
lap 1000 acres of land within the bounds of a military sur- 
vey, made in his name, as assignee of Arthur Lind, on the 


Scioto river, and, afterwards, about the 7th day of October, 


1800, he sold to said Alexander Dunlap, for the consideration 
of 300 dollars, all the surplus contained within the bounds of 
the said military survey.” 

This deposition states the original contract as if a survey, 
not an entry, had been the subject of it ; and as if the trans- 
fer had been ofa specified portion of that survey, not of the 
whole. 

On the 18th of November, 1820, a copy of the plat and 
certificate of survey was obtained from the general land office, 
by which it appeared that the survey was made on the 20th 
of October, 1796, three or four years after the entry had 
been sold. 

The deposition of John Fowler was again taken on the 
28th of November, 1822. He swears that in 1792, or 1793, he 
soldto Alexander Dunlap 1000 acres, part of a military sur- 
vey made in the deponent’s name, as assignee of Arthur Lind, 
on the Scioto river, at the rate of 10 pound Virginia curren- 
cy per 100 acres, reserving the surplus should the said sur- 
vey contain any within the bounds.” Some years afterwards, 
he was informed by the late General Nathaniel Massie, that 
‘‘ the survey contained about 300 acres of surplus.” Some- 
time after which, he proposed to sell the said surplus to 


Alexander Dunlap, who agreed to give him therefor 300 
dollars. 
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In this deposition the witness states a sale by the acre, 


ww although, in his preceding depositions, he had spoken of a 


Dunlap 
ve 
Dunlap. 


sale in gross. In his second deposition he had mentioned 
thesale of 1000 acres of land, *“‘ within the bounds of a mili- 
tary survey made in his name on the Scioto ;”’ plainly allu- 
ding to a survey already made. In his third deposition, he 
still speaks of a military survey, but plainly speaks of it as 
of one to be made in future. He reserved the surplus, he 
said, “should the said survey contain any within the 
bounds.” Itis also observable, that he says he received the 
information from Massie ; whereas, Alexander Dunlap says, 
in his answer, that he himself gave the information to Fow- 
ler. This, however, taken in itself, would not be a very 
material contradiction. It might be accounted for. But 
the various shapes in which Fowler places the contract cer- 
tainly show that his recollection of it was very imperfect, 
and is not entitled to much credit. 

The assignment which he made to Alexander Dunlap is 
of the entire survey. It must be considered as an execution 
of the contract he had previously made ; and is written evi- 
dence of the extent of that contract. If, instead of selling 
the whole survey, as the assignment imports, he had sold only 
a part of it, his natural course would have been, either to take 
out the patent in his own name, and give his obligation to 
convey a part when the patent should issue, or to take it out 
in their joint names, entering into an agreement specifying 
their respective interests, or to take some obligation from 
Alexander Dunlap, binding him to re-convey the surplus. A 
written contract cannot be varied by such suspicious testi- 
mony as that of Fowler ; especially in a case which contains 
within itself the strongest circumstances of probability 
against the attempt. 

This probability is supported by other testimony than is 
furnished by the contract itself. James Dunlap, the bro- 
ther of John, deposes, that Alexander Dunlap told him he 
and the plaintiff had purchased the tract of land in partner- 
ship ; language which certainly alludes to the whole tract. 
The partition, too, which was afterwards made, after an ac- 
tual survey for the purpose, if it divided the tract into moie~ 
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ties, is almost conclusive evidence that theidea of Fowler’s 
The counsel for the appellant endeavours to support 


tract, and cites some cases to show that where land has been 
sold for a certain quantity, and has, in fact, amounted to 
much less than the quantity mentioned, a Court of equity 
has interposed and given relief. But the difference is very 
material between contracts made for land in a settled coun- 
try, where the titles are complete, the boundaries ascertain- 
ed, and the real quantity either known, or within the reach 
of the vendor, and those made for land situated as was the 
whole military district at the date of this contract. It was 
notoriously the general practice to sell an entry or a survey 
taking the chance of surplus, and the hazard of losinga part 
of the land by other entries. A special contract, departing 
from this general custom, ought to be in writing, or to be 
very clearly proved, especially when the written evidence 
of the contract conforms to this general custom. 

It is, also, worthy of remark, that the entry, as it stood 
when sold, could not have contained any surplus land. It 
calls “ to begin on the Scioto, at the lower corner of Ben- 
jamin Lawson’s entry, No. 439, running down the river 
1,000 poles when reduced to a straight line, thence from 
the beginning with Lawson’s line so far that a line parallel 
to the general course of the river shall include the quantity.” 
No excess ought to be anticipated from the survey of such 
an entry, and the anticipation of such excess is against all 
probability. The subsequent changes of the location must 


be supposed to have been made by the owner of the land, 


and the survey also must have been made by his direction, 
perhaps through his agent, the locater, or according to the 
judgment of the surveyor. Nothing could accrue to Fow- 
ler from a survey so made. 

We are, then, entirely satisfied, that the whole tract was 
purchased, and ought to be divided between the purchasers 
in equal moieties, unless some partition has been made or 
agreed upon between them. 

It is certain, that an effort towards a partition has been 
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made, and the questions which grow out of this effort con. 
stitute the sole difficulty in the case. 

The bill charges, that before the grant was issued, the 
parties divided the land in equal quantities, and the plaintiff 
paid Alexander 60 dollars for choice of moieties, and elect. 
ed to take the northern, or upper part. A dividing line 
was then run, and each party took possession of his land in 
severalty. 

The defendant admits, that there was a conversation con- 
cerning a division, that the line was partially run, and that 
the plaintiff paid him 60 dollars for choice ; but insists, that 
the line was only partially run, that the division was incom- 
plete, and that the intention was to divide 1,000 acres 
only. 

It is, then, admitted, that some division was made, that 
some line was run, that John paid Alexander 60 dollars for 
choice, and chose the northern part. If that line can be 
found it ought to be established, and if it has been run only 
a part of the way, it ought to be continued to the outward 
boundary of the tract. If it cannot be found, the land is 
now to be divided into moieties in the manner then 
agreed on. 

James and John Stephenson depose, that they were the 
chain carriers when the survey forthe purpose of a division 
was made. ‘That a dividing line was run from the back 
line towards the river. They both think, that .a marked 
line to which they were conducted in the presence of the 
parties, and of James Hough, the surveyor, was the line 
which wasthen run. Their opinion is founded on the con- 
tinguity of the corner which was shown to them as the be-, 
ginning, to a branch which is near it, and which they think 
they recollect. The line was run about twenty years be- 
fore they gave their depositions, which was in 1818, and 
they do not know whether the line now shown them is the 
true line or not. 

Other testimony shows, that it cannot be the true line. 
The surveyor proves, that the marked tree shown as the be- 
ginning, bad not, in 1821, been marked more than seven or 
eight years : and all the testimony in the cause proves, that 
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the line ran through James Dunlap’s orchard, and that he 
himself frequently said so. ‘The line now claimed by him, 
and supposed by the Stephensons to be the true line, would 
not come near his orchard. It is apparent, then, that this 
line has been made long since the division, and there is some 
reason to suppose it was made by James Dunlap, who oc- 
cupied Alexander’s moiety of the tract. 

The place established by the Court as the beginning, is 
a white oak and blue oak, standing in the western line of 
the tract, and marked as a corner. Being in the line, there 
could be no reason for marking them as a corner unless such 
had been the fact, and the trees could be a corner only be- 
tween the Dunlaps. The surveyor cut a block out of the 
ash, including one of the chops, and found, from tarks 
which are considered as uncrring, that the chop had been 
made twenty-one years; that is, there were twenty+onc 
year’s growth over it. ‘This was in December, 1718. The 
chop might have been made in the autumn of 1797, or the 
spring of 1798. ‘The dividing line is supposed to have been 
runin 1798. A line from this point to the river, so as to 
divide the tract equally, passes through James Lunlap’s 
orchard, and leaves rather more of it on the side of John 
than would be left by the line which James Dunlap had ad- 
mitted. This line is established by the decree of the Court 
The testimony is, we think, in its favour, and that there is 
no error in the decree. It is affirmed, with costs. 
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The Town of 
Lexington. MConwet against Tue Trustees or THE Town or Lex- 


INGTON. 


A question in equity as to the title to a lot of land in the town of Lex- 
ington, Kentucky, reserved as public property, and claimed as ha- 
ving been appropriated by the plaintiff’s ancestor. Bill dismissed 
under the circumstances of the case. 


Feb. 12th. This cause was argued by Mr. Rowan for the ae and 
by Mey Talbot for the defendant. 


Feb. 22d. Mr. Chief Justice Marswaut delivered the opinion of the 
Court. 

This suit was brought in the Court of the United States 
for the Seventh Circuit and District of Kentucky, against 
the trustees of the town of Lexington, and others, to obtain 
a conveyance of in and out lots, No. 43, in that town, or of 
such other lots in lieu ofthem as might still remain to be 
conveyed, by the trustees. The whole of out lot No. 43, and 
a part of the in lot, had been conveyed to other persons who 
had been in possession for sucha length of time as to bar the 
plaintiff’s action. The bill was, therefore, dismissed by the 
plaintiff as against those defendants, and continued against the 
trustees. ; 

The commonwealth of Virginia had, in 1773, by an act 
commonly called “the land law,” reserved 640 acres of 
land for the benefit of those who had settled in a village or 
station, that it might be afterwards laid out into lots for a 
town, and divided among such settlers. The inhabitants of 
Lexington purchased 70 acres adjoining the reserve of 640 
acres, and after laying the whole off in lots and streets, pe- 
titioned the assembly to establish a town. The legislature, 
in May, 1782, passed an act, vesting the whole 710 acres in 
trustees, who were empowered to make conveyances to 
those persons who had already settled on the said lots, as 

also to the purchasers of lots theretofore sold ; and to lay off 
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such other parts of the said land as was not then laid off 


’ and settied into lots and streets, and to sell, or otherwise 


dispose of the same, for the benefit of the inhabitants. 


James M‘Connell was one of the settlers in Lexington, The Town of 
and was killed by the Indians in 1782. His brother and heir Lexington. 


at law, Alexander M‘Connell, filed this bill in 1815, and 
founds his claim on proof that he had in his lifetime erected 
a tannery on in lot No. 43, on which was a large spring ; and 
on the following order of the board of trustees : 

“ At a meeting of the board of trustees for the town of 
Lexington, September 30th, 1782, No. 43 in and out lot 
granted to James M‘Connell, to be appraised, and the valua- 
tion thereof redound to the heirs of said M‘Connell, decea- 
sed.” % 

The trustees, in their answer, insist that in lot No. 43 
never was granted to James M‘Connell, but a part of it 
has always been considered as reserved, on account of a 
spring upon it, for the use of the inhabitants. They are in- 
formed by the old settlers that the privilege of establishing a 
tannery on that lot was in the year 1781 granted to James 
M‘Connell, who did establish one, and that the order of ap- 
praisement was intended to cause a valuation of the improve- 
ments and of the leather in the tannery, not of the lot itself; 
and that so much of thé entry as applies to the lot itself is a 
mistake of the clerk. They say that other lots, not these, 
were granted to M:Connell. They also insist on the length 
of time which has elapsed, and on the statute of limitations. 

Several certificates from the clerk, and extracts from the 
vecord books of the trustees, are filed as exhibits in the 
cause. From one of these certificates it appears, that, on 
the 20th of December, 1781, at the first arrangement of in 
and out lots of the town of Lexington, among the settlers, 
in lot No. 18, and out lot No. 37, were granted to James 
M‘Connell as his donation lots. The out lot appears to have 
been transferred by John Clarke, whose connexion with 
M‘Connell is not stated, to Robert Parker, to whose assignee 
a conveyance was made by the trustees in August, 1785. 

An assignment by Alexander M‘Connell, as heir at law of 
James, of his title to an out lot in the town of Lexington, 
made in May, 1795, is produced ; but this assignment neither 
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1827. mentions the number of the lot, nor the name of the as. 
ware signee. 

eee Another certificate from the clerk states, that in. lot No, 
The Townof 18 was granted on the 26th of March, 1781, to William 
Lexington. Style, and afterward, on the 20th of December, 1781, to Ben. 
jamin Hayden. It was afterwards, on the Ist of July, 1783, 
awarded to James M:Connell, and afterwards, on the 8th of 
March, 1785, was forfeited. ‘The cause of forfeiture is not 
mentioned. The presumption is, that it must have been on 
account of the non-performance of some condition on which 

the allotment was made. 

The entries of the orders made by the trustees seem to be 
in great confusion. This may be well accounted for by the 
then situation of that country. Some time in the year 1784, 
or 1785, Robert Parker, then clerk of the board of trustees, 
was ordered to transcribe their old books. Many of their 
entries were made on small scraps of paper, and on backs of 
old letters. The book then made out is said to be lost. 
There is, however, a book of records. 

The imperfect and confused state of the books has made 
it necessary to resort to the testimony of witnesses to supply 
facts which the books do not disclose. 

It is very well ascertained, that the large spring, below 
which M‘Connell’s tan vats were sunk, was enclosed within 
the stockade, and was used by the inhabitants of the fort gene- 
rally. It is also in proof that the settlers were each entitled 
to an in and out lot, and that the trustees frequently allowed 
those who were dissatisfied with the lots which they drew, 
to exchange them for others not previously granted. 

William Stule, who was one of the original trustees, de- 
poses, that the lot on which the tan vats were sunk in spring, 
1782, was called M-Connell’s lot, but he does not recollect 
any contract between M-Connell and the trustees, or 
any disposition made by them of the lot, until a part of it 
was given to Bradford, on which to erect a printing office. 

Robert Patterson was also one of the original trustees, 
and was friend and relation of M-Connell. He deposes that 
M-Connell was a tanner; the trustees being desirous to at- 
iract tradesmen to the station, permitted M‘Connell to erect 
a tan yard on the lot in contest about the fall, 1781. ‘That 
‘he deponent was authorized by the trustees about the yeus 
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1783 or 1784,,to clear out and wall up the public spring, for \ ,g99, 
which he was paid by them. ‘That it was called and used’ Ges -~wy 
as the public spring from the first settlement of the town. — 
He believes M‘Connell was permitted to use part of the lot The Town of 
as a tannery for the people of the town, because it was more Lexington. 
convenient, and under cover of the fort. While thus used, 
it was called M‘Connell’s tan yard. He does not know 
that the trustees intended to make any other grant of the 
lot than to suffer its use by M-Connell. They fixed a mar- 
ket house on the lot in 1790 or 1791, and then claimed it as 
their own property. They granted part of it in the year 
1787 to John Bradford, on condition of his establishing a 
printing office on it, reserving the public spring and a con- 
siderable front on Main and Water streets, on which they 
erected buildings which were rented to Bradford. They 
reserved a number of lots for public use. 
John Torrence, William Martin, Samuel Martin, Benja- 
min Hayden, Joseph Mitchell, Josiah Collins, and Hugh 
Thompson, were among the early settlers of Lexington, and 
were examined, some of them by the appellant, and some 
by the trustees. They all concur in the declarations, that 
the spring was public, for the use of the people of the fort 
generally ; that it was called the public spring ; some that it 
was called the public spring lot ; that M‘Connell sunk vats, 
and constructed a tan yard on it, after which it was called 
M‘Connell’s tan yard, and one witness is inclined to think 
M‘Connell’s lot. They all concur, however, in denying 
having ever heard that the lot was given to M‘Connell, or to 
any other person. Some say, though they never heard him 
claim the lot, they have heard him claim the tan yard. Jo- 
seph Mitchell swears that M‘Connell claimed a lot in a dif- 
ferent square. Hugh Thomson says, that the records of the 
trustees, which are produced to him at the time his deposi. 
tion is taken, plainly show that in Jot No. 18, and out lot No. 
38, were granted to James M‘Connell. John Parker, and 
Alexander Parker, came to Lexington, the one in 1783, and 
the other in 1784. They were each of them members of the 
board of trustees, and depose to the universal understanding 
that the spring lot was reserved for public use, and had never 


been granted to any person, until a part of it was granted to 
Vou. XIE. 7A 
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Bradford for a printing office. Alexander Payker says, that 


were on looking into the record books, while a trustee, he saw, 
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with surprise, the entry under which Alexander M‘Connell 


‘claims ; and on making inquiries from Col. Robert Patter. 


son, also a trustee, was informed that the trustees had pre- 
vailed on James M‘Connell to establish a tannery under co- 
ver of the fort, to tan buffaloe hides, and had, after his death, 


‘appointed appraisers to value his property. That the entry 


appears in its present form, is the mistake of the clerk who 
made it. He adds, that the records show, that in Jot No. 18, 
and out lot No. 38, were granted to James M‘Connell. 

The entry under which the appellant claims lot No. 43, 
does not purport to grant him that lot, but directs a valua- 
tion in terms which import a former grant. No trace of that 
former grant is, however, found, and the testimony is very 
strong to prove it was never made. The reasonableness of 
reserving a public spring for public use ; the concurrent opi- 
nion of all the settlers that it was so reserved ; the univer- 
sal admission of all, that it was never understood that the 
spring lot was drawn by any person; the early appropriation 
of it to public purposes ; the fact that James M‘Connell ac- 
tually claimed a different lot, added to the length of time 
which has been permitted to elapse without any assertion of 
title to this lot, are, we think, decisive against the appellant. 


‘There was no error in dismissing the plaintiff’s bill, and the 
decree is afirmed, with costs. 


(Lecan Law. | 
Cuorarp and Others against Porr and Another. 


The act of May 8th, 1820, ch. 595. “ for the relief of the legal repre- 
sentatives of Henry Willis,” did not authorize them to enter lands 


within the tract surveyed and laid off for the town of Claiborne. 
in the State of Alabama 
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hat This cause was argued by Mr. E. Livingston and Mr. 1 g97. 
. Webster for the plaintiffs, and by the Attorney General and worn 
a Mr. Sampson for the defendants.* aaar-rane 
- Mr. Justice Jounson delivered the opinion of the Court. —_ Pope. 
” The rights of the complainants in the land in litigation in Feb. 7th 
CO- ns ' Cone Fe 7 
th this cause, depend upon the construction of the act of Con 

7 


gress of May 8th, 1820, passed for the relief of the legal re- Feb. 10th. 
wy presentatives of Henry Willis. ‘The words of that act under 


ho which the complainants suppose themselves entitled to re- 
18, lief, are these: “ That the legal representatives of Henry 
Willis be, and they are hereby authorized to enter without 
3, payment, in lieu, &c. in any land office, &c. in the States of 
- Mississippi or Alabama, &c., a quantity of land not exceed- 
rat ing thirteen hundred acres, &c.”” Under the operation of 
TY these words, assuming the right to appropriate any unpa- 
| of tented land in the two States, the complainants have asserted 
pe . the privilege of entering a tract of land which covers the 
om site surveyed and laid off for the town of Claiborne, in the - 
he State of Alabama. The proper officers have refused to is- 
= sue the ordinary evidences of title, and have gone on to sell 
- out the town lots according to law. This bill is filed against 
ne the register of the land office, and the purchaser of one of 
of the town lots, to compel them to make titles to complain- 
at ants. 
1€ On behalf of the United States, it is contended, that the 


literal meaning of the terms of the act is limited and re- 
strained by the context, and by considerations arising out of 
the general system of land laws of the United States, into 
which this act is ingrafted ; and that, so construed, the right 
granted is limited to that description of lands which are lia- 
ble to be taken up at private sale. 

And such is the opinion of this Court. That the legislature 
had distinctly in view its general provisions for disposing of the 
unappropriated lands of the United States, is distinctly shown 
in every line of the act under consideration. First, the party 
is referred to the land officeto make his entry ; he is then conti- 


a 2 Cranch, 386. 1 Burr. 474. Dougl. 30. Lofts Rep. $71. 
’ 401. 1 Bl. Comm. 87.91. 1 Term Rep.728. 12 Co. Rep. & 11 
Co. Rep. 61. 2 Inst. 200, Plowd. 86.75. 











588 
1827. 
—" “~~ 
Chotard 


v 
Pope. 


CASES FN THE SUPREME COURT 


ned tothe locations designated by the surveys made by the Uni- 
tedStates. Afterwhich, it goes on to enact, that “the register 
or registers of the land offices aforesaid, shall issue the necessa- 
ry certificate or certificates, on the return of which to the ge- 
neral land office, a patent or patents shall issue.”? Here the 
whole organization of the land office is brought into review; 
and if then the term enter can be shown to be restricted and 
confined in its application to a particular class or description 
of lands, it will follow, that when used in laws relating to the 
appropriation of lands, it must lose its general and original 
signification, and be confined to what may be called its 
technical or legislative meaning. 

The term entry, as applied to appropriations of land, was 
probably borrowed from the State of Virgigia, in which we 
find it used in that sense at a very remote period. Many ca- 
ses will be found in the reports of the decisions of this Court, 
in which the title to western lands were drawn in question, 
which will show how familiarly and generally the term is 
used by Court and bar. Its sense, in the legal nomencla- 
ture of this country, is now as fixed and definite as that of 
many terms borrowed from the common law. It means that 
act by which an individual acquires an inceptive right to a 
portion of the unappropriated soil of the country, by filing 
his claim in the office of an officer known in the legislation of 
several States by the epithet of an entry-taker, and corres- 
ponding very much in his functions with the registers of land 
oflices, under the acts of the United States. In the natural 
progress of language, the term has been introduced into the 
laws of the United States ; and, by reference to those laws, 
we think the meaning of the term will be found to be dis- 
tinctly confined to the appropriation of lands under the laws 
ofthe United States, at private sale. 

it is familiarly known, that the public lands are uniformly 
brought into market in pursuance of a system which com- 
menced in the year 1796, and was perfected about the year 
1800. The lands are first surveyed, then advertised at pub- 
lic auction, and then, whatever remains unsold at public’ 
auction, is offered at private sale to the first applicant, at 
stipulated prices. The act of 1800 presents a full view of 
fhe course pursued on this subject, and the 7th section (vol. 
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3. p. 388.) of that act distinctly shows that the right to enter 
lands is confined to those lands which are offered at private 
sale. The words enter, entry, and book of entries, will be 
found in that section, all used, and exclusively used, with 
reference to the appropriation of lands of that description. 
Now, no one ever imagined that, under the general system, 
the right of appropriation by entry in the register’s office 
extendtd to any appropriated lands, however those appro- 
priations were legally made. The ideas on this subject 
were so fixed in familiar use, that Congress felt no necessity 
for further precaution in legislating on this subject in this 
instance, than what is implied in the use of language belong- 
ing to their general system. 

By looking through the laws making provisions for grants 
of land from the year 1800 downwards, Congress will be 
found repeatedly using the term entry in a sense which 
ieaves no doubt of the description of lands to which it is ap- 
plicd. In the act of the 3d March, 1817, (vol. 6, p. 286.) 
entitled an act allowing further time for entering donation 
rights to lands in the district of Detroit, it will be found, by 


comparing the title with the enacting clause, that the sensc . 


in which the term entry is used, is that of filing a claim with 
the register of the land office. But all the previous laws 
on the subject show that the only lands that could be appro- 
priated by filing a claim in the register’s office, were those 
which were offered at private sale. Inthe act of March, 
1818, (vol. 6. p. 260.) for * authorizing certain purchasers 
of public lands to withdraw their entries, and transfer the 
moneys paid thereon,”’ we find Congress familiarly using the 
term with reference to the same subject ; and still more ex- 
plicitly in the act of March, 1819, entitled an act providing 
for the correction of errors in making entries of lands at the 
land offices, (vol. 6. p. 427.) until, finally, in the year 1820, 
the very legislature which passed this act in favour of the 
heirs of Willis, has furnished such explicit evidence of the 
meaning which they attach to the graut of a right to enter, 
as banishes every doubt. 
In the 2d and 3d sections of the act of April 24th, 1820, 
(vol. 6.p. 486.) entitled, “ an act making further provisions 
for the sale of publie lands.” will be found conclusive evi- 
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dence, that the right to enter is identified with the right to 
purchase at private sale, and confined to the appropriating of 
such lands as may be legally appropriated by entry at the 
register’s office ; from which are excluded all lands pre- 
viously appropriated, whether by public sale, or by being 
withdrawn from the mass of lands offered for sale. 

From the earliest date of the legislation of Congress on this 
subject, there have been appropriations to the public use, 
made by withdrawing from this mass certain portions of ter- 
ritory for public seminaries, towns, salt springs, mines, and 
other objects; and the particular land in controversy was 
appropriated under a previous law, to wit, the act of April, 
1820, for the site ofa town. We, therefore, think, that it 
was not included in the right to appropriate vested in the 
complainants under the act on which they rely. 

Before dismissing this subject, it may be proper to remark, 
that the question considered is the only question that was 
made in argument. The Court have also under considera- 
tion some points arising on the form of the remedy, and the 
state of the complainant’s right; on which subjects the 
Court are to be considered as uncommitted by any inference 
that may be drawn from their having disposed of the cause 
apon the principal question. 


Decree affirmed, with costs. 


[Loca Law.} 


Mason and Another, Plaintiffs in Error, against Marttpa 
and Others, Defendants in Error. 


On the construction of the statuic of Virginia, emancipating slaves 
brought into that State in 1792, unless the owner removing with 
them should take a certain oath within sixty days after such remo- 
val, the fact of the oath having been taken may be presumed by 
the lapse of twenty years, accompanied with possession. 








rs 
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lo, This cause was argued by Mr. Sampson and Mr. Lear for 1827. 
of the plaintiffs in error, and by Mr. Jones and Mr. Key for the — 
1e defendants in error. ve 
2 ; Matilda. 
Ig Mr. Justice Jounson delivered the opinion of the Court. yyarch 15th. 
| This cause comes up on a bill of exceptions from 
is : the Court held for Washington county, District of Columbia, March 16th. 
e, in which Matilda, a negress, brought suit in behalf of her- 
r- self and her three children, to receive their freedom. 
id The material facts in the cause are these: One James 
as Craik, through whom the plaintiffs in this Court make title, 
il, some time in the year 1792 brought Matilda from the State 
it of Maryland into Fairfax county in Virginia, and there set- 
1e tled and resided until his death, in all about two and twenty 
years. 
kx, During this time, the three children of Matilda were born, 
as and the whole continued to be held by him in slavery during 
» his life, and at his death were bequeathed to his wife, who be- 
he queathed them to the wives of Moer and Mason. 
“ The whole time which elapsed'from the bringing of Ma- 
- tilda into Virginia to the commencement of this suit, was 
se thirty years. 


By the laws of Virginia, a slave brought into that State in 
1792, became free after the lapse of one year; but to the 
act on this subject is subjoined a proviso, that it shall not 
extend to “ those who may be inclined to remove from any 
of the United States, and become citizens of this State, it 
within sixty days after such removal, he or she shaiftake 
the following oath before some justice of the peace of the 
commonwealth,” and then the oath is set out in extenso. 

On the trial, the defendants below could not produce po- 
sitive testimony that the oath had been taken according to 
law ; but after proving that the magistrates of the county 
at the time of Matilda’s removal, were all dead, and the con- 
tinued possession of the family from that time to the institu- 

; tion of the suit, they contended that the cause should go to 
- the jury, under a charge that, from the circumstances so 


i given in evidence, the jury might presume that the oath had 
@ been taken in the prescribed time. 


A 
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This the Court refused, and charged the jury in terms pur- 


—- porting the contrary doctrine, upon which the jury founda 
ason 


v. 
Matilda. 





verdict for the plaintiffs below. 

In the argument, two questions have been examined: 
Ist. Whether such a presumption might legally be raised 
from length of time and circumstances? 2. Whether it 
could be raised, as against the children of Matilda, who, du- 
ring the greatest part of the time, had been in a state of in- 
fancy? 

It is a relief to us to find that there has been an express 
adjudication on both these points. The case arises undera 
Virginia statute, and, in the Court of Appeals in that State, 
it appears that both questions arose in the case of Abraham 
v. Matthews, (6 Mum. 159.) and were decided in favour of 
the master of the slave. The Court, in that case, decides, 
that the fact of having taken the oath required, and in the 
time required, may be presumed after a lapse of twenty 
years, accompanied with possession. The language of the 
Court is, “that it may be presumed so as to throw the onus 
probandi on the opposite party ;”’ and this has been consi- 
dered in argument as an absurdity. In its literal sense it is 
an absurdity, but in the sense of the Court it is far other- 
wise ; it can only mean that the presumption must be re- 
pelled by conflicting evidence, or the jury may legally found 
their verdict upon it. 

The infancy of Abraham was also insisted upon in that 
case as a circumstance to repel the presumption, but over- 
ruleds. And that case was a stronger one on the effect of 
infancy than the present; for here the rule “ partus sequi- 
tur ventram” must take effect. The three children of Ma« 
tilda claim their freedom on the supposed emancipation of 
their mother ; but their mother did not, and could not, set up 
the circumstance of infancy in herself. 

It has been supposed that the case of Garnett v. Sum and 
Phillis, (5 Mum. 542.) decided inthe same Court the year be« 
fore that of Abraham, conflicts with the latter, and leaves 
the law unsettled. 

If there was such conflict, it is obvious that the latter de 
cision is the superior authority ; yet we admit that such in- 
congruity, ifit existed, would sanction this Court in hesitating 
onthe question whether the Jaw was settled. 
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But there is no inconsistency between the two cases ; the 
same principle is admitted in the first, and asserted in the 
hast. 

The instruction moved for in the case of Sam and Phillis 
was, ‘that the master, in order to entitle himself to the be- 
nefit of the proviso, must show that he had taken the oath pre- 
scribed and required by law.” 

Now, although upon the face of it this would seem to im- 
port positive proof, yet the Court take a different view of its 
meaning; for they observe “ that the right of freedom pri- 
ma facie acquired, could only be obviated by evidence ad- 
duced to show. or by circumstances authorizing a presump- 
tion, that such an oath had been taken, and that the terms of 
the instruction asked, in that case, were broad enough to 
include the latter description of evidence as well as the for- 
mer.” 

This contains a distinct admission, that the master is not 
restricted to positive proof, and that a presumption of the 
material fact, that of the oath, resulting from circumstances, 
may be equivalent to positive proof, 

Ithas been argued that this presumption should be repel- 
led by the ignorance, impotence, and continued state of du- 
ress in which the plaintiffs below must necessarily have 
continued from their state of bondage. But this also must 
have been duly considered by the learned judges of the Vir- 
ginia bench, since the fact equally existed in the cases which 
were before them. 

Practically, we know that they seldom want counsellors or 
aid of any kind, and that the leaning of Courts and juries 
is very much in their favour. Where any reasonable 
grounds can be laid hold of to sustain a verdict in their be- 
half, there is reason to believe that, on questions of right, 
considerations of every kind in favour of freedom will al- 

ways have, at least, their full weight. On the other hand, 
the natural repugnance of man at remaining in that state is 
a consideration of great weight in sustaining the presumption 
from lapse of time. 

We think, therefore, that both the points made in argu- 
ment have been decided. We are also satisfied that the de- 
You. XII. 75 
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1827. cisions of the Court are in perfect analogy with general 
~~ principles, in the application of prescription and presump- 
Lidderdale tions from length of time, and continued acquiescence of the 
ent. party whose rights are implicated. 

We do not deem it necessary to corroborate the Virginia 
decisions by comparing them with the authorities on this 
subject, as we are in the habit of regarding with the highest 

~ respect the decisions of-the State Courts upon causes arising 
under their own statutes. But any one desirous of pursuing the 
inquiry, will find the law on this subject very well collected 
and digested in Mr. Starkie’s 3d vol. of his Treatise on Evt- 
dence, and the 1225th page of Mr. Metcalf’s edition. 


Judgment reversed, and venire facias de novo awarded 


| 


{Locan Law.) 


LippeRpALe’s Executors against The Executor of Ro- 
BINSON. 


Under the statute. of Virginia, giving to debts due on protested bills 
of exchange, the rank of judgment debts, a joint endorser, who has 
paid more than his proportion of the debt, has a right to satisfac- 
tion out of the assets of his co-endorser, with the priority of a judg- 
ment creditor. 


Feb. 9th. THIS cause was argued by Mr. Powell, for the plaintiffs, 
no counsel appearing for the defendants.” 


Feb. 17th. | Mr. Justice Jounson delivered the opinion of the Court. 
The question to be decided in this cause is certified to 
this Court on a division of opinion from the judges of the 

Virginia district. 


a 8 Ves. 382. 12 Ves. 418. 2 Vern. 608. 11 Ves. 22. 2 Call. 
125. 3 Call. 329. 1 Randolph, 466. 3 Wheat. Rep. 520. 








tal 


np- 
the 


nia 


et 


ing 
ed 


a 
VI- 


.O- 


ills 
las 
aC~ 


ig- 


is, 





ee. 


OF THE UNITED STATES. 


The bill is filed to recover a sum of money of Robin- 
son’s estate ; and the debts being numerous, and the assets 
probably insufficient to satisfy the whole, the right of pri- 
ority becomes a material object among the creditors. 

The particular demand upon which this question is certi- 
fied, is that of one Smith, who was joint endorser with Ro- 
binson, on a bill of exchange drawn by one Roots, and re- 
turned under protest. The bill, of course, must have been 
drawn payable to Robinson and Smith, and being taken up 
by them, and the latter having paid more than a moiety in 
satisfaction of the debt, his administrator now claims of the 
estate of Robinson the amount by which Smith’s payments 
exceeded the moiety. 

There is no question on his right to come in for that sum 
asa simple contract creditor; but he claims precedence, 
and the rank of a judzment creditor, under a particular pro- 
vision of the laws of Virginia in force at Robinson’s death, 
and under an equitable principle, according to which, he 
who pays a debt of a superior dignity is suffered to rank in 
the application of assets according to the dignity of the debt 
satisfied ; or, in other words, is substituted for the creditor 
who held the prior debt. 

The terms of the Virginia act are these, “ All bills of 
exchange which are, or shall be protested, shall, after the 
death of the drawer or endorser thereof, be accounted of 
equal dignity with a judgment ; and the executors or admi- 
nistrators of every such drawer or endorser, shall suffer 
judgment to pass against them for all debts due upon pro- 
tested bills of exchange before any bond, bill, or other debt. 
of equal or inferior dignity, under the penalty of being 
obliged to pay the same out of their own proper goods.” 

The priority, therefore, of the holder of the bill of 
exchange, as well against the estates of the endorsers. 
as the drawer, is unquestionable; but, the other cre- 
ditors insist, that as between the co-endorsers, the rights 
of Smith against the estate of Robinson, must be deter- 
mined by the nature of the action to which he would have 
been put at law to recover back. what he paid above his 
moiety, that is, assumpsit on simple contract. But both on 
principle and authority we are induced to think otherwise. 
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What have the creditors of Robinson to complain of? 
They are only referred back to the situation in which they 
were before they were relieved by the application of Smith’s 
funds to the payment of the bill of exchange. If the bill 
of exchange still remained in the hands of the holder unsa- 
tistied, his right to a priority from Robinson’s estate as to 
the moiety of the bill, would be unquestionable, and if re. 
lieved from that state by the money of Smith, it is but right — 
that Smith should have refunded to him that sum which 
they, without that payment, would certainly have been 
obliged to relinquish. This is in perfect analogy with that 
class of cases in which real assets have been decreed to 
make good to simple contract creditors sums that have 
been taken from personal assets, and applied to relieve the 
real estate, (8 Vesey, 382.) or to satisfy specialty creditors, 
(Gibbs v. Onger, 12 Vesey, 413.) 

That a surety who discharges the debt of the principal, 
shall, in general, succeed to the rights of the creditor, as 
well direct as incidental, is strongly exemplified in those 
cases in which the surety is permitted to succeed to those 
rights, even against bail, who are themselves in many re- 
spects regarded as sureties. (2 Vern.608. 11 Vesey, 22.) 
That such would be the effect of an actual assignment 
made by the creditor to the surety, or to some third person 
for his benefit, no one can doubt. But, in the cases last 
cited, we find the Court of equity lending its aid to compel 
the creditor to assign the, cause of action, and thus to make 
an actual substitution of the sureties, so as to perfect their 
claim at law. This fully affirms the mght to succeed to the 
legal standing of their principal! ; and, after establishing that 
principle, it is going but one step farther, to consider that as 
done which the surety has a right to have done in his favour, 
and thus to sustain the substitution without an actuai as- 
signment. And, accordingly, we find the dictum expressed 
in Robinson v. Wilson, (2 Madd. Rep. 434.) in pretty 
general terms, “ that a surety who pays off a specialty debt 
shal! be considered as a creditor by specialty of his priaci- 
pal.” 

If the parties in this cause be considered as claiming un- 
der assignment from the holder of the bill, and each as as- 
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signee of the claim against his co-endorsee, according to the 1997, 
actual state of their respective interests, there can be no «~~ 
doubt of the priority here claimed. This subject has un- Lidderdale 
dergone a very serious examination in the Courts of the Robinson. 
United States, and in cases in which, as in this, satisfaction 
had been made by the surety without taking an actual as- 
signment of the debt. 
The first in order of time was that of Burrows & Brown 
v. MWhann & Campbell, administrators of Carnes, (1 De- 
saussure’s Rep. 409.) This was a case exactly the parallel 
of the present in all its circumstances. The parties were 
co-securities to one Banks in a bond to Warrigton, and had 
all contributed, but unequally, to the satisfaction of the 
judgment obtained against them jointly onthe bond. They 
had taken no assignment of the judgment, and Brown and 
Burrows, who had paid most, prayed to be let in as judg- 
ment creditors of Carnes, their co-obligor, in right of the 
judgment obtained by the creditor, Warrington. There was, 
in this case, satisfaction also entered formally on the judg- 
ment, but as this was obtained by the management of Carnes’s 
administrators, it was treated as a nullity, and the complain- 
ants had a priority decreed to them in right of the judgmeni 
against themselves, conjointly with Carnes, their co-obligor. 
The next case was that of Eppes et al., executors of 
Wayles, v. Randolph, (3 Call. 125.) in which the surety to a 
bond, having paid it off, but having taken no assignment from 
the creditor, filed his bill to charge the real estate of the 
principal, upon the ground that he had succeeded to the 
rights of the creditor by the mere act of satisfying the bond. 
It was not questioned, that such would have been the effect of 
an assignment, nor that the aid of the Court would have been 
granted to compel the creditor to assign; but the claim to 
relief was insisted upon the ground, that without such as- 
signment, the surety could only be considered in the rank of 
a simple contract creditor, and, as such, neither having a 
preference to other simple contract creditors, nor the rights 
ofa creditor by specialty, to charge the assets descended. 
This is precisely the defence set up in the present case ; 
but in the case of Wayles vy. /.andolph, the Court decided 
that the surety succeeded to the rights of the creditor, and 
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decreed satisfaction accordingly out of the remaining assets, 
both real and personal ; (p. 159.) modifying their decree, 
however, so as not to atiect the executor with a devastavit 
for any payment made before the filing of the bill. 

In the year 1802, the same point was decided in the Courts 
of Virginia, in the case of Tinsley v. Anderson, (3 Call. 329.) 
In this case, a creditor filed his bill to compel mortgagees and 
judgment creditors to subject the estate of one Anderson toa 
sale, that prior incumbrances might be cleared away, so as 
to let him in for satisfaction; and in applying the proceeds 
of the mortgaged property, the:Court was called upon to 
decide this question in all its latitude. In delivering their 
decree, the language of the Court is, “ that for all sums paid 
by sureties they ought to be placed in the situation of the 
creditors whose debts they have paid, or are bound to pay.” 

That this, then, is the settled law of the State in which 
this contract and this cause originated, cannot be doubted. 
But we feel no inclination to place our decision upon that 
restricted ground, since we are well satisfied with its cor- 
rectness on a general principle, and on authorities of great 
respectability in other States. 

We will, therefore, order it to be certified to the Circuit 
Court of Virginia District, that John Smith, executor of John 
Smith, deceased, is entitled to satisfaction from the assets of 
the estate of John Robinson, with the priority ofa judgment 
creditor of the deceased. 


Certificate sneciaile 
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ets, 1827. 
ee, rw 
. {Loca Law.] De la Croix’ 
avit ao 
De va Crorx against CHAMBERLAIN. Chamberlain 
irts ; 
9.) A concession of lands made by the Spanish authorities at Mobile in 
‘nd the year 1806, cannot be given in evidence to support an ejectment 
oa in the Courts of the United States, the same not having been re- 
as corded, or passed upon by the board of commissioners, or register 
ds of the land office, established by the acts of Congress, relating to 
to land titles in that country. 
eir This cause was argued by Mr. E. Livingston for the March 1st. 
uid plaintiff, and by Mr. Owen for the defendant. 
he 
” Mr. Justice Trimpie delivered the opinion of the Court. March 14th. 
ch This was an action of ejectment brought by the plaintiff in 
od. error against the defendant, in the District Court of the Uni- 
at ted States for the district of Alabama. The plaintiff except- 
yr ed to certain opinions of the Court given in the progress of 
at the trial, and his exceptions having been signed and sealed 
by the judge, a verdict and judgment was rendered against 
‘it him ; which judgment and exceptions are brought before the 
n Court by writ of error. 
of The questions in the case arise entirely out of the bill of 
at exceptions. It states, that “ the plaintiff claimed the land in 


the declaration mentioned as devisee of the late Francis 
Collell, and offered in evidence, as the first link in the chain 
of his title, a concession from the Spanish government to 
the said Francis Collell, a copy of which is annexed to the 
bill of exceptions. The Court decided that the concession 
‘offered in evidence by the plaintiff, being no higher evidence 
of title than a warrant or order of survey, would not sup- 
port an eyectment. The plaintiff offered no other title than 
that above mentioned in evidence. The Court decided, also, 
that the signature of the granting officer of the Spanish go- 
vernment, (the intendant, as well as the assisting officers,) 
must be proved.” These are the opinions excepted to by 
the plaintiff. A history of the case, somewhat different, is 
given by the clerk in the transcript of the record sent up. 
But it was no part of his duty, nor hadhe authority, as clerk, 
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to state upon the record what was offered in evidence on the 


wryse trials, or what opinions were expressed by the Court in re- 


De la 


A CrolX lation to the evidence, otherwise than as stated in the bill of 


Chamberlain exceptions itself. The evidence given on the trial of an is- 


sue at common law is no part of the record, unless made a 
part of it by bill of exceptions, demurrer to evidence, or 
case agreed by parties, and entered of record. Nor are the 
opinions of the Court, given incidentally, in the progress of 
the trial, except so made by bill of exceptions, any part of the 
record. The statements of the clerk, so far as they are con- 
trary to the statements verified by the seal of the judge, must 
be wholly disregarded. 

The concession referred to in the bill of exceptions is, 
upon its face, not a grant, nor a survey,: but it is, as is ex- 
pressed in the bill of exceptions, only a warrant, or order, 
authorizing the deputy surveyor to make a survey, and to 
report the survey when made to the intendant, in order to 
found a grant upon it. The order of survey bears date the 

day of 1806. At that date the Spanish autho- 
rities were in the actual possession of Mebilec, where the 
land lies; and they claimed it as part of the Floridas, then 
belonging to the Spanish crown. The United States claimed it 
as part of Louisiana. But it is not necessary to investigate 
these conflicting claims. The United States have since ob- 
tained the Floridas by purchase and cession from Spain, 
without having previously settled the controverted bounda- 
ry between the Floridas, as claimed by Spain, and Louisiana, 
as claimed by the United States. 

A question of disputed boundary between two sovereign 
independent nations, is, indeed, much more properly a sub- 
ject for diplomatic discussion. and of treaty, than of judicial 
investigation. If the United States and Spain had settled 
this dispute by treaty, before the United States extinguish- 
ed the claim of Spain to the Floridas, the boundary fixed by 
such treaty would have concluded all parties. But as that 
was not done, the United States have never, so far as we can 
discover, distinguished between the concessions of land made 
by the Spanish authorities within the disputed territory, 
whilst Spain was in the actual possession of it, from conces- 
sions of a similar character made bv Spain within the a 
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e knowledged limits. Wewill not, therefore, raise any ques- 197, 
e- tion upon the ground of the want of authority in the inten- th Mind 
of dant to make the concession. No question of that sort seems De la Croix 
s- to have been made in the Court below. Assuming, then, Chamberlain 
2 the authority of the Spanish intendant to make the conces- 
Or sion and warrant of survey, the question made and decided in 
1e the District Court fairly arises, was it a sufficient title to 
of recover upon in the action of ejectment? If the concession 
1e had been made in a country where, at the time, the princi- 
- ples and practices known to the common law prevailed, it 
st would not bear a contest. It would be regarded, at most, as 
an incipient, inchoate right, but not a perfect legal estate. 

s, It would not be such title as would maintain an action of 
K- ejectment. 
r, Was it a perfect legal estate, was it title, according to the 
to Spanish law, which prevailed at Mobile at the time it was 
to made? We apprehend not. It shows, upon its face, that 
he other acts of sovereignty remained to be done to perfect 
o- the title, and which the sovereign power might withhold. A 
he survey was to be made, and, according to the laws and usages 
= of Spain, a formal grant was to be made, in such cases, to 

it complete the title. 
te It may be admitted, that the United States were bound, in 
b- good faith, by the terms of the treaty of cession, by which 
n. they acquired the Floridas, to confirm such concessions as 
* had been made by warrants of survey ; yet, it would not 
* follow, that the legal title would be perfected until confir- 

; mation. The government of the United States has, through- 
ne out, acted upon a different principle in relation to these in- 
4 choate rights, in all its acquisitions of territory, whether 
from Spain or France. Whilst the government has admitted 
d its obligation to confirm such inchoate rights or concessions 
* as had been fairly made, it has maintained, that the legal 
* title remained in the United States, until, by some act of 
h’ confirmation, it was passed, or relinquished to the claimants. 
As It has maintained its right to prescribe the forms and manner 
le of proceeding in order to obtain a confirmation, and its 
‘ right to establish tribunals to investigate and pronounce 
re upon their fairness and validity. This is demonstrated by 
id Vor. XI. 76 








602 CASES IN-THE SUPREME COURT 


1827. the laws which Congress have repeatedly passed, establish- 
orm ing boards of commissioners to investigate these claims, 
De la Croix and to reject or confirm them, or report them to Congress 
Chamberlain in cases of doubt ; and by the acts of Congress requiring all 

such claims to be recorded within prescribed periods. It 
does not appear that this order of survey has ever been re- 
corded or passed upon by the board of commissioners, or 
register of the land office, established by Congress in the 
district in which the land lies. It can, therefore, derive no 
aid from the laws of the United States. 

A law of Alabama was mentioned in the argument, as 
lraving some bearing on the case. That law provides, 
*¢ that all certificates issued in pursuance:of any act of Con- 
gress, by any of the boards of commissioners, registér of 
the land office, &c. upon any warrant or order of survey, 
&c. for any lands, &c. shall be taken and received as vest- 
ing a full, complete, and legal title, &c. so far as to enable 
the holder of such certificate to maintain any action,” &c. 
This case is not brought within the provisions of this law; 
for it does not appear that any such certificate had been is- 
sued thereon. 

It was insisted by the plaintiff’s counsel, that, admitting 
the order of survey was not in itself title, still the judgment 
ought to be reversed, because, as the bill of exceptions 
states, “ that the plaintiff offered the order of survey in 
evidence as the first link in his chain of title ;”? the opinion 
of the Court precluded him from offering other evidence of 
title—as, for example, a survey or grant founded on the or- 
der of survey. This argument proceeds upon a mistake. 
The expressions in the bill of exceptions, that he offered 
the order of survey “ as the first link in the chain of his 
litle,” do not import, as the argument supposes, that he 
had, or might have, a survey or grant to offer, in addition 
to the warrant of survey. The words refer to the state- 
ment, that the plaintiff claimed as devisee of Mr. Collell, 
and mean, that after offering Collell’s title, or the warrant 
of survey granted to Collell, as the first link in the chain of 
his (the plaintiff’s) title, he intended to go on and complete 
the chain from that first link, by proof to establish the se- 
«ond link, namely, his tithe as devisce. This is evident 
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oot from what is afterwards qua, that he offered “ no other 1827. 
y title than the order of survey.’ a 
oe Again ; the Court does not reject the order of survey, De la Croix 
5 all and exclude it altogether as evidence; but, assuming that Chambeslain 
Bi the paper offered is evidence of the party being proprietor 
ais of the order of survey, the Court decided, that such order 
rw of survey was not title to recover on in the action of eject- 
a ment. It was a decision, not upon the admissibility of the 
_ order of survey as eyidence, but upon its legal effect when 
™ admitted. 
vn It is not easy to comprehend the object of the latter 
ae statement in the bill of exceptions, “ that the Court decided 
- of the signatures, &c. ought to be proved.’ It does not say 
yey they were not proved. It does not state that the paper was 
as . rejected because the signatures were not proved. But if the 
sble bill of exceptions had so stated, we think the exception on 
&e that ground could not be maintained. The warrant of sur- 
aie vey does not appear to have been recorded ; ‘it purported to 
: is. be the act of foreign officers, and was not verified by the 
great seal of the nation to which they belonged, or any other 
: authoritative official seal, which was either known, or could 
a be proved. The Court and jury could not be presumed 
am cognizant of their signatures. How, then, could the genu- 
om ineness and authenticity of the document be proved, other- 
. wise than by proof of the signatures of the.officers by whom 
= it purported to be made? It was not of that class of pub- 
e of lic instruments which prove themselves, and, consequently, 
- it ought to be proved in the mode ordinary instruments are 
- required to be verified by the rules of evidence. 
re . 
his Judgment affirmed, with costs. 
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Davinson and Another, Plaintiffs in Error, against ‘Tayor, 
Defendant in Error. 


The bail is fixed by the death of the ;rincipal after the return of 
the ca. sa. and before the rewarn of the scire facias ; and the bail is 
‘ > . 
not entitled to an exoneretur in such a case. 


THIS cause was argued by Mr. Jones for the plaintiffs in 
error,and by Mr. Cove for the defendant in error. 


Mr. Chief Justice Marsuatu delivered the opinion of the 
Court. 

This is a case of bail, and is to be decided by the princi- 
ples of English law, which the case finds constitute also the 
law and practice of Maryland on the subject. According to 
these principles, the allowance of the bail to surrender the 
principal after the return of a ca. sa. is considered as a mat- 
ter of favour and indulgence, and not of right, and is regula- 
ted by the acknowledged practice of the Court. To many 
purposes, the bail is considered as fixed by the return of the 
ca. sa. But the Courts allow the bail to surrender the prin- 
cipal within a limited period after the return of the score fa- _ 
cias against them, as matter of favour, and not as matter 
pleadable in bar. In certain cases even a formal surrender 
has not been required, where the principal was still living, 
and capable of being surrendered, and an exoneretur would 
be entered, and the principal discharged immediately upon 
the surrender. But the rule has never been applied to cases 
where the principal dies before the return of the scire facias. 
In such a case, the bail is considered as fixed by the return 
of the ca. sa.. and Ins death afterwards, and before the re- 
turn of the scire facias, does not entitle the bail to an exone- 
retur. ‘The plea is, therefore, bad; and the judgment is af- 
firmed, with six per centuin damages, and costs. 
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Scort and Others, Appellants, against Surerve and 
Others, Respondents. 


Relief in equity against a judgment at law, upon certain bonds given 
for the indemnity of the obligee, as endorser of notes drawn by 
the obligor, the consideration having failed. 

The assignee of such bonds takes them subject to all equities exist- 
ing between the original parties. 


THIS cause was argued by Mr. Swann, for the appellants, 
and by Mr. Taylor, for the respondents. 


Mr. Justice Tompson delivered the opinion of the 
Court. 

This case comes up by appeal from the Circuit Court of 
the District of Columbia for the county of Alexandria. The 
object of the bill filed in the Court below, was to obtain re- 
lief against a judgment at law recovered ayainst Shreeve, 
the appellee, upon certain bonds given by him to Elisha 
Janney, and which bonds had been assigned to the appellant, 
Scott, as his trustee, for the benefit of his creditors. 

In the progress of the cause, it was deemed necessary -by 
the Court, that the Bank of Potomack should be made a 
party defendant. A supplemental bill for that purpose was 
accordingly filed, and the bank made a party. 

The first inquiry that seems naturally to arise is, how the 
case stood as between Shreeve and Janney, the original par- 
ties tothe bonds. The material facts upon which the com- 
plainant in the Court below relied for relief, are not denied 
by the answer of Scott. From the bill and answer, and 

exhibits in the cause, accompanied by a written agreement 
between the solicitors of the parties, before the cause was 
set down for argument, the leading facts in the case appear 
to be, that some time in the year 1808, Shreeve failed in 
business, being indebted to the Bank of Potomack in the 
sum of 6,300 dollars, upon a note discounted at the bank. 


Jan. 18th. 


Jan. 20th. 
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and upon which Janney was the endorser ; for whose secu. ie 


rity Shreeve transferred to him, and John Roberts, who was 
also his endorser upon other notes, certain property at a va- 
luation, but which, upon settlement of accounts between 
them, fell short of Janney’s responsibility to the bank upon 
his endorsement, 1,980 dollars 88 cents; for which, by 
agreement between the parties, Shreeve gave to Janney five 
bonds, payable in five annual instalments, and Janney was 
to pay the note to the bank, upon which he was the endor- 
ser. The note, however, was continued running in the 
bank in its original form, Janney appearing responsible as 
endorser only. This note was renewed from time’to time 
until the 19th of May, 1809, when, by the payments which 
had been made by Janney out of the property assigned by 
Shreeve, it was reduced to the sum of 3,306 dollars; and 
Janney himself having failed about this time, no further 
payments were made upon this note until the month of 
June, 1818, when Shreeve, after a long absence, returned 
to Alexandria, and was called upon by the bank for pay- 
ment of his note, upon which he paid the sum of 3,355 
dollars 29 cents, being’the amount of principal and interest 
due upon the five bonds which he had given to Janney. 
Upon this brief statement of the facts as between Shreeve 
and Janney, it will be seen, that Shreeve was exposed to a 
double responsibility for the same debt. He was liable on 
his note held by the bank, (unless the bank may be consider- 
ed as having assented to the arrangement, and accepted 
Janney as solely responsible on the note, which will be 
hereafter considered,) and he was also liable to Janney on 
the bonds which he had given him. For the purpose of in- 
demnifying Shreeve against his responsibility to the bank, 
Janney gave him the instrument bearing date the Ist of 
March, 1809, acknowledging that Shreeve had satisfied him 
by his bonds of the 28th of February, 1809, for all demands 
against him as security at bank, and for all other accounts ; 
and that the note above referred to, although originally dis- 
counted for the use of Shreeve, was continued ‘in his name, 
but for the convenience of him, Janney, and engaging to 
save Shreeve harmless from the said note. and in due time 
to take it up. 
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: ie objection i is here made to oiataigini: this bill in equity, 1827. 
because there was a complete and adequate remedy atlaw. wrt! 
But this objection cannot be sustained. The bonds given 
by Shreeve to Janney were simply for the payment of mo- Shreexe. 
ney, and although the consideration for which they were The plaintiff 
given had failed by Janney’s neglect to pay up the note in below entitled 
the Bank of Potomack according to his engagement, this post Le 
could not have been set up at law asa defence in the suit rom. 
upon the bonds; nor could he, in that suit, have set off the quate remedy 
amount paid to the bank upon his note. The engagement -_— 
of Janney, on assuming the payment of the note to the bank, 
was a contract of indemnity only, and rested in damages, 
and could never form the subject of a set-off at law; and 
although an action at law might be maintained against Janney 
upon this indemnity, it would be going too far, even if Jan- 
ney was solvent, to say, that a Court of equity could not in- 
terpose and stay a recovery upon the bonds,-but that the 
party must be turned round to his remedy at law upon his 
indemnity. But, in the present case, it would be gross in- 
justice, and a certain denial of all remedy, to refuse relief 
on this ground, Janney having become insolvent. There 
was, then, no defence at law which Shreeve could have set 

up against these bonds, nor had he any other remedy at law 
to which he was bound to resort. 

Was there, then, any defence which he could have set up 
against a suit upon his note if he had permitted the bank to 
prosecute him? N ne is perceived by the Court. He stood 
upon the note as maker, and was liable to the bank as such ; 
and although, by the agreement between him and Jamey, 
the note was continued in that form for the convenience of 
Janney, yet the bank was no party to that arrangement, 
and could not be bound by it. Even admitting the knowledge 
of that agreement by the bank, it certainly could not have 
been set up as a defence to the note, unless it could be 
shown, that there was an express or implied agreement to 
accept Janney as the debtor, and to-discharge Shreeve. 

It has been urged, however, on the part of the appellants, 

that the statute of limitations had fun against the note, and 
ihat Shreeve might and ought to have availed himself of it. 
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1827. If the statute of limitations had run against this note, and 
or. =might have been pleaded, we should be very unwilling to say 
Scott that Shreeve was bound to plead it. It is a defence which 
Shreeve. a party may often avail himself of with great justice and pro- 
The piaiotif priety. But whether he will or not, must be left to his own 
not bound to election. It is, however, unnecessary to inquire into the 


or duty or obligation of Shreeve to have pleaded the statute, 


tations. under the circumstances of the case, because we do not 
think it could have been set up as a defence to the ac- 
tion. 


The letter of license given by the bank ‘to Shreeve bears 
date on the 12th January, 1809, and was for the term of 
seven years, which, of course, expired in January, 1816. It 
certainly cannot be pretended that the statute ran during the 
continuance of this letter of license. Payment of the note 
was demanded by the bank, and made by Shreeve, in June, 
1818, about-two years and five months after the expiration 
of the letter of license, a period much within the time ne- 
cessary to bar the actions 

The assignee The next inquiry is, whether Scott, the assignee of Jan- 
oF dg ents ney, has acquired any greater right or interest in these bonds 
Sey ein ‘than Janney himself had. So far as relates to the question, 
ties existing Whether the consideration had failed, the assignee stands 
poser a precisely in the situation of the original party. He took the 
ties, bonds subject to all existing equities. This is the settled 
rale in chancery, and that which is recognised by the laws of 
Virginia which are in force in Alexandria. Nor has any thing 
occurred, since the assignment, to give to Scott or the credit- 
ors of Janney any additional rights. ‘These bonds were as- 
signed by Janney as his own property, and for the benefit of 
his own creditors, which was a violation of the trust and confi- 
dence reposed in him by Shreeve. They were given ex- 
pressly, according to the agreement of the parties, to provide 
for the payment of the note to the bank of Potomack ; and it 
is admitted that no part of this note has been paid out of the 
funds of Janney. The note had been reduced from $6,300 
to $3,306, at the time Janney failed.in the spring of 1809; 
but these payments were made out of Shreeve’s funds, as- 
signed by Janney to Roberts by the deed of the 11th of Au- 
gust, 1808. And it is also admitted that Scott, the assignee, 
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has made no payments upon this note since the assignment to —_1.g97, 
him. ‘The creditors of Janney have, therefore, been de-" we —~w 


Sco 


prived of none of his funds, nor can they have any right to : 


tt 


claim the benefit of those bonds, which must be deemed to Shreeve. 


have been held by Janney in trust for the bank, and not as 


Remaining 


his own property. inquiry, whe- 
er ° —— ther the bank 

The only remaining inquiry is, whether-the bank, by any jag accepted 
express or implied agreement, accepted Janney as their ee me... 
" ‘o * oa’ ee eir sole debt- 

debtor, and discharged Shreeve from his responsibility. cr, and diss 
charged tha 


The answer of the appellant, Scott, alleges, that Janney 
considered himself as ha\ing assumed the payment of the 
note in question, and that he was considered debtor to the 
bank for the same, and was solely relied upon by the bank 
for the payment of the note. That he believed the bank 
had full knowledge of the deed of the 11th of August, 1808, 
by which provision was made for the payment of the note, 
and were satisfied with it. And he further alleges, that the 
bank was so well satisfied with this provision, that it consi- 
dered neither Janney nor Shreeve liable for it. 

If these allegations were supported by proof, they would 
go far, if not conclusively, to show that the bank had adopt- 
ed Janney as solely responsible for the note, and had dis- 
charged Shreeve. Ifso, the payment by Shreeve would be 
considered voluntary, and without any legal obligation, and 
would form no objection to the recovery on the bonds, 

The bank, however, denies it was a party to the arrange- 
ment made by the deed of the 11th of August, 1808, or 
that it made any stipulation or agreement with Shreeve or 
Janney, in any manner connected with that deed, unless 
the order of the 12th of January, 1809. (the letter of license,) 
be considered as connected with it. The answer further 
denies, that the bank ever did release, or agree to release, 
Shreeve, or that it ever did look solely to Janney, or the 
trust estate created by the deed of the 11th of August, 1808. 
It admits, that when this deed was executed, Janney and 

Roberts were both directors of the bank, but avers, that no 
proposition in relation to it ever came before the board pre- 
vious to the 12th of January, 1809, when the letter of license 
was granted to Shreeve, with the concurrence of Janney. 
and Roberts, sitting and acting as directors of the bank, 

Vor. XI. 77 


plaintiff. 
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The answer of Scott is not evidence against the bank, 


wr and his allegations with respect to the bank’s havipg accept- 


Scott 
v. 
Shreeve. 


ed Janney as the sole debtor for this note, are entirely un- 
supported by proofs, and must be laid out of view, as they 
are positively denied by the auswer of the bank, and which 
answer is strongly supported by the order for the letter ‘of 
license, which was granted subsequent to the arrangement 
between Shreeve and Janney. For, if the bank had consi- 
dered Shreeve exonerated from the payment of the note, 
there could have been no necessity for, or propriety in, giv- 
ing him a letter of license. Indeed, it. would have been 
absurd to give a letter of license to aman who was not a 
debtor to the bank. The order for this purpose is cautious- 
ly drawn, so as to retain the responsibility of both maker and 
endorser. The indulgence is granted expressly upon the 
condition that it is sanctioned by Janney, and without lessen- 
ing the right of the bank against hims 

Nor is the bank chargeable with negligence that can in any 
manner prejudice its rights, or of which the appellant has 
any right to complain. The indulgence was granted with 
the concurrence of Janney, and under an impression, no 
doubt, by all parties, that the trust fund created by the deed 
of the 11th of August, 1808, would be sufficient to satisfy 
this note. And it was upon this supposition, no doubt, that 
the letter of license for seven years was granted to Shreeve. 
No steps would be taken against him until the expiration of 
that time, and demand of payment was made as soon there- 
after ashe returned to Alexandria. 

The utmost, then, that can be alleged against the bank 
is, that it had full knowledge of the provision made by 
the deed of ihe 11th of August, 1808, for the payment 
of this note. And, admitting that provision to have been 
amply suflicient, it would not bind the bank without its as- 
sent to resort to that fund alone, and discharge the parties 
to the note. The bank could have no objection to the pro- 
vision made by that deed for the payment of the note, as it 
would add to its security if the maker and endorser were 
also held responsible. And the proceedings in relation to 
the letter of license are conclusive to show, that it was the 
understanding of all parties, that the bank had not, at that 
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time, relinquished its claims upon Janney and Shreeve 
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for the payment of the note. ryan 
We are, accordingly, of opinion, that the” decree of the — 

Court below, granting a perpetual injunction against the ap- Allegre. 


pellant, and a dismission of the bill as to the bank, be affirm- 
ed, with costs." 


[ApmiRALTY JouRIspICTION. | 
Ramsay against ALLEGRE. 


Quare, Whether a suit in personam in the Admiralty may be ‘main- 
tained against the owmer of a ship by material men furnishing 
supplies for the ship in her home port, where the local law gives 
no specific lien upon the ship which can be enforced bya proceed- 
ing in rem? 

However this may be in general, such suit cannot be maintained 
where the owner has given a negotiable promissory note for the 
debt, which is not tendered to be given up, or actually surrendered, 
at the hearing. 


APPEAL from the Circuit Court of Maryland. 

This was a libel filed in the District Court by the appel- 
lant, Ramsey, against the respondent, Allegre, alleging that 
the appellant, at the special instance and request of the re- 
spondent, owner, ship’s husband, or consignee of the schoo- 
ner Dorothea, had performed various work and labour, and 
found and provided various materials for the use of the said 
schooner, to equip and prepare her for a voyage on the high 
seas, amounting to the sum of 2,428 dollars, 84 cents; that 
the appellant had often applied to the respondent for pay- 
ment, and been refused ; and praying process according to the 
course of the Admiralty. &c. A plea was filed by the re- 
spondent, atlezing, among other things, that he had given the 
libe!lant his negotiable promissory note for the debt. It 

appeared, at the hearing, that the appellant had furnished 
the materials in question at the respondent’s request, and 
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that the latter had given his negotiable promissory note for 
the same, which the appellant accepted, giving the following 
receipt therefor : “ Received a note, at four months, which, 
when paid, will be in full for the above amount.” The note 
not having been paid, this suit was brought. The District 
Court dismissed the libel, upon the ground, that the jurisdic- 
tion of that Court, as an Instance Court of Admiralty, in the 
cause, was waived by the acceptance of the promissory note; 
and the decree having been affirmed in the Circuit Court, 
upon the same ground, the cause was brought by appeal to 
this Court. 


The Attorney General and Mr. Meredith, for the appellant, 
argued, that the District Courts, proceeding as Courts of ad- 
miralty and maritime jurisdiction, might take cognizance of 
material suits by material men, either an personam or in 
rem.“ The only question here was, whether the jurisdic- 
tion was waived by the appellant’s taking the note as condi- 
tional payment. The note did not extinguish the debt, and, 
consequently, could not affect the jurisdiction which origi- 
nally attached on account of the nature of the debt With- 
out some special agreement to consider the note as payment, 
it could not be so regarded. It only operated as a suspen- 
sion of the remedy during the time allowed for its payment. 
If unpaid, the party might resort to his original right of ac- 
tion, as if no note had been given.’ Such is the doctrine of 
the common law; and the civil law, which gave the rule to 
the admiralty, would be found in accordance. <A novation 
is the substitution of a new for an old debt, by which the 
latter is extinguished. It may be made of a debt payable at 
a future day, or of a debt presently due, by a new engage- 
ment, allowing a term of credit. But the consent of the cre- 
ditor must be positively declared, as the law will not pre- 
sume that he means to abandon his rights under the first 
contract.‘ No authority or principle could be found to war- 


a The General Smith. 4 Wheat. Rep. 433. 

b Chitty on Bills, 5 ed. 123. 130. 6 Cranch. 253. 2 H. Black. 
317. 5 Term Rep. 141. 1 Evans’ Pothier, 380. (a) 

e Evans’ Pothier, 380. 386. 
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rant the assertion, that, although the original contract in this 
case was not extinguished, the suspension of the right of ac- 
tion took away the jurisdiction of the admiralty, so that it 
could not again be resorted to. 


Mr. Hoffmanand Mr. Meyer, contra, insisted, that the pro- 
missory note given in this case wasa personal security taken 
en land, and in all respects assimilated, the case to that.of the 
claim for the master’s wages. Although, in general, locali- 
ty might not be the test of admiralty jurisdiction, it might 
reasonably be contended that where the credit is personal, 
and the security of a kind exclusively cognizable at com- 
mon law, the locality should fix the jurisdiction. In the case 
of contracts, the admiralty jurisdiction, in personam. ought to 
be merely.co-extensive with the proceeding in rem: and as 
the domestic character of the vessel freed the thing from ju- 
risdiction, the person of the owner ought also to be exo- 
nerated.* As a security had- been accepted, which had 
the effect of extinguishing a common law lien during the 
term of the note, no process could have been instituted in the 
admiralty on the original contract ; and the idea of reviving 
a jurisdiction, which had been thus suspended, was a no- 
velty not countenanced by any‘legal analogy. Supposing 
the jurisdiction of the Admiralty to be dependant upon the 
existence of a lien as defined by positive law, the authorities 
would show that such a lien was extinguished at common 
law by a new agreement.’ It had been expressly deter- 
mined, that in- cases of dealings or obligations, naturally 
within the appropriate jurisdiction of the Admiralty, if a 
special contract be entered into, or a special security be ta- 
ken, the common law jurisdiction will attach as in ordinary 
cases, even though the new agreement does not operate 
technically by way of extinguishment.’ 


Mr. Chief Justice Marsnatt delivered the opinion of 
the Court : that, as it did not appear by the record, that the 
note had been tendered to be given up, or actually surren- 


a 4 Wheat Rep. 43°. 

b Yelv. 66. Selw. N. P. 1163. 3 Burr. 1493. 

¢ 4 Burr. 1950. 1 Peters’ Ad. Dec. 238. 6 Term Rep. 820. ¢@ 
Bre. Civ.and Adm, Law, 88.97. 1 Salk. 31. 
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dered, at the hearing in the Court below, the decree would 


worn be affirmed, it not being necessary to consider the general 


Ramsay 
Vv 


Allegre.. 


question of jurisdiction. 


Mr. Justice Jounson. I concur with my brethren in 
sustaining the decree below, but cannot consent to place my 
decision upon the ground on which they have placed theirs, 
I think it high time to check this silent and stealing progress 
of the Admiralty in acquiring jurisdiction to which it has no 
pretensions. Unfounded doctrines ought at once to be met 
and put down; and dicta, as well as decisions, that cannot 
bear examination, ought not to be evaded and permitted to 
remain on the books to be commented upon, and acquiesced 
in, by Courts of justice, or to be read and respected by 
those whose opinions are to be formed upon books. It af- 
fords facilities for giving an undue bias to public opinion, 
and, | will add, of interpolating doctrines which belong not 
to the law. ° 

There need be no stronger illustration given than this 
case affords. Here is a libel, 1n personam, on a contract, 
in the Admiralty, filed expressly upon the authority of the 
case of The General Smith. 1! bad never read the report of 
that case, that I recollect, until the argument in this cause ; 
or, if | had, | attached so little importance to any thing in it 
besides the point that it decides, as to have forgotten that 
such doctrines were to be found in the reports of our deci- 
sions. But, upon being examined, what does it amount to? 
A gentleman of the bar, whose knowledge, particularly in 
the Admiralty, commanded the highest respect in this Court, 
is reported to have laid down a doctrine in very explicit 
terms, which, I will venture to say, has no authority in law ; 
and the Court, carried away probably by the influence of 
his concessions, echoes them in terms which are not only 
not called for by the case, but actually, as 1 conceive, con- 
tradicted by the decision which is rendered. 

The correctness of the decision in the case of The Ge- 
neral Smith, cannot be questioned; it dismisses the libel 
upon the ground, “ that material men and mechanics, fur- 
nishing repairs toa domestic ship, have no particular lien 
upon the ship itself for the recovery of their demands.” 
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But why have they no lien upon the ship ? or, to speak more —_ 4.97, 
correctly, why are they precladed froma remedy in the Ad er ne 
miralty for subjecting the ship to arrest and sale in order to weed 
satisfy’ their demands? It is because jurisdiction over the Allegre. 
contract has been taken from the. Courts of Admiral- 
ty, and the exercise of jurisdiction, in such a case, prohi- 
bited to them by the common law Courts of Great Britain 
for hundreds of years. Andit is a fact of the most positive 
certainty and notoriety. that so far from retaining jurisdic- 
tion over this contract in personam, after being driven from 
jurisdiction im rem, that the former was first surrendered, and 
that in the most unequivocal terms. 
I refer to the resolutions of February, 1632, adopted by 
the King in council, and subscribed by all the judges in Eng- 
land, and to be found in the collection of the sea laws, and 
in various other books.; by the second section of the second 
article of which it is declared, that ‘ ifsuit be in the Court 
of Admiralty for building, or mending, saving, or necessary 
victualing of a ship, against the ship itself, and not against 
any party by name, but such as for hts interest makes him- 
self party, (i. e. a claimant,) no prohibition is to be grant- 
ed, though this be done within the realm.” 
This resolution implies an express recognition, that if such 
suit be instituted against the person, a prohibition shall issue. 
And this [ hold to be the test of admiralty jurisdiction ; for 
wherever a prohibition will issue, the jurisdiction has been 
taken away from the admiralty, or it never possessed it. 
And, accordingly, for two hundred years has this jurisdiction 
been abandoned by the British Courts, with the single ex- 
ception of seamen’s wages ; an exception, of which it may 
emphatically be said, “ probat segulam.” For, if any one 
will take the trouble to refer to the language of Ch. J. Holt, 
in the case of Clay v Snelgrave, he will there find it said, 
“that it is an indulgence that the Courts at Westminster 
permit mariners to sue for their wages in the Admiralty 
Court, because they may all join in suit, and is grounded 
upon the principle, that ‘ communis error facit jus.’ ” 
(Lord Raym. 576.) 
This privilege is denied to the master, and even toa mate 
succeeding to the master, when he sues for his wages as 
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master; so rigid are the Courts of Westminster in confining 
the admiralty to the few contracts over which it is permitted 
to retain jurisdiction. And when it is argued. that this dis- 
crimination to the prejudice of the master. is confined to 
his suit in rem. and that no case can be found in which his 
remedy in personam, in the admiralty, has been denied him, 
it becomes necessary to remind counsel, that this may have 
proceeded from no one’s ever having had the temerity to 
prefer such a suit—a consequence which would necessarily 
follow from what | hold to be undeniable, that, except on 
the contract for seamen’s wages, the proceeding in personam 
upon contracts is now unknown to the British admiralty tri- 
bunals. 

I will sketch a brief history of the admiralty jurisdiction ° 
over contracts, and a view of its present state. 

The study of the history of the admiralty jurisdiction in 
England, in common with that of all the Courts of that 
kingdom, except the common law Courts, presents an in- 
structive lesson on the necessity of watching the advance- 
ment of judicial power, in common with all power; inas- 
much as it shows in what small beginnings, and by what in- 
direct and covert means, aided by perseverance and inge- 
nuity, originated the mighty structures against which, ulti- 
mately, the legislative and judicial power of the country had 
to exert the full force of their united efforts. 

The vast variety and importance of the subjects which 
ihe admiralty had appropriated to itself, will appear ina 
variety of authors; but | would refer the reader to Godol- 
phin’s * View of the Admiral Jurisdiction,” as well for its 
antiquity as the great learning and respectability of the au- 
thor. There, it will be seen, that the admiralty, before the 
time of Richard Il. had arrogated to itself.a scope of judi- 
cial. legislative, and ministerial power, which withdrew from 
the trial by jury, and placed under the surveillance of the 
crown, of which the admiralty was only the representative, 
more than half the jurisprudence, and particularly the com- 
mercial jurisprudence of the kingdom. 

The statutes of 13th and 15th Richard I]. were passed to 
set limits to this power, but such was the stability it had al- 
ready acquired, that it was not until the act of 2 Henrv IV 
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c. 11. which gave to the subject exactly the right which the 
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constitution of the United States gives to its citizens, against .-~-—~/ 


unconstitutional laws, was passed, that this overgrowm power 
could be effectually restrained. For it could then no lon- 
ger prescribe its own limits in prejudice of the individual, 
and to the exclusion of his common law rights. Neither 
the King nor his proctor could any longer justify or secure 
the individual who resorted to the Admiralty in a case in 
which the common law could give redress. (3 Levinz. 
353.) 

The act of 13 Richard says, upon complaint of encroach- 
ments made by the admirals and their deputies, it is enact- 
ed, “ that the admirals and their deputies shall meddle with 
nothing done within the realm, but only with things done 
upon the sea;”? and the 15th Richard, c. 3. “ that in all 
contracts, pleas, and quarrels, and other things done within 
the bodies of counties, by land or water, the admira’ siall 
have, no cognizance, but they shall be tried by the law of 
the land.” And the 2d Henry IV. c. 11. provides, ** that 
he that finds himself aggrieved against the form of the sta- 
tutes of Richard, shall have his action by writ grounded 
upon the case against him that so pursues in the Admiralty, 
and recover double damages.”’ 

The check given by legislative provision was followed up 
by prohibitions from the common law Courts, and suits un- 
der the statute of Henry, until, upon the murmurs of the 
Lord High Admiral at the checks imposed upon his power, 
the subject was taken up by the King in council in 1632, 
and a kind of compromise entered into, to, which all the 
different tribunals appear to have at first conformed ; but in 
which, after a time, the common law judges appear to have 
discovered, that the crown and the Admiralty had gained 
too decided an advantage over them to admit of its being 
adhered to as a correct exposition of the statutes of Richard. 
Hence, in the 3d edition of Croke’s Reports, at the end of 
the 2d volume, we find these resolutions declared to be of 
no authority, as undoubtedly they were not, since it was not 
a regular judicial act. But in this, it must be noticed, that 


the authority denied to those resolutions was not on the sub- 
Vou. XI. 78 
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ject of those powers which the Admiralty renounced, but of 
those which they retained. 

Upon this ground, it is wel! known, that these resolutions, 
although printed in the Ist and 2d editions of Croke’s Re- 
ports, were omitted from the 3d. Tie mantissa at the end 
of the edition of 1767, deciares their rejection as authority. 
But, even before the adoption of those resolutions, a deci- 
sion had taken place, which was conclusive, as well against 
iheir jurisdiction over the particular contract here under 
consideration, as against their right of proceeding upon it 
by process in personam. 

I allude to Craddock’s case, (2 Brownl. 37.) which was 
decided in the 7th of James, or in the year 1608. twenty- 
‘our years before the date of these resolutions. ‘Ths was 
listinctly the case of a material man; his purchases were 
of cordage, powder, and shot, for a ship, and the party of 
whom they were bought sued Craddock in the Court of Ad- 
miralty. A prohibition was granted, and the reason assigned 
by the Court is, that the statute 15 Richard Il. “ that the 
admiral shall not meddle with things made within the realm, 
but only of things made upon the sea, and here the contract 
was at St. Katharine’s Stairs, in the body ofa county.” And 
thus we see, that in the resolutions alluded to, the claim to 
jurisdiction in personam, denied the Admiralty by the effect 
of that adjudication, is abandoned by them; at the same 
time that they assert the right to exercise jurisdiction in rem 
upon the same class of contracts. It was not long after, 
however, that the exercise of jurisdiction in rem was also 
taken from them. And yet there is a semblance of autho- 
rity for their having exercised it during the interval of time 
between the adoption of the resolutions of 1632, and when 
they were declared to be of no authority. I allude to that 
quotation from 1 Rolle’s Abr. 533. which is copied into Ba- 
con’s Abridgment, p. 196. of the Ist vol. and there, toge- 
ther with the note which refers to Cro. Charles, 296. has re- 
mained the permanent source of many an error to those 
who have not taken the trouble to examine into the authori- 
ty for the law there laid down. 

This subject will be found learnedly examined in the cases 
of Clinton vy. The brig Hannah and ship General Knox, de- 
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cided in the Admiralty by Judge Hopkinson, of Pennsylva- 
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nia, in the year 1781 ; and hy Judge Bee in the Admiralty we —~ 


of South Carolina, in the case of Shrewsbury v. The sloop 
Two Friends, in 1786; in both which cases the authority 
of those quotations is rejected, and the lien of the ship- 
wright to sue in rem in the Admiralty denied. (Bee’s Adm. 
Rep. 419. 433.) 

Both those cases go to show the law of this subject at the 
adoption of our constitution, and they merit high respect, 
both for the known abilities of the judges who pronounced 
them, and the intrinsic learning they display. They show 
plainly, that the quotations mentioned rest altogether on the 
authority of the resolutions of 1632, to which certainly no 
lawyer will attribute authority any farther than they go to 
show, that the Admiralty did not even then pretend to the 
jurisdiction in personam upon contracts at all, and upon very 
few even in rem. 

It may seem surprising, that from the time of Richard the 
Second down to the beginning of the 17th century, the ju- 
risdiction of the Admiralty Court should have attracted so 
‘little of the attention of the common law Courts. One 
principal cause will be found in the civil wars, and the low 
state of commerce ; and when the nation returned to a state 
of tranquillity, the power and vigour of her monarchs left 
little scope for legislative or judicial action. Yet there are 
cases to show, that the subject was not forgotten; and when 
the increase of commerce, and the weak reign of the Stew- 
arts, presented a motive and an opportunity, that the atten« 
tion of the nation was attracted to the usurpations and un- 
constitutional power exercised by that Court. 

it is obvious, also, from the cases and discussions of that 
day, that the common law Courts were embarrassed by a 
technical difficulty, arising out of the necessity of laying a 
venue to cvery action. As soon as this was removed, (and 
the advocates of the Admiralty murmur very much at the 
supposed absurdity of removing this absurdity,) the pro- 
gress of the common law Courts was rapid in wresting from 

the Admiralty every species of contract, leaving them none 
to act upon, on which they could themselves render com- 
plete justice according to the established rights of the par- 
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ties. They are charged with absurdity and inconsistency, 
but | pronounce the charge utterly groundless; for the one 
principle runs through all their decisions, that of subjecting 
to the trial by jury every cause in which that form of trial 
could be applied without injury to the parties’ rights. It is 
true, that where they found them in the exercise of a power 
analogous to that of a Court of equity, they did not take from 
the Admiralty a power which they should only have handed 
over to another civil law Court; they had no motive, if they 
had the power, to make the transfer. And hence the Admi- 
ralty is left in the exercise of jurisdiction in cases of hypo- 
thecation, bottomry, and a kind of specific execution be- 
tween part owners of ships. Their jurisdiction of prize 
aud salvage are royalties, and that over seamen’s wages is 
a peculiarity, but perfectly reasonable and consistent, in 
whatever light it be viewed. In the sea laws it is called “ a 
custom of the realm.”” Ch. J. Holt, we have seen. puts it 
on the ground of a positive concession and communis error, 
And the judges often say? ** we permi: them to exercise this 
jurisdiction, because they may sue together there, and must 
sue severally in the common law Courts, and there they can 
have remedy upon the body of the vessel, which they can- 
not have here ;”’ thus placing the exception in their favour 
upon the conceded ground of incapacity 1 the common law 
Courts to do complete justice,and the equitable ground of 
preventing a multiplicity of suits. 

My own opinion is, that it stands on a much higher ground, 
and has its basis in the same policy which makes their wages 
to depend on the safety of the ship they navigate, by giving 
them, in that event, every possible chance of getting com- 
pensated. To which we may add, that their thoughtless 
character and ignorance renders them emphatically the 
wards of the Admiralty, while the law on which they earn 
or lose their wages is a system of the Admiraity. ‘The as- 
sertion of the general principle agamst the captain’s con- 
tract, finds its solution in his right to receive the freight in 
preference even to his owner, and thus to pay himself; and 
in the perfect competence of the common law Courts to do 
justice in his contract with the owner. In the case of ran- 


som, he still may resort to the Admiralty, and proceed in 
rem. 
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But, right or wrong, it is not to be questioned at this day, 
that the Admiralty have lost their jurisdiction over con- 
tracts, with the exceptions stated. The most animated ad- 
vocates of the Admiralty do not deny this. They mourn 
bitterly over its fall, but uniformly acknowledge that they 
are eulogizing the dead. In Godolphin, Sir Leoline Jenkins? 
Works, and the collection of the Sea Laws, will be found all 
in substance that ever was said on this subject. Yet they 
all unequivocally acknowledge that its jurisdiction has long 
since been at an end over contracts, and im personam, with 
the exceptions I have stated; while they dwell eloquently 
on'the folly of plucking this ‘ diamond from the crown ;” 
and enlarge greatly on the inconvenience of leaving toa jury 
the decision of causes which could be so much more advan- 
tageously disposed of by a single Judge, and by a system of 
Jaws peculiar to the Admiralty Courts ; and arraign with se- 
verity the inconsistencies, absurdities, and unkindly feelings, 
with which the common law Courts have stripped the Ad- 
miralty of its ancient and eminent power. Even Brown, the 
modern champion in Europe of the Admiralty jurisdiction, 
but who obviously has only caught the feelings, and borrow- 
ed the arguments of those who have gone before him, is 
forced reluctantly to acknowledge that the Admiralty has for 
ages been stripped of these powers, though he would spare 
no effort to restore them if he could. (See Appendix to his 
2d vol. and note at the end, said to be omitted at p. 100.) 

It has sometimes been conteaded that the decisions of the 
common laweCourts, as exemplified by their granting prohi- 
bitions, is not conclusive against the Admiralty jurisdiction 
—that it is a disputed jurisdiction, and therefore that the Ad- 
miralty judges themselves should be heard in this “ Lite: 
Contestatio.” 

But this is obviously incorrect; forthe Court of King’s 
Bench, by its acknowledyed jurisdiction, as exemplitied im the 
very exercise of its power to prohibit, is the very source to 
which we are to look for lights to determine the respective 
powers of the iferior Courts. And the decisions thai 
have taken place on this subject, are nothing less than judi- 
cial expositions of the statutes which limit the powers of the 
Admiralty. They amount to the construction and applica- 
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tion of the law of the realm, of the statute law, and are 
therefore conclusive. So every lawyer knows they are held 
to be in the British Courts ; and together, they make up that 
system of law which, by universal consent, was adopted in 
the Admiralty Courts in this country before the revolution, 
at least on the subject of jurisdiction over contracts, and in 
personam. | will now take a brief view of some of the lead- 
ing decisions, in England and in this country, on the subject 
of contracts. 

The quotations I shall first make have two objects in view ; 
first, to show that the particular contracts under conside- 
ration, to wit, of material men, have been denied to their ju- 
risdiction ; and secondly, that, in every instance in which 
they have been prohibited from the exercise of jurisdiction 
over. contracts, it has been upon aground that is fatal to the 
exercise of jurisdiction in this and similar causes. 

On this latter subject it would be unnecessary to search 
further than that article in the 4th Inst. (138. 141.) in which 
Sir Edward Coke gives a detailed account of his own an- 
swers to the complaints of the Lord High Admiral to the 
King, against the restraints then recently imposed by the 
common law Courts upon his jurisdiction. This was early 
in the reign of James the First; and notwithstanding the 
revival of the clamours against that learned judge on the 
same subject, | cannot but express the opinion that it is a 
calm, dizoified, learned, and triumphant answer. ‘The au- 
thorities which he cites are valuable for their antiquity, as 
they show that the Courts in his time were only treading in 
the steps of those who had preceded them. 

Thus, to prove that charter parties were without their juris- 
diction, he cites Hare v. Unton, (31 Hen. V1.) and observes 
that there were an infinity of cases to the same point. 

To prove that policies of insurance were not of Admiralty 
jurisdiction, he cites Crane & Pell, (38 Hen. VIII.) 

To prove that maritime contracts, notwithstanding a /fo- 
reign origin, are not to be taken from the common law 
Courts, he cites ©Sth, 39th, and 40th Eliz. 

And fivally, it is important to advert to the manner in 
which he explains the rule by which it is to be determined 
whether any given contract is or is not of Admuralty juris- 
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diction ; which is no other than by showing from adjudged 
cases. that the common law Courts have exercised and can wore 
exercise jurisdiction over the same contract. (p. 141.) 

Sir Matthew Hale, in his History of the Common Law, 
when sketching the jurisdiction of the Admiralty, says, “ the 
jurisdiction of the Admiral Court, as to the matter of it, is 
confined by the laws of this realm to things done upon the 
high sea only ; as depredations and piracies upon the high 
sea; offences of masters and mariners upon the high sea ; 
maritime contracts made and to be executed upon the high 
sea; matters of prize and reprisal upon the high sea. But 
touching contracts or things made within the bodies of Eng- 
lish counties, or upon the land beyond the sea, though the 
execution thereof be in some measure upon the high sea, as 
charter parties, or contracts made even upon the high sea, 
touching things that are not in their connexion maritime, ag 
a bond or contract for payment of money, &c. these things 
belong not to the Admiral’s jurisdiction. And thus the com- 
mon law and the statutes of 13 Rich. 2. chap. 15. 15 Rich. 
2. chap. 3. confine and limit their jurisdiction to matters 
maritime, and such only as are done upon the high sea.” 


(Chap. 2. p. 35.) 


I have hefore cited the case of Craddock, from Brownlow, 
to show how early the Admiralty was prohibited from exer- 


Cisiug jurisdiction, and that in personam, on the contracts of 


material men. Ina note to Abbot on Shipping, (page 136.) 
it is asserted that the same is reported in Owen, under the 
title Leigh against Burleigh. But I think it clearly a distinct 
case, as not only the parties but the facts are different . 
(Owen, 122.) but the principle of the decision is the same. 
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In Sheppard’s Abridgment, (vol. 1. p. 125.) is to be found 
an excellent summary of the ancient Admiralty law ; and one 
article merits notice, as it serves very distinctly to show the 
true origin of the articles in Rolle and Bacon’s Abridgment, 
which have been so often relied upon as authority for a con- 
trary doctrine. He quotes 3 Cro. 296, 297. for the follow- 
ing doctrine, “ that a suit may be in the Admiralty Court 
for building, saving, amending and victualling of a ship 
against the ship itself, not against the party, but such as make 
themselves for their interest parties.” This is the very lan- 
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guage of the resolutions of 1632, and those are the pages in 
which they were inserted in the two first editions of Croke, 
before they were exploded. 

Sir Leoline Jenkins. whose authority certainly no advo- 
cate of the Admiralty will deny, acknowledges, in so many 
words, that the Admiralty could not exercise jurisdiction 
over the contracts of material men. (1 vol. 83.) 

That the remedy against the ship itself, has long since 
been taken away, is established by many authorities. In the 
American edition of Abbott on Shipping, a work entitled to 
great respect, it is laid down, in very general terms, “ that 
a shipwright, who has once parted with the possession of a 
ship, or has worked upon it without taking possession, and 
a tradesman who has provided ropes, sails, provisions, or 
other necessaries for a ship, are not, by the law of England, 
preferred to other creditors, nor have any particular claim 
or lien upon the ship itself for the recovery of their de- 
mands.” (p. 135.) | 

That the author is here speaking of a “ claim or lien” in 
the Admiralty, is fully established by reference to the cases 
which he cites and comments upon. ‘The authorities he 
cites fully bear him out in his doctrine. They are chiefly 
Hoare v. Clement, 2 Show. Justen v. Ballam, 2 Lord Raym. 
805. Watkinson v. Barnardiston, 2 P. Wms. 367. And 
numerous other cases might be cited, both ancient and mo- 
dern, to the same effect, upon which the doctrine seems fully 
established. in England, that neither shipwrights nor mate- 
rial men can sue in the Admiralty, either in personam or in 
rem, without express hypothecation, and all assigning the 
universal reason, that they have the common law Courts 
opentothem. (See also Bushnel v. Suel, 1 Vesey, 155.) 

Some of those loose obiter dicta in which the most emi- 
nent and prudent judges sometimes indulge, have been attri- 
buted to an eminent English jurist, which have been thought 
to cast some doubt upon these doctrines in modern times. 
The facts stand thus: in the 17th Geo. Ifl. Lord Mansfield 
is reported to have said, in the case of Rich v. Coe, (Cowp. 
636.) ‘* that a person who supplies a ship with necessaries, 
has not only the persona: security of the master and owner, 
but also the security of the specific ship.” And, again. 





es 





OF THE UNITED STATES. 


nine years after, he is reported to have repeated the same 
dictum in the case of Farmer v. Davis, (1 Term Rep. 108.) 
in both instances, however, mere gratis dicta with regard to 
the points decided. 

But, in opposition to this, we have the expression of Lord 
Kenyon in the case of Westerdell v. Dale, which occurred 
eleven years after, in which he is reported to have said, that 
he doubted whether the doctrine had not been too generally 
laid down by Lord Mansfield, and referred to the authority 
of some of the old decisions, which establish the contrary 
doctrine. Indeed, when we refer to the language of Lord 
Mansfield himself, in the case of Welkins v. Carmichael, 
which occurred only two years after Rich v. Coe, it is diffi- 
cult to imagine how the same judge could have held such 
inconsistent doctrines. For there (3 Dougl. 101.) he is re- 
ported to have decided, “ that a carpenter, in parting with 
his possession, had lost his lien, if he ever had one ;”? “ that 
creditors for stores and provisions had no lien,” “ and that 
work done for aship in England is supposed to be on the 
personal credit of the employer, although, in foreign ports, 
the master might hypothecate.” This is all consistent with 
the established doctrines of the English Courts ; and the truth 
is, that if this learned judge had had the subject fully before 
him, on a motion for a prohibition, he would never have 
confounded the law of other states, or other times, with the 
common law of England in his time. To do him justice, 
what he decides in the last case, should be received as what 
he meant in the two former. 

In the third American edition of 4bbott on Shipping, p. 
160. | find anote in these words: “ [t does not appear, that 
it has ever been held in the Courts of the United States, 
that shipwrights and furnishers of supplies in the ports of 
the United States have not a lien on the ships, or a right te 
Admiralty process, to recover the amounts due them. The 
question has not, to my knowledge, arisen in the Supreme 
Court of the United States. But in the District Court of 
Maryland, after a very learned discussion, Winchester, Jus- 
tice, decided, that a shipwright, by the maritime laws, has 
alien on the ship for repairs done, and materials found by 
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him while the ship is in a port of the United States. (Sie. 
vens Vv. The sh Sandwich, | Peters’ Rep. 233. note.) The 
same opinion was given by Peters, Justice, in Pennsylvania, 
in Gardner v. The shy New-Jersey, 1 Peters’ Rep. 223. (See 
also, 1 Roll. Abr. 533. |. 15. Cro. Car, 296.”’) 

From this note it appears, that the learned editor, to 
whom, ! presume, it is to be attributed, was not aware of 
the two decisions rendered by Judges Hopkinson and Bee, 
to which | have above alluded. Both of them will be found 
directly in point against the shipwright’s lien, and the re- 
search and learning which they display will be found wor- 
thy of the high reputation of the judges who rendered them, 
These cases will also be found interesting, from the circum- 
stance of their containing criticisms upon the authority of 
the law upon which both Judges Peters and Winchester ap- 
pear to have been misled; 1 mean the standing quotation 
from 2 Bacon, with its usual accompaniments from Roll. and 
Cr. Ch. i. e. Roll. Abr. 533. and Cro. Ch. 296. 

I cannot, however, admit, that the decision of Mr. Peters, 
in the case of the New-Jersey, is a case in point on the pro- 
posed subject. For the question of the lien of material 
men or shipwrights did not there arise. It is only mention- 
ed arguendo, as an apology for making an allowance to the 
captain out of funds in the registry, for wages paid, and sup- 
plies furnished the vessel from his own funds. An allow- 
ance, which he at last excuses in a note, by saying, * that it 
was not opposed,” and for which he might also have plead 
the high authority of the case of Watkinson v. Barnardis- 
ion, (2 P. Wms. 367.) in which the same thing was done, 
and that of The John (3 Rob. 288.) But the doctrine laid 
down as to material men and shipwrights by the learned 
judge, are gratis dicta, and, as is fully shown in the case of 
The General Knox, cannot be sustained by the authority 
quoted. 

With regard to Judge Winchester’s decision in the case 
of The Sandwich, it cannot be denied that it is directly in 
point. But, it is equally true, that it appeals to no autho- 
rity that can sustain it. It is not by an exhibition of learn- 
ing that decisions are to be tested, but by sound conclusions 
from unquestionable premises. To obstruct our inquiries by 
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a battery of cases, or learned and remote quotations, often 
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obtain from farth concessions that ought to be yielded only wore 


to investigation. 1 admit, that Judge Winchester’s decision 
is characterised by learning, but certainly his premises can- 
not be conceded to him; they are sareeaah in error. His 
course of reasoning is this: 

« The constitution of the United States vests in the Uni- 
ted States Admiralty and maritime jurisdiction, and that ju- 
risdiction is vested in the District Court.” “ In England, 
(I now quote his words,) where the jealousy of the civil law 
was most conspicuous, while its authority was openly de- 
nied, the principles of equity derived from that code in- 
fluenced the decisions of their Courts in as great.a degree 
as in countries where it was adopted. In all of which, 
from the books within my power, I can obtain any legal in- 
formation, every contest or dispute between the owners and 
mariners, and the owners and builders, or equippers of a 
ship for navigation on the sea, is of a maritime nature, and 
cognizable in the Admiralty.”” He then goes on to observe, 
“‘ that the statutes of 13th and 15th Richard Il. have re- 
ceived a construction which must, at all times, prohibit 
their extension to this country ;” and, finally, when he comes 
to state the proposition, ** Has a shipwright a lien on the 
vessel by him repaired for the value of his materials, labour,” 
&c.? he says, “ to decide this question, it is necessary to 
examine the nature of liens and privileged debts at the civil 
law ;” and, accordingly, he proceeds to examine what is 
the law of various countries of the continent, which are 
subject to the civil law, and concludes with adopting two 
propositions, thus: “1 am, therefore, of opinion, that a 
ship-carpenter, by the maritime law, has a lien on the ship 

for repairs in port; and that the cause being a maritime 
cause, the Court has a jurisdiction over the person as well 
as over the ship.” The authorities which he quotes are, 
Zouch, Beawes, Valin, Rolle’s Abr. 533. and ist Bacon, 
178. 

Now, learned as this decision may be, it is obvious that it 
is but a tissue of errors, since it adopts the civil law as its 
guide, and the Admiralty law, in the time of its most ex- 


‘ravagant pretensions, positively denying the authority of 
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the statutes of Richard, and the modifications which they in- 
troduced into the law maritime. 

The laws of the continent of Europe furnish no authority 
on this question. Every state has its own laws on these 
contracts, as have most of the States of this Union. The 
ordinance of Louis XIV. on which Valin comments, is the 
statute law of Frauce, and expressly vests in its Courts ma- 
ritime jurisdiction over a variety of contracts which the 
common law Court has taken from the jurisdiction of the 
Admiralty. The question is not what the civil law would 
give, but what remains to the Admiralty of that jurisdiction, 
which no one denies that it had assumed under the autho- 
rity of civil law principles. 

The laws of Oleron, which may be called the statute law 
of Great Britain in maritime affairs, and which I am pleased 
io find published in Mr. Peters’ first volume, together with 
Postlethwaite’s Commentaries, give none of these powers 
over contracts to the Admiralty. 

I think it has been sufficiently shown, and, indeed, in de- 
nying authority to the British decisions under the statutes of 
Richard, Judge Winchester must be held to admit, that 
the British decisions are contrary to his decision on the lien 
of the shipwright. 

Mr. Brown, (in his 2d vol. p. 80, 81.) distinctly acknow- 
ledges it to be settled, ** that no person can sue in the Ad- 
miralty for work and labour done in the port before the voy- 
age begins, or necessaries sold for the ship’s use before she 
sails, nor even where supplied to a foreign ship lying ina 
British port.””. Where money is lying in the registry, as in 
the case decided by Judge Peters, there has been a disposi- 
tion manifested recently, to get over the rigid rule, if there 
could be found an excuse for it; but none yet, | believe, 
has been found, except for money actually expended by the 
captain, and for which he might have hypothecated. There, 
perhaps, it may be considered as a quast hypothecation. (3 
Term Rep. 323. 2 P. Wms. 367. 2 Rob.) 

I will now show that Judge Winchester is equally unsus- 
tained in his other principle, to wit, that “‘on a maritime 
contract, as a general proposition, the Court of Admiralty 
has jurisdiction over the person as well as over the ship.” 
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will confine myself to the distinct pape, “that in no 
case of contracts, except that of seamen’s wages, can the 
Admiralty proceed i personam,” which is the point now be- 
fore this Court. 

I have referred to the celebrated resolutions of 1632, in 
which, when the Admiralty were solemnly gathering up and 
consecrating, as they thought, the remains of their jurisdic- 
tion, this right is, in express terms, relinquished ; to Shep- 
pard’s Abridgment, in which, at a period long subsequent, 
such is given as the purport and exposition of that document; 
and | have quoted Craddock’s case, and Leigh and Bur- 
leigh’s case, in which the Court of Admiralty was expressly 
prohibited from proceeding in personam in behalf of mate- 
rial men. 1 should think here | have a right to demand, if 
from the whole library of law books, and God knows we 
have enough of them already, ‘camel loads,” a single at- 
tempt to proceed in personam, upon a contract in the Admi- 
ralty, except for seamen’s wages, since the date of the reso- 
lutions of 1682, can be extracted. Adjudged cases cannot 
be found, because, since the antique cases to which I have 
referred, the right has been abandoned. Diycta enough can 
be produced, and some of those very modern. 

Godbolt speaks of the process in rem, as the only process 
issuable in the first instance from the Admiralty, (260.) 

In the edition of dbbott, which I have quoted, in a note 
upon the case of Hoare v. Clement, (p. 136.) a case arising 
on a contract for necessaries, it is admitted, ** that the Court 
of Admiralty had no jurisdiction over the person in that 
case.” 

In Johnson v. Shippen, (2 Salk. 983.) in which a libel was 
filed against ship and owners, on an hypothecation for mo- 
ney borrowed abroad on her voyage. it was argued that, if 

suit lay against the owners at all, it lay at common law, and 
a prohibition was granted as to the suit against the owners, 
but refused as to the vessel. 

In Bull v. Trelawney, (16 Ch. 1.) Trelawney had sued in 
ihe Admiralty on a foreign contract, in personam; obtained 

judgment. and Bull was in gaol. The latter brought his ac- 
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tion under the stat. 2 Hen. VI. c. 11. recovered double da- 
mages, aud was discharged on habeas corpus, on the ground 
of being in confinement in a cause * coram non judice,” 
(Cro. Ch. 603. and 3 Lord Raym. 982.) 

Brown, (2 vol. 100.) lays down the rule in these terms: 
“The geueral rule, however, at present, is, that the Admi- 
ralty acts only in rem, and that no person can be subject to 
that jurisdiction but by his consent, expressed by his enter- 
ing into a stipulation.” 

And even this mode of subjecting the person, through the 
medium of a stipulation, it is well known, was itself resisted 
at first, and acquiesced in only on the ground of its being an 
indispensable incident to the exercise of the jurisdiction in 
rem. 

In Keble’s Reports, (p. 500.) quoted by Brown, it is ex- 
pressly said, “ that without a stipulation, the Admiralty has 
no jurisdiction at all over the person.” 

In the case of Ousten v. Hebden, (1 Wils. 101.) where one 
libelled in the Admiralty, to compel his part owner in a ship 
to join in a sale, a prohibition was granted, upon the ground 
that tiiis was in fact an attempt to exercise a jurisdiction in 
personam. 

There is a class of cases which may appear, at first view, 
to maintain a contrary doctrine, but which, upon examina- 
tion, will be found consistent with the general principle. 

The case of Manro v. Almeida, decided in this Court, was 
one of that description. They are cases in which the Ad- 
miralty proceeds quasi in rem, when the subject of the suit 
is withdrawn from its jurisdiction. These cases proceed 
upon the supposed contempt in.withdrawing the res subjecte 
from the process in rem. This was the case of Smart v. 
Wolf, (3 Term Rep. 323.) in which the prize Court had 
improvidently ordered the cargo of the captured vessel to be 
delivered to the captors, reserving the question of freight, 
but without taking a stipulation bond, ina sum equal to 
what afterwards appeared due for freight. A monition from 
the Admiralty was sued out to the captor’s agent, to respond 
to the captain’s demand for freight, to the full amount de- 
creed to him; and against this proceeding, the Court of 
King’s Bench refused a prohibition. 
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question of freight; and considered the captors in the light 
either of their own bailee of the goods, or in his original re- 
lation of captor, against whom, if the goods are not returned 
on monition, the Court proceeds as on contempt. 

In Manro v. Almeida, (10 Wheat. Rep. 472.) the libellant 
claimed redress against a foreign captor, in a cause peculiir- 
ly of Admiralty jurisdiction. The captain of a foreign pri- 
vateer had, on the ocean, seized a sum of money in dollars, 
the property of the libellant, which the libellant alleged had 
been piratically taken; and finding property of the captor 
here, sued out process against the captor for the purpose of 
examining before the Admiralty the correctness of the 
seizure, and obtaining indemnity for it. The principal ques- 
tion considered in that case, arose on the form of proceed- 
ing; but the object was the prosecution of a suit in rem, to 
wit, to obtain restitution of the $5,000 seized by Almeida on 
ihe ocean, as prize. 

A case very similar to this is to be found in a note to the 
case of Smart v. Wolf, in which the Admiralty proceeded 
against the agents of a captor to subject to its jurisdiction a 
sum of money that had been taken out of a prize. and passed 
into account between the agent and his principal. 

On the cases of this class, two remarks will always hold 
good. Ist, They are instances in which the Court of Admi- 
ralty had jurisdiction of the principal question, not contracts, 
but maritime torts and prize causes, or their incidents ; and, 
Qdly, that the process in personam is only the means to get 
possession of the res subjecta; that is, of exercising an un- 
questionable jurisdiction in rem. 

We sometimes hear of a concurrent jurisdiction between 
the Admiralty and common law Courts. But, on the subject 
of contracts, which is the subject now under consideration, 
I deny that, with the exception of seamen’s wages, any such 
concurrent jurisdiction can exist. It isan absurdity in terms, 
for the rule which goes through all the cases, is in direct hos- 
tility with it. Ifthe common law can try the cause, and 
give full redress, that alone takes away the Admiralty juris- 

diction. This is the principle on which the decisions rest 
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from the remotest periods. The contract of bottomry is 
sometimes cited as an instance of concurrent jurisdiction. 
But it is a mistake, and -an instance cannot be cited, better 
to illustrate the true doctrine on this subject, than this spe- 
cies of contract. If executed by the master, jurisdiction of 
it is exclusive in the Admiralty, because it gives remedy only 
in rem. But if executed by the owner, it becomes also a 
pérsonal contract. Yet who ever heard of a remedy upon 
it as such, any where but ina common law Court, or a Court 
of equity ? The contract of respondentia, whichis as much a 
maritime contract as bottomry, gives no jurisdiction to the 
Admiralty either in rem or personam. (2 Brown, 196, 197. 
and 4 East. p. 319.) 

The case of Menetone v. Gibbons, (3 Term Rep. 267.) has 
nothing new in it; it is a recognition of doctrines as old as 
the hills. ‘The question was, whether an hypothecation was 
taken out of the Admiralty jurisdiction, because it was, in 
that instance, a sealed instrument. The general jurisdic- 
tion of the Admiralty to proceed in rem on a bottomry 
bond, was not denied. The Court explicitly acknowledge 
the doctrine, “ that if the common law can try the cause, 
the Admiralty shall not, and affirm the jurisdiction of the 
Admiralty merely on the ground that there was no action 
against the party at common law, and the common law 
Courts could not proceed in rem under the hypothecation.” 
As to the rule there laid down, “ that the jurisdiction of 
the Admiralty shall be adjudged secundum subjectam mate- 
riam, itis as ancient as Bridgam’s case, in the time of Ho- 
bart. But this decision is of importance here in two points 
of view ; since the Court reason upon the principle through- 
out, that the Admiralty jurisdiction is to be tested by the 
common law remedy, and the grant of prohibitions. 

There was a case decided in this Court inthe year 1824, 
which merits some attention. | mean the case of The St. 
Jago de Cuba; in which the Court, at first view. would 
seem to have giveu a decision in favour of the claims of ma- 
terial men upon a foreign ship, in a case where no actual 
hypothecation had been executed. But there are several 
considerations from which it will appear, that the Court did 
not commit itself on that subject. The most material is, 
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that the question arose upon the application of money in 197, 
the registry of the Court, arising from the sale of the ves- we—w 
sel for another cause. And, in such .instances, it will be Ramsay 
seen from several cases, some of which have béen noticed pe 
in the course of this discussion, that the Court may act to- 
wards creditors as if that had been done which might law- 
fully have been done in their favour. And there is a pecu- 
liar propriety in doing this, when the Court, by selling the 
vessel, has put it out of the power of the captain to give 
that security to creditors which it is reasonable to suppose 
would have been given, where the captain had no other 
means of getting advances made of money or materials. 
Several cases have been noticed of the captain himself hav- 
ing the benefits of an actual hypethecation extended to him 
when he expends his own money where he might have 
raised it on bottomry, and the proceeds of the vessel are in 
the registry of the Court. Yet this has been severely ques- 
tioned in the British Courts. (9 East, 426.) Attention to 
the language of the Court, also, will show, that they have 
been guarded on this subject. = * 
The question which the Court is examining is, not whe, 
ther the lien of a material man attaches independently of 
an actual hypothecation, but whether, if the master has ex- 
ercised this ‘* power of pledging or subjecting the vessel 
to material men,”’ the forfeiture to the government, without 
notice, would supersede their rights. And, although speak- 
ing of implied. liens, whether the material man here retain- 
ed his supposed fien on the money in the registry, was dis- 
tinctly the question, and the language of the Court ought 
not to have any other effect given to it. 
Yet, lam free to confess, individually, that in a case in 
which an bypothecation would be so clearly valid and Jegal, 
if actually made, | should want nothing but authority to 
induce me to sustain such a claim against the vessel; with 
regard to money in the registry, I think this case is authority 
for sustaining it, and that it is sanctioned by other authori- 
ties. (Vide case of The New-Jersey and the John, 3 Rob. 
288.) | 
Mr. Brown (2d vol. p. 100.) has thought proper to charge 
Vor. XII. 80 
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the common law Courts with having “ involved the subject 
we are now upon in endless confusion.” 

To me it appears, that the charge may more correctly be 
made upon those who have engaged, like himself, with so 
much zeal, in an effort to shake the authority of a course of 
decisions that are uniform and consistent, and with one sin- 
gle exception, (which exception is acknowledged as arbi- 
trary, or positive law,) reducible to a single principle—a 
principle altogether fatal to this action in its origin, since 
there can be no question that the party here had his common 
law remedy. J, 

And I consider the effort particularly ungracious in an 
author who is driven to acknowledge its futility so often; 
one who confesses, in so many words, ~ 

“That if the parties have bound themselves to answer 
personally, the Admiralty cannot take cognizance of the 
question.” (vol. 2. p. 101.) 

“ That the Admiralty has, in a great measure, (he should 
have said, altogether,) dropped its claim to taking cogni- 
zance of charter-party, ffeight, and suits by material men, 
and almost all other proceedings upon contract, except 
those for recovery of seamen’s wages, or enforcing bottom- 
ry bonds.” (p. 103.) 

* That the Admiralty is excluded from jurisdiction of con- 
tracts if personal, or sealed, or made on land.” (p. 107.) 

“ That the jurisdiction of the Instance Court of Admi- 
ralty, which is at present seemingly (he should have said 
actually) allowed by the law Courts, is, that it is confined, 
in matters of contract, to suits for seamen’s wages, or those 
on hypothecations ; m matters of tort, to actions for assault, 
collision, and spoil; and in quasi contracts, to actions by 
part owners for security, and actions of salvage.’’ (p. 122.) 

* That the contract of insurance is, in practice, uniformly 
and decidedly out of the cognizance of the Admiralty.” 
(p. 188.) 

And, finally, to acknowledge, in the last page of his book, 
among his errata et omissa, 

That personal contracts are held not to be cognizable 
in the Admiralty.” 

It has sometimes been said. that this is a disputed juris- 
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diction; but by whom is it disputed? Not by the Courts of 


as of civil law, when called distinctly to act upon the. juris- 
diction of the Admiralty, there is no dispute, no contrariety 
of opinion; they all are governed by the same rules of de- 
cision. From time to time, some extravagant admirer.of 
Admiralty jurisdiction, or royal prerogative, has risen up 
in England, who has revived the ancient murmurs uttered 
by the friends of that Court, when reluctantly putting off 
its usurped powers ; but, with that exception, | know of no 
part of the English law that seems more clearly fixed than 
that of the Admiralty jurisdiction. The misfortune is, that 
people will not be content to leave it as they find it, but 
employ themselves in efforts to revive what they cannot but 
acknowledge has been long since extinct. . If the learning, 
upon this subject should appear remote and antiquated, let 
it be remembered, that the law has been fixed in England 
for two centuries. And since the futile attempt of Sir L. 
Jenkins to revive it, no one, | believe, until Mr. Brown ap- 
peared before the public, had made any attempt to change 
the law of the Admiralty in that kingdom. 

I have felt it my duty to pay some attention to the subject 
for several reasons. 

In the first place, I stand before the public as bearing my 
share of the responsibility incurred for certain opinions ex- 
pressed in the case of The General Smith. For the just ex- 
tent of my responsibility in that case, | must rely on the re- 
peated decisions which | have made in my circuit in hosti- 
lity with that doctrine. But J am willing to treat it as my 
own error, and shall, on that ground, claim the privilege of 
treating it with the greater freedom; at least | shall endea- 
vour to administer the antidote if I have diffused the poi- 
son, and claim credit for an unequivocal proof of my re- 


pentance by a public acknowledgment that it was inexcu- 


sable. 

I will now examine that case upon its authorities and its 
consistency with itself. 

The case of The General Smith was a case of the most ex- 
travagant attempt ever made to enforce this supposed lien 
of material men. It serves to show to what embarrassments 
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the commercial world might be exposed by pushing these 
maritime liens to excess. Since, upon the same principle 
on which the libel was there filed, however long the time 
that had elapsed, whatever number of voyages the vessel had 
made, and whatever changes of property she might have 
passed through, she would still have remained liable to ma- 
terial men. For, in that instance, the General Smith had 
made a voyage, and the property of her been changed, be- 
fore the libel was filed. She was admitted, too, to be an 
American ship, in her home port. The Court below very 
properly dismissed the libel, and this Court did not hesitate 
to affirm the dismission ; and, confined to its just import, as 
an adjudication, it is most unquestionably correct. 

No man will subscribe more implicitly than myself, to the 
authority of decisions in this Court; and I am ready at all 
times to adhere to the principles necessarily deducible from, 
or conducing to such decisions. But farther than this no 
judge is bound to subscribe to authority, for no other subjects 
are considered and adjudicated. 

But the report informs us, that Mr. Pinkney, who argued 
against the material men, ‘* admitted the general jurisdiction 
of the District Court as an Instance Court of Admiralty over 
suits by material men in. personam and in rem, but denied 
that a suit could be maintained in the present case, because 
the parties had no specific lien upon the ship for supplies 
furnished in the port to which she belonged. That in the 
case of materials furnished or repairs done to a foreign ship, 
the maritime law has given sucha lien, which may be en- 
forced by asuit in the Admiralty. But in the case of a do- 
mestic ship, it was long since settled by the most solemn ad- 
judications of the common law, (which was the law of Ma- 
ryland,) that mechanics have no lien upon the ship itself for 
their demands, but must look to the personal security of the 
owner.” (4 Wheat. Rep. 441, 442 ) 

Now | have too high an opinion of Mr. Pinkney’s law- 
reading, and of his talents as an advocate, not to be well 
convinced that in this, as well as the residue of the argu- 
ment attributed to him, he must have been misunderstood. 
And I find my sanction for this belief upon the face of the 
report itself: for, with the exception of the nullity of the 
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ese lien claimed against a domestic ship, the authority which he 1897, ' 
ple quotes to sustain his doctrine, contradicts it in so many Wry 

Ramsay 
me words. - 
ad His quotations are Abbott on Ship. pt. 2. ch. 3. sec. 9t0 Allegre. 
ive 13, and the case of The Levi Dearborne, (4 Hall’s Am. L. J. 
na- 97.) The last quotation was a case of material men suing 
ad in rem in a home port, and was in point. But the quotation 
be- from Abbott was no other than the very passage on which [ 
an have before commented, and which, although commencing 
ry with stating the doctrines ascribed to Mr. P. as prevailing 
ate on the continent of Europe, shows most distinctly that the 
as law is otherwise in England. Mr. P. never would have 

quoted, to support such doctrines, an author who has been 
lhe shown to assert “ that a shipwright, who has once parted 
all with a ship, or bas worked upon it without taking possession, 
m, and a tradesman who has provided ropes, sails, provisions, 
no or other necessaries for the ship, (i. e. material men.) are 
cts not by the law of England preferred to other creditors, nor 

have any particular claim or lien updn the ship itself, for 
ed the recovery of their demands.” 
on Mr. Pinkney’s quotation from Abbott comprises, and is 
er limited to the sections that are occupied in maintaining the 
ed doctrine thus laid down by the author, and in showing, ex- 
ise pressly, that it extends to a foreign as well as a domestic 
jes ship. In section 10, the author cites Justin v. Ballam, (2 
he Lord Raym. 805.) which he considers as conclusive against 
IPs the foreign ship. The distinction taken, is not between a 
n- domestic and foreign ship, but between a ship “ on her voy- 
lo- age and absent from her owner, and one in her home port.” 
d- And, even in that case, the law.as laid down by the learned an- 
a- notator to Abbott, in a note to the 8th section, upon 9 East, 426. 
or in the language of Lord Eilenborough, is, “that the master 
he may hyputhecate, not that the hypothecation attaches per se 

on the contract for necessaries.” It is true, he cites Judge 
v- Peters’ decision in the case of The New-Jersey, for a contrary 
oll doctrine; but he seems not to have adverted to the distinc- 
u- tion recently admitted between distributing money in the re- 
d. gistry, which is Judge Peters’ case, and that of arresting the 
1€ vessel and subjecting her to sale. Nor has he adverted to 
e the fact, that Judge Peters places his decision on the autho- 
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rity of the English cases, which the text of Abbott alone 
will show are directly hostile to it. To which may be added, 
that even Judge Peters does not countenance the doctrine 
of a right of proceeding mm persunam, attributed to Mr. Pink- 
ney. But this, also, when we find the rest of his reported 


’ argument so clearly a mistake. we have good reason for he- 


sitating ‘to ascribe to him. And the rather, for that, so well 
read a lawyer would not have advanced so bold a doctrine, 
without attempting to find some shadow of authority for it. 
Even Mr. Winder, who argued against Mr. Pinkney, does 
not venture to put his case upon the law of England, but re- 
lies upon the law of the continent, and insists on a right ar- 
bitrarily to adopt it here. 

Mr. Winder quotes Judge Winchester’s decision, and the 
case of De Lovio v. Boit, from 2 Gallison, 400. But Judge 
Winchester affords no authority, since he decides on grounds 
which | have shown to be altogether heterodox or exploded. 

With whom the idea originated, that the Admiralty and 
maritime jurisdiction vested by the constitution in the Uni- 
ted States, was that which the Admiralty possessed or pre- 
tended to, before the time of Richard II., | am ata loss to 
conceive. Judges Hopkinson, Bee, and Peters, all distin- 
guished revolutionary men, educated before the revolution, 
and deeply engaged in public life until long after the consti- 
tution, concurred in fixing the period of the revolution for 
the law of the jurisdiction of the Admiralty. And who can 
doubt that the doctrine of that day was, that the jurisdiction 
anciently claimed by that Court, was founded in usurpation. 
The acts of Richard expressly declare it; that of Henry 
treated it as vain aud void; and such all history proves it. 
Yet it is only by going back to those early times, thatshadow 
of authority can be found for the pretensions which it seems 
disposed to put forth in our day. 

Of the case in 2 Gallhson, | will only remdrk, that it was 
a decision in the first circuit, in which the right to proceed 
in personam in the Admiralty was asserted, in a suit upon a 
policy of insurance; and if the nisi prius decisions of the 
judges of this Court are of any authority here, it is only ne- 
cessary to observe, that a contrary decisiou has been ren- 
dered in the sixth circuit. Let them, therefore, fall toge- 
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ther; and let the question be tested upon principle and au- 
thority, independent of those decisions. 

1 now come to the consistency of the opinion of the Court 
in The General Smith, with itself. 

That decision is, that the common law is the law of Ma- 
ryland with regard to the rights of material men, and that it 
has long since been settled that they have no remedy in rem. 
But the opinion is introduced with a dictum purporting, that 
had they sued in the Admiralty i personam, there would 
have been no doubt of their right to proceed. 

And here the question is, whether there can be found any 
where in the books, a case in which an action wn personam 
could be maintained in the Admiralty, wherein the action in 
rem was denied to that Court. No such case can be found ; 
and the reason is obvious ; that right alone would take away 
the Admiralty jurisdiction altogether, since it would follow, 
that the right might be pursued at the common law : the 
case of seamen’s wages always excepted, which | regard as 
positive law, and which, indeed, has been supposed by some 
to be retained by the Admiralty, under the authority given 
that Court bya statute of one of the Henrys, to control ma- 
riners in regard to the amount of their wages. 

Let the cases be searched from the remotest period down 
to the time of Menetone v. Gibbuas, and the ground of pro- 
hibition, and of recovery, under the 2d of Henry IV. will 
uniformly be found to be the competency of the common 
law to enforce the contract. This is the principle by which 
even their jurisdiction in rem is controiled, and hgnce it fol- 
lows, that in no case in which they are prehibited-from pro- 
ceeding in rem, can they have the action in personam. 

I consider the decision, therefore, in the case of The Ge- 
neral Smith, as conclusive against the doctrine which as- 
serts the right of material men to proceed tn personam, and 
upon the authority of which the present suit is avowedly in- 
stituted. At least, as there ts no authority given for it by 
the Court, we may conclude, that it has no better authority 
than that ou which we are given to understand Mr. Pinkney 
relied for the same doctrine. 

I have now said a great deal on this subject, and I could 
not have said less, and discharged the duty which 1! feel that 
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I owe to the community. Tam fortifying a weak point in 
the wall of the constitution. Every advance of the Admi- 
ralty is a victory over the common law ; a conquest gained 
upon the trial by jury. The principles upon which alone 
this suit could have been maintained, are equally applicable 


_toone half the commercial contracts between citizen and 


citizen. Once establish the rights here claimed, and it may 
bring back with it all the Admiralty usurpations of the fif- 
teenth century. In England there exists a controlling power, 
but here there is none. Congress has, indeed, given a, power 
to issue prohibitions to a District Court, when transcending 
the limits of the Admiralty jurisdiction. But who is to issue 
a prohibition to us, if we should ever be affected with a par- 
tiality for that jurisdiction ? 

I, therefore, hold, that we are under a peculiar obligation 
to restrain the Admiralty jurisdiction within its proper 
limits. 

That in case of contracts it has no jurisdiction at all im 
personam, except as incident to the exercise of its jurisdic- 
tion wm rem. 

That with regard to the contracts of shipwrights and ma- 
terial menin her home port, the vessel cannot be subjected, 
unless by express hypothecation by the owner. 

That on her voyage, and where the master is destitute 
of other means of raising the necessary funds, she may be 
so subjected by the master, but it must be by actual hypo- 
thecation. 

But that when the ship has been sold for other claims, and 
the money in the registry, so that the master no longer has 
it in his power to raise money on her bottom to satisfy de- 
mands which have been legally incurred, cases may arise in 
which the claims of material men and shipwrights, and of 
the master himself, may be sustained, without actual hypo- 
thecation. 


Decree afiirmed.¢ 


a The Editor of these Reports feels it to be a duty which he owes 
to self respect, and to the independence of the bar, to take some no- 
tice of the comments made in the above opinion upon the account 
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given inthe third volume of this work, of Mr. Pinkney’s argument 
in the case of T'he General Smith. Whether the Editog was so un- 
fortunate as to misunderstand the argument of that truly learned 
person, he is willing should be determined by the test proposed in 
the above opinion. No other reason is there given for questioning 
the accuracy of the report, than that Mr. Pinkney was too well read 
a lawyer, and too able an advocate,‘to have urged an argument 
which is contradicted by the authorities he cites in its support. 

This argument includes the following positions: 

1. An admission of * the general jurisdiction of the Admiralty 
over suits by material men in personam and in rem.” 

All that is necessary to remark upon this passage is, that it was 
superfluous for Mr. P. to cite any authority for a concession volunta- 
rily made by him, argumenti gratia, and it does not appear that the 
authorities subsequently referred to in the margin were intended for 
that purpose. On this occasion, as on many other occasions, he pro- 
bably spoke from the fulness of his learning, and with a confidence 
inspired by his well grounded reliance upon its accuracy. 

2. That no * suit could be maintained in the present case, be- 
cause the parties had no specific lien upon the ship for supplies fur- 
nished in the port to which she belonged.” 

This is admitted to be an exception to the sweeping denunciation 
against the applicability tothe argument of the authorities cited in 
its support. The authorities cited are, ‘* Abbott on Shipp. pt. 2. ch. 
3. s. 9—15S. and the cases there cited. Woodruff et al. v. The Levi 
Dearborne, 4 Hall’s Am. Law Journ. 97.” 

3. ** That in the case of materials furnished, or repairs done to a 
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foreign ship, the maritime law has given such a lien, which may be . 


enforced in the Admiralty.” 

The passage cited from the text of Abbott, (s. 9.) shows, that by 
“the maritime law” of all Europe, England only excepted,» mate- 
rial men have such a lien, which may be enforced in the Admiralty. 
Such was the law of Rome, and such is the law of allthe maritime 


countries of the European continent. Such, too, was the law of 


Scotland, until it was recently altered by a decision “ founded prin- 
cipally, as it seems, upon a desire torender the law of Scotland con- 
formable to the law of England upon this subject.” (Abbott, pt. 2. 
ch. 3. s. 14. p. 142.) How far the limits prescribed to the jurisdic- 
tion of the Admiralty in England over maritime contracts, by the de- 
cisions of the common law Courts. after ages of controversy, had been 
adopted in this country before the revolution, and how far the grant of 
Admiralty and maritime jurisdiction in the constitution of the United 
States is to be construed with reference to those decisions, are ques- 
tions foreign to the purpase of this note The only question here 
is, whether Mr. Pinkney was warranted in quoting this passage. 


Vou. XII. 81 
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*¢ and the cases there cited,” as an authority for the position, that 
‘* the maritime law has given such a lien, which may be enforced in 
the Admiralty.” The question is not whether the authority is con- 
clusive to support the position; but whether it is sufficiently perti- 
nent to render it probable that it was actually referred to for that 
purpose. It may be, that there is, as is contended in the above opi- 
nion, some discrepancy among the decisions of the Admiralty judges 
in this country on the subject; but still the cases collected in a note 
to the American editiom of Abbott, (p. 160.) are believed to be suffi- 
cient to rescue the argument attributed to Mr. Pinkney from the im- 
putation of being directly contradicted by the authorities quoted te 
sustain it. The case of The Levi Dearborne, determined by Mr. Jus- 
tice Johnson in the Circuit Court of Georgia, is also quoted by Mv. 
Pinkney for the same purpose. That “ this quotation was in point,” 
will appear by the following extract from the opinion of the Jearn- 
ed judge, as we find it reported by Mr. Hall. ‘ The lien on vessels 
for material men and shipwrights, exists only in a foreign port. 
Where the owner is preset aud sesideut, the common law principle 
must govern. In such case, no lien on the vessel is created. In the 
case of the owner, who, though present when the work and mate- 
rials are furnished, is transient and non-resident, | am disposed to 
think otherwise, and that in such case the lien attaches. It is proper 
also to state, what shall be deemed a foreign, and what a domestic 
port, as to this question: the sea ports of the different States ought, 
in this respect, to be considered as foreign ports in relation to each 
other. Charleston, for instance, is a foreign port, as to a claim of this 
vature made in Savannah.” 4 Hall’s Law Journ. 101. 

4. That * in the case of a domestic ship, it was long since set- 
tled by the most solemn adjudications of the common law, (which was 
ahe law of Maryland,) that mechanics have no lien upon the ship 
itself for their demands, but must look to the personal security of the 
owner.” 

This position is not denied to be supported by the authorities said 
to have been quoted by Mr. Pinkney ; but the error imputed to the 
report consists in the asserted liability of a foreign ship to such a 
lien, which (as it has been seen) is recognised and enforced by the 
general maritime law, and which appears also to have been maintain- 
ed by several Admiralty judges in this country, and especially by 
Mr. Justice Johnson, although it may not have been adopted by the 
peculiar law of England. 

In making these remarks, the Editor has certainly not been in- 
fluenced by any feelings of disrespect towards the learned judge by 
whom the above opinion was delivered, nor even by a desire to con- 
trovert the peculiar doctrines maintained in that opinion. It is his 
own character for accuracy and integrity as the Reporter of the de- 
cisions of this Court which the Editor feels to be assailed. and, there- 
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fore, seeks to vindicate. It is a duty which he owes to the Ceurt, to 
the profession, and to his own reputation, to maintain the fidelity of 
the Reports, which are received as authentic evidence of the pro- 
ceedings and adjudications of this high tribunal. If they are not to 
be relied on in this respect, they are worthless. In closing his labours, 
the Editor has the consolation of reflecting, that it has been his hum- 
ble aim to do justice to the learning and talents of the bar, and to 
uphold the honour and dignity of the bench. How far he has suc- 
ceeded in this attempt, it does not become him to speak; but he is 
willing to submit to the impartial judgment of his professional bre- 
thren, whether the above accusation is supported by evidence. 
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To 


THE PRINCIPAL MATTERS 


IN THIS VOLUME. 


A. 
ADMIRALTY. 


¥. A question of prebable cause of 


seizure, under the Piracy Acts of 
the 3d of March, 1819, ch. 75. 
and the 15th of May, 1820, ch. 
112. The Palmyra, 1 
- In sucha case, although the crew 
may be protected by a commis- 
sion bona fide received, and acted 
under, from the consequences at- 
taching to the offence of piracy, 
by the general law of nations, al- 
though such commission was ir- 
regularly issued; yet, if the de- 
fects in the commission be such 
as, connected with the insubordi- 
nation and predatory spirit of the 
crew, to excite a justly founded 
suspicion, it is sufficient, under 
the act of Congress, to justify the 
captors for bringing in the vessel 
for adjudication, aud to exempt 
them from: costs and damages. S. 
C. ~ 16 


3. Although probable cause of sei- 


zure will not exempt from costs 
and damages, in seizures under 


mere municipal statutes, unless 
expressly made a ground of jus- 
tification by the law itself, this 
principle does not extend to cap- 
tures jure belli, nor to marine 
torts generally, nor to acts of 
Congress authorizing the exercise 
of belligerent rights to a limited 
extent, such as the Piracy Acts of 
the 3d of March, 1819, ch. 75. 
andthe 15th of May, 1820, ch. 
112. S.C, 17 


4. Explanation of the decree of this 


Court in the case of The Ante- 
lope, (ante, vol. X. p. 66. and vol. 
XI. p.413.) The Antelope, 546 
Quere, Whether a suit in perso- 
nam in the Admiralty may be 
maintained against the owner of 
a ship by material men furnishing 
supplies for the ship in her home 
port, where the local law gives no 
specific lien upon the ship which 
can be enforced by a proceeding 
in rem? Ramsay v. — 

11 


6 However this may be in general, 


such suit cannot be maintained 
where the owner has given a ne- 
gotiable promissory note for the 
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debt, which is not tendered to be 
given up, or actually surrendered, 
at the hearing. S.C. Ib. 


ConsTrucTIon OF Statute. Ju- 
RISDICTION, 95, 6. 


B. 


BILLS OF EXCHANGE AND 


PROMISSORY NOTES. 


. An unconditional promise, by the 


endorser of a bill or note, to pay 
it, or the acknowledgment of his 
liability, after knowledge of his 
discharge from his responsibility 
by the laches of the holder, is an 
implied waiver of due notice of a 
demand from the drawee, accep- 
tor, or maker. Thornton v. 
Wynn, 183. 187 


. A mere agreement by the holder 


of a bill with the drawer for de- 
lay, without any consideration 
for it, and without any communi- 
cation with, or assent of the en- 
dorser, will not discharge the lat- 
ter, after he has been fixed in his 
responsibility by the refusal of the 
drawee, and due notice to him- 
self. M‘Lemore vy. Powell, 554. 

556 


. Wherever the government of the 


United States, through its lawfully 
authurized agents, becomes the 
holder of a bill of exchange, it is 
beund to use the same diligence, 
in order to charge the endorser, 
as in a transaction between pri- 
vate individuals. United States 
v. Barker, 559 


. Where the United States were the 


holders: of certain bills of ex- 
change, and their agent in New- 
York was directed, by a letter 
from the Secretary of the Trea- 
sury, dated Washington, Decem- 
ber 7th, 1814, to give notice of 
non-acceptance to the drawer and 
endorsers. residing in New-York, 


and notice was given to the en- 
dorser on the 12th of the same 
month, the mail which left the 8th 
having arrived at ‘New-York at 
35 minutes past 10 o’clock, A. M, 
on the 1th: Held, that the en- 
dorser was discharged by the neg- 
ligence of the holders. 3.C. Jb, 


. So, also, where the United States 


were the holders of other bills, 
and their agent in New-York was 
directed, by a letter from the Se- 
cretary of the Treasury, dated 
Washington, May 8th, 1815, to 
give notice of non-payment to the 
drawer and endorsers residing in 
New-York, and notice was given 
to the endorser on the 12th of the 
same month, the mail which left 
Washington on the 8th having 
reached New-York early on the 
morning of the 11th; held, that the 
endorser was discharged by the 
negligence of the holders, 5S. C. 

Ih. 


C. 


CASES COMMENTED ON, AND 
CONFIRMED OR OVERRULED. 


1. 


re) 


<>) 


The Apollon, The Marianna Flo- 
ra,(9 Wheat. Rep. 362.) Pro- 
bable cause of seizure. The Pal- 
myra, 17 


- Head v. The Providence Ins. Co. 


(2 Cranch, 127) Powers of 
corporations created by statute. 
Bank of the United States v. 
Dandridge, 68. 98 


. Miller v. Nicholls, (4 Wheat. Rep. 


311.) Appellate jurisdiction of 
this Court from the judgments of 
the highest State Court, in cases 
arising under the constitution, 
laws, and treaties of the Union. 
Williams v. Norris, 124 
Osborn v. The Bank of the Uni- 
ted States, (9 Wheat. Rep. 855.) 
Jurisdiction of the Courts of the 
Union in suits brought by the 
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. Fitzherbert v. Mather, (1 Term 
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Post Master General. Post Mas- 
ter Generalv Early, 149 


. The King vy. Inbabitants of Ne- 


therseal, (4 Term Rep 258.) 
Conclusiveness of probate of wills. 
Armstrong v. Lear, 175 
Fowle v. The Common Council of 
Alexandria, (11 Whe«t. Rep 
320.) Demurrer to evidence. 
Columinan Ins Co. v. Catiett, 

389 
Oliver v. The Maryland Ins. Co. 
(7 Cranch, 487.) Deviation. 
5. C 390 


Rep. 12.) Fraud, or conceal- 
ment to avoid the policy. Gen. 
Int. Ins. Co. v. Ruggles, = 415 
M‘Culloch v. The State of Mary- 
land, (4 Wheat. Rep. 316.) 
State power of taxation. Brown 
v. State of Maryland, 449 
The Emily and Caroline, (9 
Wheat. Rep. 381.) The Platts- 
burg, (10 Wheat. Rep. 133.) 
Acts constituting a “ fitting out” 
under the Slave Trade laws. The 
United States v. Gooding, 473 
The United States v. Kirkpatrick, 
(9 Wheat. Rep. 720.) and the 
United States v. Vanzandt, (11 
Wheat. Rep. 184.) Discharge 
of surety by laches, or varying 
the terms of the contract. United 
States v. Nicholl, 509 
English v. Darley, (2 Bos. & Pull. 
61.) Natwyn v. St. Quintin, 


(1 Bos. & Pull. 652.) Discharge. 


of endorser of bill by laches of 
holder. M‘Llemore vy. Powell, 
955. 597 


CHANCERY. 


Where an equity cause may be 
finally decided as between the 
parties litigant, without bringing 
others before the Court, who 
would, generally speaking, be ne- 
cessary parties, such parties may 
be dispensed with in the Circuit 
Court, if its process cannot reach 


© 


them, or if they are citizens of ano- 
ther Mate Matliow vy Hinde. 193 


2. But if the rights of those not be- 


fore the Court are inseparably 
connected with the claim of the 
parties litigant, so that a final de- 
cision cannot be made between 
them without affecting the rights 
of the absent parties, the peculiar 
constitution of the Circuit Court 
forms no ground for dispensing 
with such parties. S.C. Ib. 


3. But the Court may, in its discre- 


4. 


5. 


tion, where the purposes of jus- 
tice require it, retain jurisdiction 
of the cause on an injunction bill 
as between the parties regularly 
before it, until the plaintiffs have 
had an opportunity of litigating 
their controversy with the other 
parties ina competent tribunal ; 
and if it finally appear by the 
judgment of such tribunal, that 
the plaintiffs are equitably enti- 
tled to the interest claimed by the 
ether parties, may proceed to a 
final decree upon the merits. 
8. C. , Ib. 
A question of fact upon a bill filed 
to set aside the sale and assign- 
ment of a land warrant, upon the 
ground that it was obtained by 
fraudulent misrepresentation, and 
taking undue advantage of the 
party's inibecility of body and 
mind. Conner v. Featherstone, 

199 
Evidence deemed insufficient, and 
bill dismissed. §. C. Ib. 


6. Rule of equity, that where land is 


sold as for a certain quantity, a 
Court of equity relieves if the 
quantity be defective, only appli- 
cable to contracts for thy sale of 
land in a settled country, where 
the titles are complete, the boun- 
daries determined, and the real 
quantity known, or capable of 
being ascertained by the vendor. 
Duniap v. Dunlap, 575. 579 


8. Relief in equity against a judg- 


ment at law, upon certain bonds 








given for the indemnity of the 
obliges, as endorser of notes drawn 
by the obligor, the consideration 
having failed. Scott v. Shreeve, 

605 


8. The assignee of such bonds takes 


them subject to all equities exist- 
ing between the original parties. 
S. CU. 608 


See Lex Loci, 1. 


CONSTITUTIONAL LAW. 


1. The authority to decide whether 


the exigencies contemplated in 
the constitution of the United 


States, and the act of Congress of 


1795, ch. 101. in which the Pre- 
sident has authority to call forth 
the militia, * to execute the laws 
of the Union, suppress insurrec- 
tions, and repel invasions,” have 
arisen, is exclusively vested in the 
President, and his decision is con- 
clusive upon all other persons. 
Martin v. Mott, 19. 29 
Although a militia man, who re- 
fused to obey the orders of the Pre- 
sident, calling him into the public 
service under the act of 1795, is 
not, in the sense of the act, “ em- 
ployed in the service of the Uni- 
ted States,” so as to be subject to 
the rules and articles of war : yet 
he is liable to be tried for the of- 


fence under the 5th section of the - 


same act, by a Court Martial call- 
ed under the authority of the Uni- 
ted Mates. S.C. 34 


3. Where, in an action of replevin, 


the defendant, being a Deputy 
Marshal of the United States, 
avowed and justified the taking 
the plaintiff’s goods, by virtue of 
a warrant issued to the Marshal 
of the District. to collect a fine 
imposed on him by the judgment 
of a Court Martial. described as 
a General Court Martial com- 
posed of officers of the militia of 
the State of New-York, in the 


INDEX. 





service of the United States, (sizin 
number, and naming them,) duly 
organized and convened, by gene- 
ral orders, issued pursuant to the 
act of Congress of February 28, 
1795, ch. 101. for the trial of those 
of the militia of the State of New- 
York, ordered into the service of 
the United States in the third mi- 
litary district, who had refused to 
rendezvous and enter into the ser- 
vice of the United States, in obe- 
dience to the orders of the Com- 
mander in Chief of the State of 
New York, of the 4th and 29th 
of August, 1814, issued in com- 
pliance with the requisition of the 
President made in pursuance of 
the same act of  ongress, and al- 
leging that the plaintiff, being a 
private in the militia, neglected 
and retused to rendezvous, &c. 
and was regularly tried by the 
said General Court Martial, and 
duly convicted of the said delin- 
quency: Held, that the avowry 
was good. 5S. C. 19 


4. 11 is not necessary in such a case 


that it should appear, in point of 
fact, that the particular exigency 
actually existed. It is sufficient 
that the President has determined 
it, and all other persons are bound 
by his decision. 3. C. 32 
It is unnecessary to set out the or- 
ders of the President. It is suffi- 
cient to show, that the Governor 
of the State called out the militia 
upon the requisition of the Presi- 
dent. 38.C 33 


It is not necessary that the Court 


Martial for the trial of delinquents, 
under the act of 1795, ch. 101. 
should be composed of the precise 
number of officers required by the 
rules and articles of war for the 
composition of General Courts 
Martial inthe army. S.C. 35 
A Court Martial regularly orga- 
nized under the act of 1795, ch. 
101. does not expire with the ter- 
mination of a war then existing. 
S.C. a7 
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8. Under the 25th section of the Ju- 


diciary Act of 1789, ch. 20. 
where the construction of any 
clause in the constitution, or any 
statute of the |! nited States, is 
drawn in question, in any suit in 
a State Court, the decision must 
be against the title or right set up 
by the party under such clause of 
the constitution or statute, or this 
Court has no appellate jurisdic- 
tion in the case. It is not suffi- 
cient that the construction of the 
statute was drawn in question, 
and that the decision was against 
the title of the party; it must ap- 
pear that his title depended upon 
the statute. Williams v. Norris, 

117 


9. Where, in such a case, the validity 


of a statute of any State is drawn 
in question, upon the ground of 
its being repugnant to the consti- 
tution of the United States, and 
the decision has been in favour of 
its validity, itis necessary to the 
exercise of the appellate jurisdic- 
tion of this Court, that it should 
distinctly appear that the title or 
right of the party depended upon 
the statute. S.C. 124 


10. Under the 25th section of the Ju- 


diciary Act of 1789, ch. 20. this 
Court has no appellate jurisdic- 
tion from the final judgment of 
the highest Court of a State, in a 
suit where is drawn in question 
the construction of a statute of, or 
a commission held under the Uni- 
ted States, unless some title, right, 
privilege, or exemption, under 
such statute, &c. be specially set 
up by the party, and the decision 
be against the claim so made by 
him. Montgomery v. Herman- 
dez, 129 


i1. Where a suit was brought in a 


State Court upon a marshal’s 
bond, under the act of \pril 10th, 
1806, ch. 21. by a person injured 
by a breach of the condition of 
the bond, and the defendants set 
Von, XIE. 82 





up as a defence to the action that 
the suit ought to havebeen brought 
in the name of the United States, 
and the Court decided, that it was 
well brought by the party injured 
in his own name: Held, that the 
exemption here set up being 
merely as to the form of the ac- 
tion, and no question arising as to 
the legal liability of the defend- 
ants under the act of Congress, 
this Court had no authority to re- 
examine the judgment, so far as 
respected the construction of that 
part of the act, which provides, 
that suits on marshals’ bonds 
‘ shall be commenced and prose- 
cuted within six years after the 
said right of action shall have ac- 
crued, and not afterwards.” S.C, 
133 


12. The Circuit Courts of the Union 


have jurisdiction, under the con- 
stitution, and the acts of April 
30th, 1810, ch. 262. s. 29. and of 
March 3d, 1815, ch. 782. s. 4, of 
suits brought in the name of 
“the Post Master General of the 
United States” on bonds given 
to the Post Master General by a 
deputy Post Master, conditioned 
“to pay all moneys that shall 
come to his hands for the post- 
ages of whatever is by law chargee 
able with postage, to the Post 
Master General of the United 
States for the time being, deduct- 
ing only the commission and al- 
lowances made by law for his 
care, trouble, and charges, in ma- 
naging the said office,” &c. Post 
Master General v. Early, 136, 

144 


13. The Post Master General has au- 


thority to take such a bond, under 
the different acts establishing and 
regulating the post office depart- 
ment, and particularly under the 
act of April 30th, 1810, ch. 262. 
s. 29,42. S.C. 150 


14. The power of Congress “ to es- 


tablish uniform laws on the sub- 
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ject of bankruptcies throughout 
the United States,” does not ex- 
clude the right of the States to 
legislate on the same subject, ex- 
cept when the power is actually 
exercised by Congress, and the 
State laws conflict with those of 
Congress. Ogden v. Saunders, 

213 
A bankrupt or insolvent law of 
any State, which discharges both 
the person of the debtor and his 
future acquisitions of property, is 
not a law “ impairing the obti- 
gation of contracts,” so far as re- 
spects debts contracted subse- 


quent tothe passage of such law. 
S.C, Ib. 


16. Buta certificate of discharge un- 


der such a law cannot be pleaded 
in bar of an action brought by a 
citizen of another State, in the 
Courts of the United States, or of 
any other State than that where 
the discharge was obtained. S.C. 

558 


17. The States havea right to regu- 


late, or abolish imprisonment for 
debt, as a part of the remedy for 
enforcing the performance of con- 
tracts. Mason v. Haile, 370. 

378 


18. Where the condition of a bond for 


the jail limits,in Rhode Island, 
required the party to remain a 
true prisoner in the custody of 
the keeper of the prison, and 
within the limits of the prison, 
* until he shall be lawfully dis- 
charged, without committing any 
manner of escape or escapes du- 
ring the time of restraint, then 
this obligation to be void, or else 
to remain in full foree and vir- 
tue ;” Acld, that a discharge un- 
der the insolvent laws of the 
State, obtained from the proper 
Court, in pursuance of a resolu- 
tion of the legislature, and dis- 
charging the party from all his 
debts, &c. “ and from all impri- 
sonment, arrest, and restraint of 
his person therefor,” was a law- 


ful discharge, and that his going 
at large under it was no breach of 
the condition of the bond. S&S. C. 


370 


19. An act of a State legislature, re- 


quiring all importers of foreign 
goods by the bale or package, &c. 
and other persons selling the same 
by wholesale, bale, or package, 
&c. to take out a license. for 
which they shall pay 50 dollars, 
and in case of neglect or refusal 
to take out such license, subject- 
ing them to certain forfeitures and 
penalties, is repugnant to that 
provision of the constitution of 
the United States which declares, 
that “ no State shall, without the 
consent of Congress, lay any im- 
post, or duty on imports or ex- 
ports, except what may be abso- 
lutely necessary for executing its 
inspection laws ;” and to that 
which declares that Congress shalt 
have power “to regulate com- 
merce with foreign nations, 
among the several States, and 
with the Indian tribes.” Brown 
v. State of Maryland, 419 


CONSTRUCTION OF STATUTE. 


1. Upon an indictment under the 


Slave Trade Act of the 20th of 
April, 1818, ch. 373. against the 
owner of the ship, testimony of 
the declarations of the master, 
being a part of the res geste, 
connected with acts in furtherance 
of the voyage, and within the 
scope of his authority, as agent of 
the owner, in the conduct of the 
guilty enterprise, is admissible 
against the owner. United States 
v. Gooding, 460. 469 


2. Upon such an indictment agzinst 


the owner, charging him with fit- 
ting out the ship with intent to 
employ her in the illegal voyage, 
evidence is admissible that he 
commanded, authorized, and su- 
perintended the fitment, through 
the instrumentality of his agents, 
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without being personally present. 
S. C. 471 
It is not essential to constitute a 
fitting out, under the acts of Con- 
gress, that every equipment ne- 
cessary for a slave voyage, or any 
equipment peculiarly adapted to 
such a voyage, should be taken on 
board ; it is sufficient if the vessel 
is actually fitted out with intent 
to be employed in the illegal voy- 
age. 8S. U,. 472 
In such an indictment, it is not ne- 
cessary to specify the particulars 
of the fitting. out; it is sufficient 
to allege the offence in the words 
of the statute. 3. C. 473 
Nor is it necessary that there 
should be any principal offender 
to whom the defendant might be 
aiding and abetting. ‘hese 
terms in the statute do not refer 
to the relation of principal and 
accessory in cases of felony ; both 
the actor, and he who aids and 
abets the act, are considered as 
principals. 5S. C. 475, 476 
It is necessary that the indictment 
should aver, that the vessel was 
built, fitted out, &c. or caused to 
sail, or be sent away, within the 
jurisdiction of the United States. 
S. C. 477 
An averment that the ship was fit- 
ted out, &c. “ with intent that 
the said vessel should be employ- 
ed” in the slave trade, is fatally 
defective, the words of the sta- 
tute being, “ with intent fo em- 
ploy” the vessel in the slave trade, 
and exclusively reterring to the 
intent of the party causing the 
act. S.C 478 


. The term “concealed,” as used 


in the 68th section of the Daty 
Act of the 2d of Mareh, 1799, 
ch. 125. apples only to articles 
intended to be secreted and with- 
drawn from public view on ac- 
count of the duties not having 
been paid, or secured to be paid, 
or from some other fraudulent mo- 


tive. The forfeiture inflicted by 
that section, does not extend to a 
case where, the duties not having 
been paid or secured in any other 
manner than by giving the gene~ 
ral bond, and storing the goods 
according to the 6d section of 
the act, the goods were fraudu- 
lently removed from the store- 
house agreed upon by the collec- 
tor and the importer, by some 
person other than the claimants, 
who were bona fide purchasers of 
the goods, and without their know- 
ledge and consent, to another 
port, where the goods were found 
stowed on board the vessel in 
which they were transported, in 
the usual manner of stowing such 
goods when shipped for transpor- - 
tation. United States v. 350 
Chests of Tea, 486. 490 


9. Under the 62d section of the act, 


in the case of teas, the duties are 


secured to be paid,” in the sense 


of the law, by the single bond of 
the importer, accompanied by a 
deposit of the teas imported, to 
be kept under the lock and key 
of the inspector, and subject to 
the control of the collector and 
naval officer, until the duties are 
actually paid, or otherwise se- 
cured; and no forfeiture is incur- 
red, under the 68th section, by 
the removal and concealment of 
goods on which the duties have 
been thus ‘secured to be paid.” 
S.C. 493 


10. To authorize the seizure and 


11. 


bringing to adjudication of teas, 
under the 43d section of the act, 
it is necessary, not only that the 
chests should be unaccompanied 
by the proper certificates, but also 
by the marks required to be 
priced upon them by the 39th 
section. >. C. 496 


The lien of the government for 


duties, attaches upon the articles 
from the moment of their impor- 
tation, and is not discharged by 
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the unauthorized and illegal re- 
moval of the goods from the cus- 
tody of the custom house offi- 
cers. S.C Ib. 
Quere, Whether such lien can be 
enforced against a bona fide pur- 
chaser without notice that the du- 
ties were not paid or secured. S. 
Cc, Tb. 


ADMIRALTY, 3. 
ConsTituTIoNAL Law, 1, 2,3, 4, 
5, 6, 7, 8, 9, 10, 11, 12, 13. 
Corporations, 1, 2, 3, 4, 5. 

LimiTATIon. 


CORPORATIONS. 


Municipal corporations, acting 
within the limits of the powers 
conferred upon them by the legis- 
lature, in the exercise of a special 
franchise granted to them, and the 
performance of a special duty im- 
posed upon them, are responsible 
for the acts and contracts of their 
agents, duly appointed and au- 
thorized, within the scope of the 
authority of such agents, in the 
same manner as other corpora- 
tions and private individuals are 
responsible on their promises, ex- 
press and implied. Clark v. The 
Corporation of Washington, 40 
Where, by the charter granted by 
Congress to the city of Washing- 
ton, the corporation was empow- 
ered “to authorize the drawing 
of lotteries,’ for eflecting certain 
improvements in the city, and 
upon certain terms and condi- 
tions: Held, that the corporation 
was liable to the holder of a ticket 
in such a lottery for a prize drawn 
against its number, although the 
managers appointed by the cor- 
poration to superintend such lot- 
tery were empowered to sell, and 
had sold the entire lottery to a lot- 
tery dealer for a gross sum, who 
was, by his agreement with them, 
to execute the details of the 


scheme as to the sale of the tick- 
ets, the drawings, and the pay- 
ment of the prizes. -5.C. 40 
It seems, that the power granted in 
the charter “to authorize the 
drawing of lotteries,” cannot be 
exercised so as to discharge the 
corporation from its liability, ei- 
ther by granting: the lottery, or 
selling the privilege to others, or 
in any other manner ; but the lot- 
teries to be authorized by the cor- 
poration must be drawn under its 
superintendence, for its own ac- 
count, and on.its own responsibi- 
lity. S$. 40 
In a suit brought by the President, 
Directors and Company of the 
Bank of the United States, upon 
a bond given to the bank to secure 
the faithful performance of the 
official duties of one of its cash- 
iers, evidence of the execution of 
the bond, and of its approval by 
the board of directors, (according 
to the rules and regulations con- 
tained in the charter of the bank,) 
is admissible, notwithstanding 
there was no record of such ap- 
proval; and the plaintiff may 
prove the fact of such approval 
by the board. by presumptive evi- 
dence, in the same manner as such 
fact might be proved in the case 
of private persons, not acting as 
a corporation, or as the agents of 
acorporation. Bank of the Uni- 
ted States v. Dandridge, 64 
Where, in such a case, the cashier 
is duly appointed, and permitted 
to act in his office, for a long time, 
under the sanetion of the direc- 
tors, it is not necessary that his 
official bond should be accepted 
by the board of directors as satis- 
factory, according to the terms of 
the charter, in order to enable 
him to enter legally on the duties 
of his office, or to make his sure- 
ties responsible for the non-per- 
formance of those duties. ‘The 
charter and the by-laws are to be 
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considered, in this respect, as di- 
rectory tothe board, and not as 
cond-tions precedent. Bank of 
the United States v. Dandridge, 

64. $1 


CONTRACT. 


ConsTiTUTIONAL Law, 14, 15, 
16, 17, 18. 


GU ARANTIE. 

INSURANCE. 

SALE. 

Surery. 
DEVISE. 


E. being seised of lands in the 
State of New-York, devised the 
same, by his last will and testa- 
ment, to his son Joseph, in fee, 
and other lands to his sen Med- 
cef, in fee, and added: ** It is my 
will, and | do order and appoint, 
that if either of my said sons 
should depart tlis life without 


lawful issue, his share or part . 


shall go to the survivor ; and in 
case of both their deaths, without 
lawful issue, then I give all the 
property to my brother, John E., 
and my sister, Hannah J., and 
their heirs.” Joseph, one of the 
sons, died without lawful issue, in 
1812, leaving his brother Medcef 
surviving, who afterwards died 
without issue : Held, that Joseph 
took an estate in fee, deteasible in 
the event of his dying without is- 
sue in the lifetime of his brother ; 
that the limitation over was good 
as an executory devise ; and on 
the death of Joseph, vested in his 
surviving brother Medcef. Jack- 
son v. Chew, 153 


2. This Court adopts the local law of 
real property, as ascertained by 
the decisions of the State Courts, 
whether those decisions are 
grounded on the construction of 
the statutes of the State, or form 
a part of the unwritten law of the 
State. S.C. 162 

3. The Court, therefore, considered 
it unnecessary to examine the 
question arising upon the above 
devise, as a question of general 
law: or to review, and attempt to 
reconcile the cases in the English 
Courts upon similar clauses in 
wills, the construction of this 
clause having been long settled 
by a uniform series of adjudica- 
tions in New-York, and having 
become a fixed rule of property 
inthat State. S.C. 161, 162 

4. A devise in the tollowing words; 
“ T give and devise to my beloved 
son, E. W. G., two third parts of 
that my Ferry Farm, so called,” 
&c. “to him, the said E. W. G., 
and to his heirs and assigns for 
ever, he, my said son kK, W. G,y« 
paying all my just debts out of 
said estate. Aud bdo hereby or- 
der, and it is my will, that my son 
E. W.’G. shall pay all my just 
debts out of the estate herein given 
to him as aforesaid,” creates a 
charge upon the estate in the 
hands of the devisee. Potter v. 
Gurdner, 498. 501 

5. A bona fide purchaser, who pays 
the purchase money to a person 
authorized to sell, is not bound to 
look to its application, whether 
in the case of lands charged in 
the hands of an heir or devisee 
with the payment of debts, or 
lands devised Yo a trustee for the 
payment of debts. S.C. 502 

6. Butif the money be misapplied by 
the devisee or trustee, with the 
co-operation of the purchaser, he 
remains liable to the creditors for 

the sum so misapplied. 5. C. 
502 
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On a bill filed by an executor 
against a devisee of lands charged 
with the payment of debts, for an 
account of the trust fund, &c. the 
creditors are not indispensable 
partiesto the suit. The fund may 
be brought into Court, and distri- 
buted under its direction, accord- 
ing to the rights of those who may 
apply forit. S.C. 500 
An absolute bequest of certain 
slaves to P. H. is qualified by a 
subsequent limitation over, that if 
either of the testator’s grand chil- 
dren, P. H., or J. D. A., should 
die without a lawful heir of their 
bodies, that the other should heir 
his estate, which converted the 
previous estate into an estate tail ; 
and there being no words in the 
will which restrained the dying 
without issue to the time of the 
death of the legatee, the limita- 
tion over was held to bea contin- 
gency too remote. Williamson 
v. Daniel, 568 
The rule of partus sequitur ven- 
trem is universally iollowed, un- 
less there be something in the 
terms of the instrument which 
disposes of the mother, separa- 
ting the issue from her. 8. C. 570 


DUTIES. 


Construction oF STATUTE, 8,9, 
10, 11, 12. 


EVIDENCE, 


Where the testimony of the seiz- 
ing officer, in a proceeding in 
rem in the Admiralty, is admit- 
ted in the Court below without 
objection, it cannot be objected 
to nthis Court on appeal. The 
Paliyra, 1.15 
The rules of evidence as to pre- 
sumptions in the case of private 
individuals, are applicable to the 
acts of corporate bodies. The 


3. 


Bank of the United States vy. 
Dandridge, 64. 69 
Cases where corporate acts have 
been the subject of presump- 
tions. S.C. 71 


4. Distinction, as to evidence, be- 


nr 
we 


6. 


tween an act prescribed by law to 
be done as a condition precedent, 
as a record, or only directory to 
the officers who are to make the 
record. S.C. 81 
The exclusive jurisdiction over 
wills of personalty belongs to the 
appropriate Court having the pe- 
culiar cognizance of testamentary 
matters; and before any testa- 
mentary paper, foreign or domes- 
tic, can be admitted in evidence, 
it must receive probate in such 
Court. Armstrong vy. Lear, 169. 

175 
Upon an indictment under the 
Slave Trade Act of the 20th of 
April, 1818, ch. 373. against the 
owner of the ship, testimony of 
the declarations of the master 
being a part of the res geste, 
connected with acts in further- 
ance of the voyage, and within 
the scope of his authority, as 
agent of the owner in the cunduct 
of the guilty enterprise, is admis- 
sible against the owner. United 
States v. Gooding, 460. 469 


7- Upon such an indictment against 


the owner, charging him with fit- 
ting out the ship, with intent to 
employ her in the illegal voyage, 
evidence is admissibie that he 
commanded, authorized, and su- 
perintended the fitment through 
the instrumentality of his agents, 
without being personally present. 
S.C, 471 


8. The onus probandi, in criminal 


cases, lies upon the prosecution, 
unless there be some positive pro- 
vision by statute to the contrary. 
Unied States v. Gooding, 460. 

471 


See GuaRanTIr, 2. 
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G 
GUARANTIE. 


i. The following letter of guarantie, 
Baltimore, 17th Nov. 1503. 
“ Capr. Cuartes Drummonp, 

* Dear Sir:—My son William having 
mentioned to me, that, in con- 
sequence of your esteem and 
friendship for him, you had 
caused and placed property of 
yours and your brother's in his 
hands for sale, and that it is pro- 
bable, from time to time, you may 
have considerable transactions to- 
gether; on my part, | think pro- 
per to guarantee to you the con- 
duct of my son, and shall hold 
myself liable, and do hold myself 
liable for the faithful discharge of 
all his engagements to you, both 
now and in future.  (Signed,) 
Geo. Presrman,” wil! extend to 
a partnership debt incurred by 
William P. to Charles Drum- 
mond, and Richard his brother, it 
being proved that the transac- 
tions to which the letter related 
were with them as partners, and 
that no other brother of the said 
Charles was interested therein. 
Drummond v. Prestman, — 515 

2. In such a case, the record of a 
judgment confessed by the prin- 
cipal, William P., to Richard D., 
as surviving partner of Charles 
and Richard D , for the amount 
of the debt due by William P. to 
the partnership firm. was held to 
be admissible in evidence, inter 
alia, to charge the guarantee, 
George P., under his letter of gua- 
rantie. §.C. 519 


See Surery. 
I. 
INSURANCE. 


i. A policy for 10,000 dollars, upon 


a voyage “at and from Alexan- 
dria to Mt. ‘) homas, and two other 
ports in the West Indies, and 
back to her port of discharge, in 
the United Staies, upon all lawful 
goods and merchandise, laden or 
to be laden on board the ship, &c. 
beginning the adventure upon the 
said goods and merchandise from 
the landing at Alexandria. and 
continuing the same until the said 
goods and merchandise shall be 
safely landed at St. Thomas, &c. 
and the United States aforesaid :” 
is an insur:nce upon every suc- 
cessive caro taken on board in 
the course oi the voyage out and 
home, so as to cover the risk of a 
return cargo, the proceeds of the 
sales of the outward cargo, Co- 
lumbian Ins. Co v. Catlett, 333 


2. Such a policy covers an insu- 


rance of £0,000. dollars during 
the whole voyage out and home, 
so long as the assured has that 
amount of property on board, 
without regar’ to the fact of a 
portion of the original cargo hav- 
ing been safely land:d at an in- 
termediate port before the loss. 
S.C. 394, 395 


3. Where the cargo, in the course of . 


the outward voyage, and before 
its termination, was permanently 
separated from the ship by the 
total wreck of the latter, and the 
cargo being perishable in its na- 
ture, though not injured to one 
half its value, it became necessa- 
ry to sell it, the further prosecu- 
tion of the voyage with the same 
ship or cargo became impractica- 
ble; held, that this was a techni- 
cal total loss, on account of the 
breaking up of the voyage. S C. 

391 


4, Whether a delay ata particular 


port constitutes a deviation, de- 
pends upon the usage of trade 
with reference to the object of sell- 
ing the cargo. Where different 
ports are to be visited for this pur- 
pose, the owner has a right to limit 








the price at which the master may 
sell, to a reasonable extent ; and 
a delay at a perticular port, if 
bona file made for that purpose, 
does not constitute a deviation, 
thoagh occasivned by this restric- 
tion SLU 338 
. Freight is not a charge upon the 
salvage of the cargo in the hands 
of the underwriters, whether the 
assured is owner of the ship or 
not. S.C. 395 


6. Where an insurance was effected 


after a loss had happened, though 
unknown to the as-ured, the mas- 
ter having omitted to communi- 
cate information to the owner, 
and having expressed his ioten- 
tion not to write to the owner, 
and taken measures to prevent 
the fact of the loss being known, 
for the avowed purpose of ena- 
bling the owner to effectinsurance, 
in consequence of which informa- 
tion of the loss had not reached 
the perties at the time the policy 
was underwritten: He/d, that the 
owner having acted with good 
faith, was not precluded from a 
recovery upon the policy on ac- 
count of the fraudulent miscon- 
duct of the master. General In- 
terest Ins. Co. v. Ruggles, 408 


INDICTMENT. 


See Construction or STATUTE, 1, 2, 


3, 4, 5, 6, 7. 
Practice, 11, 12,13. 


ss 


JURISDICTION. 


1. Cases in which the appellate ju- 


risdiction of this Court may be 
exercised upon the final judg- 
ments or decrees of the highest 
Court of law or equity of a State, 


INDEX. 


2. 


an | 





under the 25th section of the Ju- 
diciary Act of 1789, ch. 20. 
Williams v. Norris, Montgome- 
ry v. Hernand-:, 117. 129 
Jurisdiction of the Circuit Courts 
of suits brought in the name of 
the Post Master General of the 
United States on bonds given to 


-that officer by his deputies. Post 
Master General v. Early, 136. 
144 


Manner in which the jurisdiction 
of the Circuit Courts, in equity 
cases, is to be exercised, where, 
from the constitution of the Court, 
persons who ought regularly to 
be made parties, cannot sue or 
be sued in those Courts. Mallow 
v. Hinde, 193 
Jurisdiction of a Court of equity 
over legacies cannot be exercised 
until the will has received probate 
in the proper Court having the 
peculiar jurisdiction over testa- 
mentary matters. Armstrong v. 
Lear, 169 


. The lien for duties, under the im- 


post laws, cannot, in any case, be 
enforced by a libel of information 
in the Admiralty ; the revenue ju- 
risdiction of the District Courts, 
proceeding in rem, only extending 
to cases of seizures for forfeitures 
uider laws of impost, navigation, 
or trade of the United States. 
United States v. 350 Chests of 
Tea, 486 
But a suit at common law may be 
instituted in the District or Cir- 
cuit Courts, in the name of the 
United States, founded upon their 
leval right to recover the posses- 
sion of goods upon whieh they 
have a lien for duties, or to reco- 
ver damages for the illegal taking 
or detaining the same. 8S. C. 16. 


. Jurisdiction of the Admiralty in 


suits in personam. 
Allegre, 


Ramsay v. 
614 


See Lex Loc. 
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L. 
LEX LOCI. 


1. A testamentary paper executed in 


a foreign country, even if exe- 
cuted so as to give it the effect of 
a last will and testament by the 
foreign law, cannot be made the 
foundation of a suit for a legacy 
in the Courts of this country, un- 
til it has received probate here, 
in the Court having the peculiar 
jurisdiction of the probate of 
wills and other testamentary mat- 
ters. Armstrong v. Lear, 169 


LIEN. 


- The lien of a judgment on the 


lands of the debtor, created by 
statute, and limited to a certain 
period of time, is unaffected by 
the circumstance of the plaintiff 
not proceeding upon it, (during 
that period,) until a subsequent 
lien has been obtained and carried 
into execution. Rankin v. Scott, 
177 

. Universal principle that a prior 
lien is entitled to prior satisfaction 
eut of the thing it binds, unless 
the lien be intrinsically defective, 
or is displaced by some act of the 
party holding it, which shall post- 
pone him at law or in equity. S. 
Cc. 179 

. Mere delay in proceeding to exe- 
cution is not suchan act. S.C, 
Ib. 


4. Distinction created by statute, as 


to executions against personal 
chattels, and reasons on which it 
is founded. S.C. 179, 180 


See Construction or STATUTE, 
11, 12. 


LIMITATION. 


I. Under the fourth section of the 


Vou. XID. 83 
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act of April 10th, 1806, ch, 21. 
although the condition of the 
marshal’s bond is broken by his 
neglecting to bring the money 
into Court, directed to be so 
brought in, or to pay it over to 
the party, yet, if the proceedings 
be suspended by appeal, so that 
the party injured has no right to 
demand the money, or to sue for 
the recovery of it, his right of ac- 
tion has not accrued, so as to bar 
it, if not commenced within six 
years. Montgomery v. Hernan- 
dez, 129. 133 
An acknowledgment of the debt 
by the personal representatives of 
the original debtor, deceased, will 
not take the case out of the sta- 
tute of limitations. Thompson 
v. Peter, 565 


LOCAL LAW. 


1. Under the act of North Carolisa 


>) 


oo 


of 1782, for the relief of the offi- 
cers and soldiers in the continen- 
tal line, &c. the commissioners, 
having determined that the 
French lick was within the reser, 
vations of the statute, as public 
property, and having surveyed 
the said reservation in 1784, the 
same was protected from indivi- 
dual survey and location, although 
it exceeded the quantity of 640 
acres. Edwards’ Lessee v. Dar- 
by 206 


>] 
. The French lick reservation has: 


not been since subjected to appro- 
priation, by entry and survey, as 
vacant land, by any subsequent 
statute of North Carolina or Ten- 
nessee. S.C. Ib 


. This Court adopts the local law of 


real property, as ascertained by 
the decisions of the State Courts ; 
whether those decisions are 
grounded on the interpretation of 
statutes, or on unwritten law 
which has become a fixed rule of 
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. Cases reviewed 


9. 


Jackson 
153. 167 
in which this 
Court has recognised the State 
decisions as conclusive of ques- 
tions of locallaw. S.C. 168 


property in the State. 
y. Chew, 


. A question in equity as to the title 


to a lot of land in the town of 
Lexington, Kentucky, reserved as 
eo property, and claimed as 

aving been appropriated by the 
plaintiff ’s ancestor. Bill dismiss- 
ed under the circumstances of the 
case. M‘Connell v. The town of 
Lexington, 582 
The act of May 8th, 1820, ch. 
595. “for the relief of the legal 
representatives of Henry Willis,” 
did not authorize them to enter 
lands within the tract surveyed 
and laid off for the town of Clai- 
borne, in the State of Alabama. 
Chotard v. Pope, 587 


. On the construction of the statute 


of Virginia, emancipating slaves 
brought into that State in 1792, 
unless the owner removing with 
them should take a certain oath 
within sixty days after such re- 
moval, the fact of the oath having 
been taken may be presumed by 
the lapse of twenty years, accom- 
panied with possession. Mason 
v. Matilda, 590 
Under the statute of Virginia, giv- 
ing to debts due on protested bills 
of exchange, the rank of judg- 
iment debts, a joint endorser, who 
has paid more than his propor- 
tion of the debt, has a right to sa- 
tisfaction out of the assets of his 
co-endorser, with the priority of 
a judgment creditor Lidderdale 
v. Robinson, 595 
A concession of lands made by 
the Spanish authorities at Mebile 
in the year 1806, cannot be given 
in evidence to support an eject- 
ment in the Courts of the United 
States, the same not having been 
recorded, or passed upon by the 
board of commissioners, or regis- 


INDEX. 


ter of the land office, established 
by the acts of Congress, relating . 
to land titles in that country. De” 
La Croix v. Chamberlain, 599 


See Lign. 
Treaty, 1, 2, 3. 
P. 
PAYMENT. 
Application of payments. M*‘Giil vy. 
Bank of the United States, 511. 
514 


1. 


POWER. 
See Devisz, 4, 5, 6, 
PRACTICE. 


A stipulation taken in an admi- 
ralty suit is a substitute for the 
thing itself, and the stipulators 
are amenable to the exercise of all 
those powers which the Court 
could enforce if the thing itself 
were still in its custody. The 
Palmyra, 1. 10 


2. In every case of a proceeding for 


o 


Ue 


4. 





condemnation, upon captures 
made by the public ships of war 
of the United States, whether as 
of prize strictly jure belli, or un- 
der statutes of Congress in the 
nature of prize ordinances, the 
proceedings are in the name oi 
the United States, who prosecute 
for themselves as well as the cap- 
tors, and the latter cannot control 
the proceedings. S.C. 11 
The strictness of technical com- 
mon law forms is not indispensa- 
ble in proceedings in rem in the 
Admiralty. In general, in a libel 
for a forfeiture, it is sufficient to 
allege the offence in the words of 
the statute. S.C. 13 
A previous prosecution im perso- 
nam against the offenders, is not 
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necessary, under the Piracy Act, 
to found the proceeding in rem 
against the captured property. 
S.C, 14 


. Where an objection to the testi- 


mony of the seizing officer is 
waived in the Court below, an 
objection to it onthe ground of in- 
terest cannot be made on appeal. 
S.C. 18 
Where the burthen of proof of cer- 
tain specific defences set up by the 
defendant is on him, and the evi- 
dence presents contested facts, an 
absolute direction from the Court 
that the matters produced and 
read in evidence on the part ef 
the defendant were sufficient in 
law to maintain the issue on his 
part, and that the jury ought to 
refider their verdict in favour of 
the defendant, is erroneous; and 
a judgment rendered upon a ver- 
dict purporting to have been given 
under such a charge will be re- 
versed, although the* record, was 
made up as upon a bill of excep- 
tions taken at a trial before the 
jury upon the matters in issue, no 
such trial ever having taken place, 
and the case having assumed that 
shape by the agreement of the 
parties, in order to take the opi- 
nion of the Court upon certain 
questions of law. United States 
v. Tillotson, 180 
This Court cannot take jurisdic- 
tion of a question, on which the 
opinions of the judges of the Cir- 


cuit Court are opposed, where the © 


division of opinions arises upon 
some proceeding subsequent to 
the decision of the cause in that 
Court. Devereaux v. Marr,212 


- The opinion of the Court, or the 


reasons given for its judgment, 
(unless in the case of instructions 
to the jury, spread upon the re- 
cord by a bill of exceptions, ) form 
no part of the record, within the 
meaning of the above 25th sec- 
tion. Nor are they made a part 
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of the record by the local law of 
a State, requiringethe judges to 
file their opinions in writing 


‘among the papers in the cause. 


Williams v. Norris, 117. 119 


9. No orders in the State Court, after 


the removal. of the record into 
this Court, (not made by way of 
amendment, but introducing new 
matter,) can be brought into the 
record here. ‘The cause must be 
heard and determined upon the 
record as it stood when removed. 
S. C. 120 


10. The judgment of the highest Court 


of law of a State, deciding in fa- 
vour of the validity of a statute 
of a State, drawn in question on 
the ground of its being repugnant 
to the constitution of the United 
States, is not a final judgment 
within the 25th section of the 
Judiciary Act of 1789, ch. 20. if 
the suit has been remanded to the 
inferior State Court where it ori- 
ginated, for further proceedings 
according tolaw. Wann v. Jack- 
son, 135 


11. Objections to the form and sufii- 


ciency of the indictment may, in 
the discretion of the Court, be 
discussed, and decided, during the 
trial before the jury; but, gene- 
rally speaking, they ought regu- 
larly to be considered only upon 
a motion to quash the indictment, 
or in arrest of judgment, or on 
demurrer. United States v. 
Gooding, 460. 478 


12. In criminal proceedings, the onus 


1 


2 


Oe 


probandi rests upon the prosecu- 
tor, unless a different provision is 
expressly made by statute. S. C. 

471 
Where two or more persons are 
jointly charged in the same in- 
dictment with a capital offence, 
they have not a right, by law, to 
be tried separately, without the 
consent of the prosecutor ; but 
such separate trial is a matter to 
be allowed in the discretion of 
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15. 


16. 


18. 


the Court. United States v. 
Marchant, 480 
No judgment or decree can be ren- 
dered directly against the United 
States for costs and expenses. 
The Antelope, 546. 550 
The fees and compensation to the 
marshal, where the government 
is a party to the suit, and his fees 
or compensation are chargeable 
to the United States, are to be 
paid out of the treasury, upon a 
certificate of the amount, to be 
made by the Court, or one of the 
judges. S.C. 550 
An injunction out of the Circuit 
Court, to stay proceedings on a 
judgment at law in that Court, 
may issue, notwithstanding the 
pendency of a writ of error on 
the judgment in this Court. Par- 
ker v. Judges of the Circuit 
Court of Maryland, 561 


17. An injunction issued by order of 


the District Judge, expires at the 
next term of the Court, unless 
continued by the Court; but the 


denial of several successive mo-’ 


tions to dissolve the injunction, 
may, under circumstances, be 
considered as equivalent to an or- 
der for renewing it. S.C. 564 
The bail is fixed by the death of 
the principal after the return of 
the ca. sa. and before the return 
of the scire facias ; and the bail 
is not entitled to an exonerctur 
in such a case. Davidson v. 
Taylor, 604 


See ADMIRALTY. 


Devise, 7. 


Ss. 


SALE. 


. Upon a sale with a warranty of 


soundness, or where, by the spe- 
ial terms of the contract, the 


INDEX. 





vendee is at liberty to return the 
article sold, an offer to return it is 
equivalent to an offer accepted by 
the vendor, and the contract being 
thereby rescinded, it is a defence 
to an action for the purchase mo- 
ney, bronght by the vendor, and 
will entitle the vendee to recover 
it back if it has been paid. Thorn- 
ton v. Wynn, 183. 189 


2. So, if the sale is absolute, and the 


3. 


vendor afterwards consents. un- 
conditionally totake back the arti- 
cle, the consequences are the 
same. S.C. Ib. 
But if the sale be absolute, and 
there be no subsequent consent to 
take back the article, the contract 
remains open, and the vendee 
must resort to his action upon 
the warranty, unless it be proved 
that the vendor knew of the un- 
soundness of the article, and the 
vendee tendered a return of it 
within a reasonable time. S. C, 


Ib. 


4. Question as to the sufficiency of a 


- 


See Locau Law, 8, ©. 


J. 


notice of sale of real property 
under a deed of trust. Newman 
v. Jackson, 571 
No particular form of such a no- 
tice is prescribed by law; itis suf- 
ficient if the description of the 
land is reasonably certain, so as 
to imform the public of the pro- 
perty to be sold. S.C. Ib. 


STATUTES 


or Missouri. 


See Lien. 


or New-Yorx. 


See Locat Law, 3, 4. 


Devise, 1, 2, 3. 


or Nortu CaRo.uina. 


See Locau Law, 1, 2. 


or VIRGINIA. 
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SURETY. 


. The act of May 15th, 1820, ch. 


625. s. 2. which requires new 
sureties to be given by certain 
public officers on or before the 30th 
of September, (820, does not ex- 
pressly, or by implication, dis- 
charge the former sureties from 
their liability. The U.S. v. N- 
choll, 505. 508 
The sureties are not responsible 
for moneys placed by the govern- 
ment in the hands of the principal, 
after the legal termination of his 
office; but they are responsible 
for moneys which came into his 
hands while in office, and which 
he subsequently failed to account 
for and pay over. S.C. 509 
In general, laches is not impvuta- 
ble to the government: But,. 
quere, whether, in case there is 
an express agreement between the 
government and the principal, 
giving time to the latter, and sus- 
pending the right of the former to 
sue,the sureties are noi discharged, 
as in a similar case between pri- 
vate individuals? 38.C. 510 


. A mere proposition to give time, 


and suspend the right to sue, upon 
certain conditions and contingen- 
cies, which are not proved to have 
been complied with, or to have 


happened, will not discharge the 


sureties. §. C, 510 
The cases of the United States v. 
Kirkpatrick, (9 Wheat. Rep. 
920.) and the United States v. 
Vanzandt,(11 Wheat. Rep. 184.) 
applied to the determination of 
the above case. S.C. 509 


. A. W. M‘G. gave a bond to the 


Bank of the United States, with 
sureties, conditioned for the faith- 
ful performance of the duties of 
the office of cashier of one of the 
offices of discount and deposit 
during the term he should hold 
that office. The president and 
directors of the bank having dis- 
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covered that he had been guilty 
of a gross breach of trust, passed 
a resolution, at Philadelphia, on 
the 27th of October, 18.0, “ that 
A. W. M’G., cashier, &c. be, and 
he is hereby suspended from 
office, till the further pleasure of 
the board be known ;” and ano- 
ther resolution, “ that the presi- 
dent of the office at Middletown, 
be authorized and requested to 
receive into his care, from A. W. 
M'G., the cashier, the cash, bills 
discounted, books, papers, and 
other property in said office, and to 
take such measures for having 
the duties of cashier discharged, 
as he may deem expedient.” 
These resolutions were imme- 
diately transmitted by mail to the 
president of the office at Middle- 
town, who received them on the 
morning of Sunday, the 29th of 
the same month, but did not com- 
municate them to the cashier, 
nor carry them into effect, until 
the afternoon of the 30th. be- 
tween four and five o’clock: 
Held, that the sureties continued 
liable for his defaults until that 
time. M‘Gill v. Bank of the 
United States, 5tL 


7- On such a bond, the recovery 


aginst the sureties is limited to 
the penalty. 38.C. 511 


8. Partial payments having been 


made by the sureties, (subject to 
all questions,) the application of 
thse payments was made by de- 
ducting them from the penalty of 
the bond, and allowing imterest 
on the balance thus resulting, 
from the commencement of the 
suit, there having been no pre- 
vious demand of the penalty, or 
acknowledgment that the whole 
was due. 3. C, 514 


9. But interest was refused to the 


sureties on the payments. S.C. 
515 


10. An agreement between the credi- 


tor and principal debtor for delay, 
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or otherwise changing the nature 
of the contract to the prejudice 
of the surety, in order to dis- 
charge the latter, must be an 
agreement having a G@pfficient 
consideration, and binding in law 
upon the parties. M'Lemvre v. 
Powell, 554. 556 


See GuARANTIE. 


T. 
TREATY. 


1. A grant made by the British Go- 


vernor of Florida, after the de- 
claration of independence, within 
the territory lying between the 
Mississippi and the Chatahouchee 
rivers, and between the 3ist de- 
gree of north latitude, and a line 
drawn from the mouth of the 
Yazoo river due east to the Cha- 
tahouchee, is invalid as the foun- 
dation of title in the Courts of the 
United States. Harcourt v. Gail- 
lard, 523 
Spanish grants, made after the 
treaty of peace of 1782, between 
the United States and Great Bri- 
tain, within the territory east of 
the river Mississippi, and north 


of a line drawn from that river. 


at the 3ist degree of north lati- 
tude, east to the middle of the 
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riter Apalachicola, have no in- 
trinsic validity, and the holders 
must depend for their titles ex- 
clusively on the laws of the Uni- 
ted Mates. Hi nderson y. Poin- 
dexter’s Lessee, * 531 


No Spanish grant, made while the 


country was wrongfully occupied 
by Spain, can be valid, unless it 
was confirmed by the compact 
between the United States and 
the State of Georgia, of the 24th | 
of Apri!, 1802, or has been laid 
before;the board ef commission- 
ers constituted by the act of Con- 
gress of the 3d of March, 1803, 
ch. 340. and of March 27th, 
1804, ch.414. S.C. 534 


Ww. 
WILL. 


1. A testamentary paper executed in 


a foreign country so as te give it 
the effect of a last will and testa- 
ment by the foreign law, cannot 
be made the foundation of a suit 
for a legacy in a Court of equity 
in this country, until itvhas re- 
ceived probate here in the proper 
Court having the peculiar juris- 
diction of the probate of wills, 
and other testamentary matters. 
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See Devise. 
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